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ADVERTISEMENT 


TO TIIE 

TlIjliD EDITION. 


N early twenty-six years have elapsed since 
the first publication of the following eases. 
In the course of that time many of them have 
come under the consideration of the different 
Courts in fVestmrmter-HaH, some have been 
made the foundation of other important cases, 
and others have been explained or rendered 
doubtful by contrary decisions. A new edition 
having been called for, the author would not 
have consider ,*d himself as doing nis*duty to 
the'profession, had he suffered such edition 
to come before the public without a reference, 
at least, to all the subsequent analogous cases. 
In some instances, where many cases had oc¬ 
curred, a hare reference did not appear to be 
sufficient, and therefore in such cases the 
notes have necessarily extended to considera¬ 
ble length, forming, as it were, a short treatise 
on the particular point originally determined. 

li* 



Vi ADVERTISEMENT^! 

% 

The research necessary to bring all the cases 
together requiring more time than could be 
spared from other engagements, the author 
lias been obliged to avail himself of the assist¬ 
ance of a friend, and he should deem himself 
guilty of the greatest injustice to that friend 
(JVm. Shutt, F.sq/of the Middle Temple), did 
he not acknowledge that to him the public is 
indebted fo** most of the references, and some 
of the notes contained in the present edition. 
The notes having much enlarged the wprk, it 
was found impossible to preserve the paging 
as in the first edition ; but to render it as 
useful as possible *to thos£ who shall have 
occasion to refer to it from any other book 
wherein the first edition has been cited, a • 
reference has be en given to the pages of that 
edition in the margin of the present; and 
when references have been made from one 
part of the book to another, such references 
will be found to correspond wit»tlie original 
paging. 


Michaelmas Term , 1819. 
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King r. Williams. 

THIS was an action of debt on simple contact. Plea, 
nil debet per legem, and issue thereon. A day having been 
fixed by the Master for the defendant to appear in court 
with his compurgators, to wage his law^ but without 
mentioning what number he should bring for that purpose, 

* P 

Langslow now applied to the Court to assign the proper 
number. The bo^ks leave it uncertain what number of 
compurgators are necessary in this unusual mode of de¬ 
fence. Some say that seven are necessary; and others, 
that six are sufficient; but the court, in the exercise of its 
discretion, will assign the legist possible number, for the 
purpose of saving expense to the parties. In Les Termes de 
la Ley, 442, it is said, " Mes quant un gagera son ley, il 
amesnera ovesque lui 6, 8, or 12 de ses vicines come le 
court lui assignera de jurer ovesque lui." That book is 
attributed, by Lord Coke, to liastall, and is spoken of by 
him, as one of high authority, in the preface to his 10th. 
Report. [ Bayley , J. I believe Blachstone lays it down 
that eleven are necessary.] He certainly does (a), and cites 
Co. Litt . 295. and the Year Book , S3 H. 6. 8. for what is 
there laid down ; but those authorities do not bear him out. 
In Fleta, b. 2. c. 63. the rule sterns to be, that the number 
of the compurgators shall be double the number of the 
secta produced by the plaintiff; alid in fhe Year Book , 33 
H. 6. 8. it is said, that the defendant “ jurabit duodecimo 
mami.” According to the former doctrine^ the number 
must be fluctuating and uncertain, and the fair construction 
of the latter expression would be gix, and not twelve. In & 
Ventris, 171. it is declared, that fewer thai^ eleven are suffi¬ 
cient ; and in Style's Practical Register, 572, it is said, fliat 
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1824. “ he that is to wage the law must do it duodena manu, viz. he 

must bring six compurgators with him ; the defendant then 
v. swears de fidelitate, the compurgators, de credulitate.” It 
Williams. $ g tme this mode of defence is not very frequently re¬ 
sorted to, but still the Court will recognize it as lawful; for 
in j Barry v. Robinson ( a ), when the counsel, in arguing that 
case, said, that the wager of law had long since fallen into 
disuse, and that if a man were now to tender his wager of 
law, the Court M ould refuse to allow it, and would put him 
to plead to the action, the reporter says, u this Mas de¬ 
nied by the Court.’* 

(l 

Abbott, C. J. —We think this is a'’case in which the 
Court ought not to interfere in any way. The defendant 
must produce the number of compurgators which the IaM’ 
requires, but that he must find out, as he may be advised. 
We shall make no order upoif the subject. He must bring 
the proper number. 

Bayley, J. —We do not relieve you from bringing the|full 
number which the law requires ; but what that number is, 
you must find out. We arc not to say what the proper 
number is. If the plaintiff is not satisfied with the number 
brought, he may object, and then the matter may be further 
considered. 

Langslow submitted that six would be sufficient. 

Abbott; C. J.— To give any opinion, would be doing 
something; we propose t to do nothing ; we leave you to find 
your own way. 

Nothing was taken by the motion. The defendant pre¬ 
pared to bring eleven compurgators; but the action was 
afterwards abandoned? 


(a) 1 N. R: 297. 



HILARY WHi FOURTH AND FIFTH GEO. IV. 


5 


1024. 


Hvxkb v . Pickering. 

jfailJHJM Having obtained a rule nisi for entering 
8$> judgmam OR R warrant of attorney more than twenty 
1W* old) 

* ( * 0 
* I m 

f. Pbttwk now shewed for cause, that the affidavit on 
which the yule nisi was obtained did not stato any circum¬ 
stances from which the court could infer that the money 
remained due. The general mle *of law, that after an 
interval of twertty yfears t payment must be presumed, ex- 


Monjay, 
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tepdfs to^rarnmts of attorney as well as to other securities, 
ant) therefore, in the absence of any facts to rebut the pre- 
sUatptionVf payment mjthc piescnt case, the Court will dis¬ 
charge thiff rule. 


Abraham coniri, insisted that the onus lay on the 
other side to shew in answci to the application that the 
money had been paid. No precedent could be found in 
any of the books of practice, of an affidavit setting out cir¬ 
cumstances to shew that a warrant of attorney renamed un¬ 
satisfied. If it had been satisfied, it was in the power of 
the opposite party to prove that fact. 


AbboTt, C. J. —The reason for gsanting a rule nisi to 
eater up Judgment on a warrant of attorney more than 
twenty years old, is, that jjie party may have an Opportunity 
of shewing cause for any irregularitynn the proceedings, and 
that he may not be taken by surprise by an immediate exe¬ 
cution after the lapse of so great a length of time. It is a rule 
of practice, founded in convenience^ that if a party delays to » 
enter up his judgment so long, it must be presumed that 
the debt is satisfied, unless the plaintiff lays before the 
court something to shew the contrary. In a case of this na¬ 
ture, 1 think there ought to be some reason assigned for the 
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delay, and that it should distinctly appear that the debt re¬ 
mains unsatisfied; the plaintiff should, at least, do some¬ 
thing to repel the presumption of payment. This is a 
demand of more than twenty years standing, and I cannot 
say that the same doctrine of presumption applicable to 
other, securities ought not to prevail in this instance. The 
affidavit is in the common form. It does not import that 
the money is now due, %nd therefore, after so long an in¬ 
terval, the coifimon form of affidavit is insufficient. 


HoLitoyn, (a) J.—The object of granting a rule nisi 
w ould be defeated if the affidavit in this case were deemed 
sufficient. Where a warrant of attorney fs more than twenty 
years old, that shews something extraordinary and out of 
the usual course, and therefore it is necessary that the 
plaintiff should depart from the common form, and explain 
the reason of his delay. It Ties upon the plaintiff to shew 
affirmatively that the debt is still due, in order to rebut the 
legal presumption of payment. 

Best, J. concurred. 


The Court, however, gave the plaintiff leave to amend 
his affidavit, with directions that it be shewn to the other 
side, and a proper affidavit being afterwards made, the 

Ruie was made absolute. 


(«) j Baj/lcif, J. was absent. 

(t) See Tidd, 578. 2 Arclibold, 10. Tidd’s Forms, 153. 
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Lacy and Wilton v. M'Nkile, Dickson, 
Montgomery, aud Pizey. 

Assumpsit for money had and received. Plea, non as¬ 
sumpsit, and issue thereon. At the trial before Abbott , C. J. 
at the London adjourned sittings after last Term, the facts 
were these:—The plaintiffs were merchants in London, car¬ 
rying on business under the firm of Lacy and Wilton. The 
defendants and one Price , were also merchants, carrying on 
business in London € under the firm of J. M‘Neile and Co. 
at Buenos Ayres under tl\e firm of M'Neile, Dickson , and 
Co., aud at Chili under the firm of M'Neile , Price, and 
Co. Price and the present defendants continued partners 
in all the* three firms, up to fhe 30th June, 1821, when 
the partnership was dissolved, as to the defendant M ( Neile 
only. The defendant Pizey always resided in London and 
conducted the partnership business there. In the year 1817, 
the plaintiffs supplied a Mr. Goodfellow with goods, for the 
amount of which, he accepted two bills, drawn by them upon 
him, to their own order, dated 10th October, 1817, one at 
nine and the other at twelve months’ date, upon eacl^of which 
the following memorandum was indorsed. “ Note. The 
payment of this bill is secured to J. G. Lucy and D. Wilton 
by an assignment from J. Goodfellow of a debt due to him 
from Messrs. J. M‘Neile and Co. ; dated»30th March, 1820.” 
These bills being dishonoured, an action was commenced 
by the plaintiffs against Goodfellow in Hilary Term, 1819, 
in which he was arrested and put in bail. In March , 1B20, 
Goodfellow executed a deed of assignment to the plaintiffs, 
of all the money due to him from the defendants, and a war¬ 
rant of attorney, upon which judgpient w'as afterwards en¬ 
tered up, and the action against him was discontinued, and 
his bail discharged. On the 12th April, 1820, a written 
notice of the assignment was sent to the defendant Pizey, 
in London, and shortly afterwards he saw the plaintiff’s at- 
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torney, when he made no objection to it, but said, “ That 
another person had given prior notice of 500/. which he 
must pay first, but they would pay the plaintiffs after the 
500/. as soon as they received the money.” In December , 
1821, another interview took place between the same par¬ 
ties, when the defendant Pizey said, “ the people of Chili 
did not regard the laws of England , and that if their house 
there had not paid th^money to Goodfellow , he would pay 
it to the plaintiffs; that their house had made a shipment 
and if it had turned out well, he thought there would have 
been enough to pity 1100/. to his house, and 500/. over, to 
divide between the pfeiintiffs and the other; the rest was 
paid to Goodfellow : a notice to Chili would have made no 
difference.” Eventually the money was not *paid, and the 
present action was brought. For the defendants two objec¬ 
tions were taken, first, that the promise being to pay the 
debt of another ought to have been in writing, to take the 
case out of the statute of frauds; and second, that this not 
being a transaction in the ordinary course of business, the 
promise of one partner w ould not bind the other partners, 
and, therefore, the action should have been brought against 
the defendant Pizey alone. The learned Judge, however, 
overruled both objections, and the plaintiffs had a verdict, 
with liberty to the defendants to move to enter a nonsuit. 


Copley , A. G., now' moved accordingly, and renewed both 
objections. First, the promise by the defendants to pay 
the plaintiffs being by parbl, and being to pay the debt of 
a third peseon, is. within the statute of frauds, and cannot 
therefore sustain the present action. Goodfellow’s debt to 
the plaintiffs was never extinguished, the defendant’s pro¬ 
mise consequently was merely collateral, and ought to have 
been in writing. [Bayley f J. Can this case be distinguished 
from Israel v. Douglas $ (a) There the defendants were in¬ 
debted to Delvhlle , dncl he was indebted to the plaintiff, to 


(«) i U/Bkm 
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whom he gave an order upon the defendants to pay what 
they owed to him, Delvalle. The defendants accepted that 
order, but afterwards refused to pay the money, and the 
plaintiff brought an action against them and recovered; and 
upon a motion for a new trial. Lord Lougkbormigh said, 
“ This debt (which was due from the defendants to Del¬ 
valle) is, with the consent of the parties, assigned to the 
plaintiff. The defendant lias due ir&tice of it, and assents ; 
by which assent, he becomes, with his partneV, liable to the 
plaintiff.” I confess that case appears to meto govern the 
present upon both the objections raised/ I remember a case 
before Lord Kenyon , in which a similar ruling took place. 
Abbott, C. J. Do not Pizey's words amount to an absolute 
personal preftnise on the part of himself and his partners to 
pay the plaintiffs out of their own funds ? It appears to me 
that they do.] The plaintiffs never released Goodfellow 
from his debt to them; his debt to them was an existing 
debt; and therefore, whate\er promise the defendants made 
was wholly collateral, and is within the statute. [Abbott, 
C. J. The defendant’s debt to (Joodfellow was assigned to 
the plaintiffs, and Goodfellow discharged from all liability to 
them: then surely the old debt by him was extinguished, 
and a new one by the defendants created ] Then, secondly, 
though generally speaking, one partner may by his own un¬ 
dertaking or promise bind another, still he can do so only in 
ordinary partnership transactions. This action, therefore, 
cannot be maintained against the defendant M‘Neile, because 
when once the partnership was ’dissolved as to him, Pizey’s 
admission of the receipt of funds, and his promise to pay 
them over to the plaintiffs, cannot be evidence against him, 
nor indeed, from the peculiar nature of the transaction, 
against any of the other partners. Petherick’x. Turner (a) 
is a direct authority for this position. [ Abbott , C. J. Can 
it be said that there was a dissolution of partnership here, 
in the proper sense of the word ? ^Bkyletf, J. P ether ich v. 
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(u) Cited in Wood v.' Braddick, l Taunt. 101. 
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Turner certainly supports the present argument, but Wood 
y. J&raddick , in which it is cited, is directly the other way; 
for it was there held that “ an admission made by one of 
two partners, after the dissolution of the partnership, con¬ 
cerning joint contracts that took place during the partner¬ 
ship, is competent evidence to charge the other partner .’ 1 
Lord Mansfield ’s reasoning upon the subject in that case is 
perfectly conclusive.] HBtill, if the evidence was admissible, 
the promise itself was not sufficient to bind the other part¬ 
ners, being made without their knowledge or consent, and 
in a transaction qifite foreign to the ordinary course and 
purposes of their trade » 


Per Curiam. —The cases cited, shew that the under¬ 
taking in this case is not within the statute of frauds, and 
that the admission of Pizey was competent evidence to 
charge the other defendant#. It is equally clear that the 
promise to pay, being made by one partner for and in the 
name of the rest, coupled with the declaration u that a notice 
to Chili (that is, to the other partners) would have made no 
difference,” is a perfectly good promise to bind the other 
partners. There is, therefore, no pretence for disturbing 
this verdict. 


Rule refused. 



HILARY TERM, FOURTH AND FIFTH GEO. IV. 


11 


1824 . 

The Rev. T. Jee, Clerk, v. Thurlow. Tuesday, 

January 27. 

DECLARATION in debt on bond, in the penal sum of % indenture, 

500/. Plea craved oyer of and set out the bond and con- band and wife 

dition, which recited that some unhappy differences having 

taken place between the defendant and his wife, they had and a trustee 

by a certain indenture, (bearing even date with the bond,) to the'third par- 

which defendant and his wife were the first an{j second par- ties respec- 

ties respectively, and the plaintiff, as h*er trustee of the [hat unhappy 6 

third part, mutually agreed to live separate and apart, and differences had 
r 7 \ r ... arisen between 

that jhe defendant had thereby covenanted to pay his wife, the husband 

during so mu*ch of the term of her natural life as he should 

live, an annuity of 80/. payable quarterly, subject, however, mutually 

to the deduction of any^ sums which the defendant should separaie^tlitl 

pay in discharge of debts subsequently contracted by her. husband cove- 
r »-i . . . . „ , - . • nanted to pay 

1 he indenture was then set out at length, from which it ap- an annuity of 

peared, that the defendant and his wife had mutually deter- f^b of tlie 8l> 

mined to live separate from each other, and had agreed that wife's life as 

all their children should from thenceforth remain under the j-^® ^fafi sa . 

entire management of the defendant; and that be had pro- tisfaction of 

posed to allow her an annuity of 80/. during so much of her ^nte^ ‘ 

life as he should live; and it was witnessed, that in consi- nanc ®> ant * °f 
.... . all alimony 

deration of the premises, defendant covenanted that his wife whatsoever, 

should live apart from him, and that he would not at any ant * , t ! iat 

__ r 7 _ J would not at 

time thereafter sue her, in the Ecclesjastical or any other any time there- 
Court, for the restitution of conjugal rights; that he would f^Yhe^estitu- 
pay her the said annuity quarterly; and that the wife had tionofconjn-- 
thereby agreed to accept the same annuity in full satisfac- the'truslre 3 "'* 
tion of her support and maintenance, and of all alimony * 

whatsoever during her coverture, and to allow the defendant should release 
to have the entire control of all their children. Provided her husband a 

i, »eai and per¬ 

sonal estate 

from all claims for jointure, dower, or thirdr, and; that he would indemnify the hus¬ 
band for debts incurred by the wife after separation:—Held that siich indenture was 
valid in law, and that a plea by the husband, “ that the wife had instituted a suit in 
the Ecclesiastical Court for restitution of conjugal rights, in which cause he had put in an 
allegation and certain exhibits, charging her with adultery, and that a decree of divorce 
from bed and board was theteupon pronounced by that court,” was no answer, to an 
action by the trustee fur arrears of the annuity. 
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1824* always, and it was expressly agreed, that in case the defen* 
dant should at any time afterwards pay any debts contracted 
». by bis wife during the coverture, it should be lawful for him 
TauRxow. deduct the same out of the said annuity; and in consider¬ 
ation of the premises the plaintiff covenanted on behalf of 
the wife* that she should release the defendant from any 
claim which she might have upon his real or personal es¬ 
tate, for jointure, doWer, or thirds; and plaintiff further 
covenanted id indemnify the defendant from all debts which 
should be thenceforth contracted by his wife. Averment 
that from the time of making the bond and indenture men¬ 
tioned respectively, until Oth October , ] 822, defendant had 
paid the said annuity, but before the* quarterly payment 
which became due on the 6th January, 1823, the said 
Maria Thurlow , to wit, on &c. at &c. instituted in the Con¬ 
sistory Court of the Lord Bishop of London, a cause against 

o , fL ® 

defendant for the restitution of conjugal rights, in which 
cause defendant caused to be given in and admitted in the 
said Consistory Court, a certain allegation, and certain ex¬ 
hibits on his behalf, charging his wife with certain acts of 
adultery alleged to have been by her committed with one 
.1. E. F.; and such proceedings were thereupon had in the 
said Consistory Court, that afterwards, to wit, on &c. 
at &c. by 0 - certain decree of the said Court then and there 
made in the said cause, the defendant and his wife were di¬ 
vorced from bed and board, and mutual cohabitation, by 
reason of the said acts of adultery by her committed. De¬ 
fendant then averred performance of the covenants entered 
into by him, and concluded with a verification. Demurrer 
and joinder in demurrer. Suggestion of breach, the non-pay¬ 
ment of the quarter’s annuity due 6th January , 1823. 

■f 

* Chilty, in support of the demurrer. The defendant’s 
plea is no answer to this action. The substantial question 
raised on this record, is whether the indenture set out is 
good in law* au<$ upon considering the terms of the instru¬ 
ment itself, there isteems no ddubt of its validity. The an- 
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unity thereby granted, is in the mature of a jointure, and is 
payable absolutely, whether the parties coutinue to live se¬ 
parate or not. It may be urged that the claim arising out 
of it is analogous to a demand of dower, and consequently 
that the wife having sued for a restitution of conjugal rights, 
the decree of the Ecclesiastical Court against her for adul¬ 
tery has annulled her title to the annuity, as it would her 
right to dower. But, in the first pl#ce, dower is forfeited 
for adultery, by the express language of an act of parlia¬ 
ment, Stat. Westm. 2. c. 34., and in the second, such a 
decree is no bar to a suit at common lew. The rules of 
evidence in the two courts are widely different, for in a 
court of common l&w, a plea of adultery would be no an¬ 
swer to an action upon a*dced like the present, nor to an ac¬ 
tion for jointure, Sidney v. Sidney («). That was an action 
brought by the wife in her own person, but that makes no 
difference; the principle is tin? same, and is equally appli¬ 
cable to the present case ; Field v. Serres ( b ). The more 
serious objection, however, and that upon \tfhich the defen¬ 
dant will probably rely, is, that the deed itself is void in law, 
according to the case of Tilley v. Durand (c). That case 
is, however, distinguishable from this, and besides being the 
only one which in any degree supports the objection, is op¬ 
posed by a current of authorities in which the doctrine has 
been upheld, that deeds of this nature are good in law, and 
will support an action. Indeed, the only argument which 
can be adduced on the other side against deeds of this de¬ 
scription is, that they are opposed ?o public policy, and 
therefore ought not to be upheld. But that a^ument will 

not now be allowed to prevail against a series of solemn de- 

» • ® 

cisions, both at law and equity. In Rodney v. Chambers , 
(d) this Court decided that the husband’s covenant with his 
wife’s trustees to pay her an annuity as separate maintenance 
m the event of a separation in ftfture taking place betweeif 

• • 

, (a) 8 P. Wins. 269. 1 Atk. 276. S. C. on Appeal. 

(6) 1 New Rep. 121 (r> ^ price, 577. (S) 2 East, 283. 
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them, with the approbation^ the trustees, was a legal and 
valid covenant; and the judges were unanimously of opinion 
that the trustees were entitled to recover in an action against 
the husband, the arrears which had accrued on the annuity 
after separation. So in Chambers v. Caulfield, (a) where 
the husband covenanted “ that in case of future differences, 
and his wife should at any time hereafter find it necessary 
to live separate and apart from him, he w ould permit her to 
leave him, provided the separation took place with the ap¬ 
probation of the .trustees,” the deed w'as considered by 
Lord Ellenborough, C. J. as legal and binding; and 
rence, J. referring to ihe case of Rodney x. Chambers, (6) 
observed that “ in that case, there w as §n averment that the 
separation was with the consent of*the trustees.* He thought 
that there was nothing illegal in the parties agreeing to refer 
the question, what w'as a good cause of separation, to a 
domestic forum, instead of Applying to the Ecclesiastical 
Court for a divorce and alimony. The Court, therefore, 
only decided in'that case, that a covenant for separation and 
separate maintenance with the consent of the trustees was 
good; not that a covenant was good generally that a wife 
might separate herself from her husband whenever she 
pleased, for that would be to make the husband tenant at 
will to the wife of his marital rights.” In St. John v. St. 
John , (c) Lord Eldon enlarges upon the perplexity of 
this branch of the law, and iutimates his opiuion that 
these decisions are opposed to public policy; but he never¬ 
theless confirms them, for he concludes with these empha¬ 
tic words: “ If this # were res integra, untouched by dictum or 
decision, I would not have permitted such a covenant to be 
the foundation of an action or a suit in this Court. But if 
dicta have followed dicta, or decision has followed decision, 
to the extent of settling the law, I cannot, upon any doubt 
8/ mine, as to what ought? originally to have been the de¬ 
cision, shake what is *thg settled law upon the subject.” 

(fl) 6 East, 244. 0 ( b ) 2 East, 283. (c) Jt Ves. juti. 529. 
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meat. [Best , J. Iu Rex v. Listor (a), it was decided 1824. 

that where there tire articles of separation between hua- 

band and wife, if the husband afterwards confine the 

wife, she may have a habeas corpus, and be set at liberty. Thurlow. 

Surely that is a recognition of the legality of a separation, 

and the separation can be legal only by mutual agreement. 

Abbott, C. J. The legality of these instruments has. been 

recognized in a series of cases sprAd over an interval of 

• * 

more than a century; can we now, for the first time, presume 
to shake a principle so established?] It'has been shaken 
already by the decision in Titley v. Durand ( b ). [ Abbott , 

C. J. No, not the general principle; that was a case by 
itself,,and distinguishable from all that preceded it. The 
ground of the opinion given by my Lord .Chief Justice 
Dullm and myself there, was, that the agreement was for a 
future sepdVation to be adopted at the sole pleasure of the 
wife, the parties being, at the time of making the ageement, 
living together and in amity. We shall not interfere with 
that decision by supporting the deed now in question, and 
how can we do otherwise than support it? We must be 
governed by the decisions of upwards of a century; we 
cannot presume at one sweep to overturn them all; no 
power but that of the legislature can be equal to such an 
act.] If an agreement for a future separation is void, a 
present or retrospective agreement ought to be void also; 
they are all equally offensive to public morality, and to 
public policy, and should all be placed upon the same 
footing. 

Chitty, in reply, was stopt by the,court. 

Abbott, C. J.—For the reasons already intimated by the 
court, and which 1 think it unnecessary to repeat, we cannot 

now hold this deed to be void in law: it only remains to 

. ** * 

(a) 8 G. 1. 1 Stra. 477. is East, 173, in notis. See also 1 Burr. 

541; 5 T. R. 01; and Rep. temp. Hardw. 152, in notis, and 1 Vern. 53. 

(b) 7 Price, 577. 

c 2 
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consider whether the plea pleaded by this defendant is an 
answer to the action. I am of opinion that it is not. It has 
been decided, that the plea of adultery is no answer to an 
action of this kiud, Sidney v. Sidney («), and we must act 
upon that decision. The covenant here is absolute and 
unqualified, and the covenantor must be bound by it. He 
might have qualified his liability by imposing the condition 
of chastity; but he has not done so. I am of opinion, 
therefore, that the plaintiff is entitled to judgment on the 
demurrer. . 

Bayley,J. —A System of jurisprudence so long acted 
upon as that which has held deeds of separation, made with 
the approbation of trustees, and not prospective in their na¬ 
ture, as valid and binding instruments, cannot be overturned 
upon a vague notion that it i$ inconsistent frith public 
policy. This Court, after the numerous authorities which 
have declared such deeds legal, is not competent even to 
inquire whether they arc so or not; the House of Lords is 
the proper tribunal for such an inquiry, and thither this case 
may be carried for further discussion on that point. It 
appears to me, however, that the argument respecting pub¬ 
lic polic}’ is not so universal in its operation as has been 
suggested. I can imagine cases where it may, unhappily, 
be beneficial to the interests of society ths\f a mother should 
be separated from her children, and maintained apart by 
her husband; and I cannot but think that where the wife 
has been guilty of gross misconduct, public policy is best 
promoted by allowing her a separate maintenance, for tw r o 
reasons; first, that the children may be rescued from the 
danger of ^an evil example; and second, that the mother 
may not by necessity be driven to a repetition of crime. 
But the question is not res integra; we have no power to 
decide it; it has been decided for us by competent autho¬ 
rities, and to their decision we must bow. Upon the other 
point, I am clearly of opinion that the plea in this case is 
(a) S P*Wms. 260 ; i Atk. 276 . S. C. on appeal. 
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no answer to the action. It does not aver that adultery has 
been committed since the execution of the deed, and though 
it does aver that restitution of conjugal rights was refused 
by the Ecclesiastical Court, upon the ground of adultery 
by the wife; still, as the mere commission of adultery, at 
some time or other, would be no bar to this claim, so the 
decision of the Ecclesiastical Court is no such bar.. We 
cannot act upon such a decision, because it is obtained by 
modes of inquiry and rules of evidence very different from 
those which prevail in this Court. Then, as tlx? adultery is 
not proved, we cannot assume it, and the plea becomes a 
nullity. The plaintiff, therefore, is entitled to judgment. 
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Holroyd, J.— It has been argued, that this agreement 
is prospective, and for that reason void, but I cannot assent 
to that pfbposition. It js evidently made upon a separa¬ 
tion then fully determined upon, though not yet actually 
commenced, and therefore it is within the cases which have 
held deeds of separation to be legal instruments. The co¬ 
venants fully support this deed, for one of them is, that the 
wife shall release her dower, which has been held to be a 
good consideration for a separate maintenance, JVorra/l v. 
Jacob (a). It is clear that adultery is no release of a cove¬ 
nant to settle a joiuture upon a wife, Sidney v. Sidney (6), 
and Seagrave v. Sen grave (c), nor can it therefore be a bar 
to her title to this annuity, if the deed be valid. Then, has 
she forfeited her title by suing for restitution of conjugal 
rights ? I think not. The husband’s covenant is absolute; 
it is for life; and the case does not fall ftitliin that class 
which may be termed reconciliation Cases; for an unsuc¬ 
cessful attempt to enforce a supposed«right by legal means 
can hardly be considered as an offer of reconciliation. 
Upon the*.other point, I fully concpr that we cannot run * 
counter to the stream of authorities which have held a deed 
like the present binding ; and therefofe, upon every view of 
the case, I am of opinion that this action is maintainable. 

(a) 3 Meriv. 'ib6. {(>) 3 P. Wins. 269- 277. in notfe. (c) 13 Vcs. 443. 
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Best, J.—It has been attempted to support this pica by 
saying that the wife, by attempting a reconciliation, has va¬ 
cated the deed, and Bateman v. Ross ( a ) has been cited as 
in point. But that case does not apply to the present, for 
there the parties were actually reconciled, and came toge¬ 
ther again ; here no such result ensued ; the husband op¬ 
posed the reconciliation, and prevailed, consequently the 
deed enured as much a% if the attempt had never been made. 
Upon the general question of the legality of the deed, I en¬ 
tertain no doubt.' Public policy must not prevail against 
settled law ; nor can we venture to overturn those decisions 
which have been confirmed, on appeal, by the highest tri¬ 
bunal of the land. Whatever may be the policy or jmpo- 
licy of the law, it is settled that this description of deed is a 
valid and binding instrument, and upon that settled law we 

must act. , * 

Judgment foi the plaintiff on demurrer. 


(«) l Dow. P.C. 245. 


Wednesday, 
January 28. 


Hawes and Another v. Watson and Another. 


On the 26th A ROVER for 79 casks of tallow. Plea, Not Guilty, 

September, A. anc [ j ssue t h crcoil At the trial before Abbott , C. J. at the 
sold by con¬ 
tract to B. London adjourned Sittings after last Term, the facts proved 

tallow S therf 011 ^ lC P art ^ ie plaintiffs were these. On the 25th Rep¬ 
lying at a 

wharf, and on the same da^ gave him a written order to the wharfingers “ to weigh, 
deliver, transfer, and rehouse” the same. Next day,' B. who had previously entered 
inlo a contract with C. and Co. for the sale of 800 casks of tallow, in part fulfilment 
of that contract, obtained from the wharfingers, and sent to C. and Co. the following 
acknowledgment: u Messrs. C. and Co. we have this day transferred to your account 
{by virtue of an order from B.) 100 casks tallow, &c. with charges from 10th October J* 
Upon the r^peipt of this, C. and Co. paid B. the full amount of the tallow. Shortly 
afterwards, the wharfingers delivered twenty-one of the casks to the order of C. and 
Co. On the 11th October, B. stopped payment, and on the 14th, A. the original 
vendor, sent nbfcice to the wharfingers hot to deliver the remainder of the tallow to B. 
or his order; and though the tallow had not been weighed, Held in trover by C. and 
Co. against the wharfingers^ that after their acknowledgment that they had transferred 
the tallow to their account, they were estopped, and could not set up in defence a right 
in A. to stop in transitu. ‘ 
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tefnber , 1823, the plaintiffs bought of Messrs. Moberly and 
Bell, by contract, 300 casks of tallow, at 40s. per cwt. 
On the 27th September , in part fulfilment of the contract, 
Messrs. Moberly and Bell sent to the plaintiffs a transfer 
note signed by the defendants, who were wharfingers, in 
these words : “ Messrs. J. and B. Hawes , we have this day 
transferred to your account (by virtue of an order from 
Messrs. Moberly and Bell) 100 cjsks tallow, ex Matilda , 
with charges from October 10th, 1823. II. and M. 100 
casks.” Upon receipt of this, the plaintiffs gave Messrs. 
Moberly and Bell their acceptance for €880/!, the amount 
of the tallow, which was paid whet} due, and shortly after¬ 
wards re-sold twefity-one casks to a third party, which the 
defendants delivered in 6bedience to their order so to do. 
On the 11th October , Messrs. Moberly and Bell stopped 
payment* and on the 14th October , Messrs, liaikes and Co. 
the original vendors, se*nt notice to the defendants not to 
deliver the remainder of the tallow to Messrs. Moberly and 
Belly or their order. The defendants in Consequence re¬ 
fused to deliver the remainder of the tallow to the plaintiffs, 
on their demand, and the present action was brought. On 
the part of the defendants, it appeared, that on the 26th 
September, Messrs. Moberly and Bell had bought these 
same 100 casks of tallow of Messrs, liaikes and Co. landed 
out of the Matilda, lying at Watsons wharf, at 41s. per 
cwt. to be paid for in cash, allowing two and a half per 
cent, discount, and fourteen days for delivery ; and on that 
day, Messrs. Raikes and Co. gave them a written order 
upou the defendants “ to weigh, deliver, transfer, or re¬ 
house” the tallow. Messrs. Moberly and Bell never paid 
Messrs. Raikes and Co. for the tallow, nor was it ever 
weighed after the delivery of that order. It was contended 
for the defendants, that the tallow not having been weighed, 
the delivery of it to Messrs. Moberly and Bell had never* 
been completed, and consequently^ that M* ssrs * Raikes and 
Co. had a right to stop it in transitu in the hands of the de¬ 
fendants, who were bound to retain it as their agents. The 
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A f 

learned Judge, however, was of opinion that the defendants 
having by their transfer note acknowledged that they held 
the tallow as the property of the plaintiffs, were estopped 
from afterwards disputing their title, and directed the jury 
to find their verdict for the plaintiffs. 


Copley, A. G., now moved for a new trial, on the ground 
of misdirection. This case falls within the rule of law laid 
down in llanspn Meyer (a). The tallow was sold at a 
certain price per cwt. and therefore the act of weighing was 
necessary, in drder tp complete the transfer. Then, until it 
was all weighed, Huikcs, the original vendor, clearly had a 
light to stop it in transitu, and if he had that right, the de¬ 
fendants, who were his agents and representatives, had it 
also. What w'lts said by Lord Ellen borough in Hanson 
v. Meyer , is strictly applicable to the defendants here : 
“ The order stated in the caie, from the defendant to the 
Unit porters, his agents, is to weigh and deliver all his 
starch. Till it was weighed, they, as his agents, were not 
authorized to deliver it.” [Hayley, J. There the goods re¬ 
mained during the whole time in the name of the seller, and 
he paid the warehouse rent.] In this ease the seller paid 
the w arehouse rent for the tallow during a part of the time. 
[ Hay ley, J. But it did not continue in his name ; on the 
contrary, there is an express acknowledgment by the defen¬ 
dants that it belonged to the plaintiffs. ylbbott , C.J. 

Here llaikcss delivery order is, “ to weigh, deliver, transfer, 
or rehouse” to Mobtirly and Hell -, then there is a similar 
order from Mober/y and Hell to the defendants; and there 
is the acknowledgment of the defendants to the plaintiffs, 
stating, “ we have this day transferred to your account, by 
virtue of an prder from Messrs. Mober/y and Bell, 100 
casks tallow, ex Matilda, with charges from October 10th, 
v 182;i.] The case of Shepley v. Davis (b) is a direct autho¬ 
rity for the defendant** in this case. There the plaintiff 
having hemp at his whariinger’s, sold a part of it, and gave 
the wharfinger an order to weigh and deliver, which he en- 
(n) ft East, (ill. ((>) 5 Taunt. 01?. 
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tered, and transferred the hemp in his books. Before the 
hemp was weighed, the buyer became insolvent; but it was 
held, that, as the weighing was a condition precedent to the 
delivery, the vendor was entitled to recover the hemp in an 
action of trover against the wharfinger. [Best, J. In that 
case, there was no acknowledgment by the defendants that 
they held the goods on account of the buyer; here there is ; 
besides, there the original seller was the plaintiff, whereas 
here the plaintiff is an innocent and bonit fide purchaser. 
Bay Ivy, J. There are two material distinctions between 
that case and this; first, the contract tlfere was confined to 
the original vendor and vendee, andathe action was brought 
by the vendor, whS had a right to rescind the contract; and 
second, the property was* never transferred to any third per¬ 
son, nor did the wharfingers acknowledge that they held it 
on account of any third person.] It seems clear, from both 
these cases, that Raikes and Co. the original vendors, had a 
right to stop the delivery of the goods until they were paid, 
and if that be so, it follows that the defendants, as their 
wharfingers, were justified in retaining them at their order, 
and on their account. [ Hay ley, J. The contract here was 
complete between the plaintiffs and Moberly and Bell; 
they had paid Moberly and Bell the price of the goods ; the 
defendants had held the goods as the property of Moberly 
and Bell, and therefore they cannot afterwards turn round 
aud repudiate that act. Best, J. Upon the point of the 
transfer note given by the defendants to the plaintiffs, 
Stonard v. Dun kin ( a ) seems decisive of this case. Sup¬ 
pose the goods had been burnt after lligjt transfer note was 
given, could it be confendcd that, Raikes and Co. would 
have been the sufferers ? I apprehend clearly not.] The 
contract between Raikes and Co. and MobHrly and Bell 
was not complete when the latter sold to the plaintiffs; the 
former, therefore, w'ere at liberty *o rescind it, and to stop 
the goods as against all the worlij. * Thart the defendapts 
were at liberty to hold the goods, when so stopped, on ac- 


1824 . 


Hawes 

v. 

Watson. 


00 2 Camp. 344. , 



26 


1824 . 


Hawes 


v. 

Watson. 


CASES IN THE KING’S BENCH, 

count of Raikes and Co. A contrary decision must work 
the greatest hardship upon the wharfingers, and that 
most undeservedly, for they have acted bond fide for the in¬ 
terest of their employers. [Bayley, J. Raikes and Co. 
might have rescinded the contract, and stopped the goods 
as against Muberly and Bell , the original vendees; but 
their right so to do was gone when the interest of a third 
person’intervened. Tli§t was decided in Stoveld v. Hughes 
{a), and other cases which might be mentioned, and that 
distinguishes this case from both those cited.] Still if the 

i 

goods are resold by the original vendee before they are 
properly his, while they, are yet actually in transitu, which is 
the fact here, that cannot bar the right of*lhe original vendor 
to stop them. * * 


Abbott, C. J.—1 am of opinion now, as I was at the 
trial, that after a part) has p'aid his money upon a transfer 
note, such as that gi\ en in evidence on the present occasion, 
we should be enabling the defendants to do that w'hich I 
cannot suppose they desire to do, namely, to cause an inno¬ 
cent man to lose his money, if we were not to hold that 
these plaintiffs are entitled to recover; and l cannot help 
thinking, that to treat this as a case of stoppage in transitu, 
would have the effect of putting a stop to a very large por¬ 
tion of the commerce of the city of London. It seems to 
me, therefore, that there is no ground for disturbing the 
verdict. 

* 

< 

Bay ley,. J.—lam of the same opinion. This appears 
to me to be perfectly different frfim the ordinary case of 
vendor and vendee. In the case of vendor and vendee, the 
justice is that the vendee shall not have the goods, unless 
he pays the price; and it is just and honest that, if the ven¬ 
dee cannot pay the price, the vendor shall have his goods 
back; but if thto. question arises, not between the original 
vendor and the original vendee, but between the original 
(a) 14 East, 308. Vide 6 JSaM, J9 ct seq. in notis. 
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vendor and a purchaser from the vendee, that purchaser 
having paid the full price for the goods; then what is the 
justice, and honesty, and equity of the case : The honesty 
is, that the vendee who has paid the price, shall be entitled 
to have the possession of the goods. When Raikes and 
Co. signed a delivery order “ to transfer, weigh, and de¬ 
liver,” that, according to the settled course and usage of 
trade, enabled Moberly and Bell to resell the goods; and 
there are many cases, one of which I haw already men¬ 
tioned, which decide, that if the first. vendor does any act 
which can be considered as sanctioning the sale by his ven¬ 
dee, that destroys all right to stop in transitu. 

ft 

IIolroVu, J.—I think the transfer note given by the de¬ 
fendants to the plaintiffs makes an end of the present ques¬ 
tion. After that, the property in the goods was in the 
plaintiffs, and they were held* by the defendants as the pro¬ 
perty of the plaintiffs, for which the plaintiffs were to be 
liable to the charges from the day mentioned in the transfer 
note, that is, from the 1 Oth of October. This case is very 
different from that of Hanson v. Mei/er. In that case, there 
was a sale of a large quantity of starch at a fixed price ; the 
order was to weigh and deliver a part, and that having been 
delivered, but not the residue, the great question before the 
Court was, whether the weighing and delivery of a part .was 
or was not, in point of law, a transfer of the property in 
die whole. The Court held, that it was not, and rightly so 
held; the price could not be'ascertained, until the whole 
was weighed; the delivery of a part, ^lerefose, was not a 
delivery of the whole; j?art being weighed and delivered, the 
order was complied with pro tantOj and the property in the 
residue remained surcharged until something further was 
done. 11 was not a delivery of a part for the whole, nor di<j^ 
the consequence follow by operation of law that it was a 
delivery of the whole, so as to deprive thu Vendor of his fight 
to stop in transitu. But here, on receipt of the order to 
transfer, weigh, and deliver, .the wharfingers sent an acknow- 
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ledgment to tbe persons who had bought the goods and 
paid for them, that they had transferred them to their ac¬ 
count, ai& those persons were made subject to charges 
from a certain period. I think, therefore, that they held 
them as the property of the plaintiffs, although there was 
not an actual weighing of them ; that they were in the pos¬ 
session of the plaintiffs by means of the defendants, the 
wharfingers, they having* given them the note stating that 
they were transferred to them in their books ; and that the 
plaintiffs consequently were entitled to recover them. 


Best, J.—t think, vrtth my brother Holroyd, that the 
paper which was given in evidence puts an end to jhe 
question, if there was any question, in this cas*e ; but it is 
also set at rest by a case which is not merely a nisi prius 
decision, but which also received the sanction of tire whole 
Court; I mean that of Harman v. Anderson ( a ), which is 
precisely the same as the present. Lord E/lenborough , in 
that case, when sitting at nisi prius, said, “ the goods 
having been transferred into the name of the purchaser, it 
would shake the established principles still to allow a stop¬ 
page in transitu; from the moment the defendants became 
trustees for the purchaser, there was an executed delivery, 
as much as if the goods had been delivered into his own 
hands. The payment of rent in these cases is a circum¬ 
stance to show 7 on whose account the goods are held; but 
it is immaterial here ^ the transfer in the books being in 
itself decisive. I am clearly 4 of opinion, that the assignees 
are entitled to recover.” In the ensuing Term, the Attor¬ 
ney-General, afterwards. Lord Chief Justice Gibbs, ex¬ 
pressed his acquiescence in the direction of the judge at 
nisi prius, but'moved to reduce the damages, on an affidavit 
gating that, as to one parcel of the butters, no transfer had 
been made in the defendant’s books to the bankrupt before 
the bankruptcy, afid that, as to that, the right of stopping in 
transitu therefore still subsisted when the vendor interfered. 

« (a) 2 Camp. 243. 
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That, therefore, cannot be considered as a mere nisi 
prius decision; it is one which received the sanction of 
one of the most distinguished lawyers in Westminster 
Hall, when moving for a new trial, and which was sanc¬ 
tioned by the whole Court. But it seems to me, if we 
consider the principle on which the right of stoppage in 
transitu is founded, it cannot be extended to such a case 
as this; if it could, it would 'destroy that commerce 
which is now carried on through the instrumentality of 
dock orders. The vendee has a right to the goods the mo¬ 
ment the contract is made and executed; but there exists 
in the vendor an^equitable right Which he may exercise at 
any time before the goods actually pass into the possession 
of the venefee, provided the exercise of.that right ddfes 
not disturb the rights of third persons. Now it appears to 
me impossible that it qm be exercised in this case, without 
disturbing the rights of third persons, for the goods have 
pot only been transferred in the books of .the wharfingers, 
but there has been an acknowledgment by them that they 
hold them for the purchaser. It is said there has been 
no change of property here; if there has not, I do not see 
how there can be, until the tallow is actually melted down, 
and converted into candles. If that were so, then till the 
very time when it is brought into use, though it may have 
passed through a hundred hands, and been paid for by all, 
still, if it has uever been weighed, the vendor, if he has not 
been fully paid, has a right to stop it ip transitu. I think we 
should overturn an established principle, and a necessarily 
just principle, if we held that he had surch a rijrht in a case 
like this. He cannot exercise that'right, except where the 
rights of third persons are not disturbed. It^vas originally 
an equitable right, and was so considered, and it is still, and 
ought to be considered as an eqiytable principle. 


Buie refused. 
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January 38. 

Where the 
sheriff, to avoid 
an att&chmdltt 
for not bring¬ 
ing in the bo¬ 
dy, gave the 
plaintiff notice 
of putting in 
bail, but in 
the notice he 
omitted to 
state the names 
of the pro* 

f osed bail: 
leld that the 
notice could 
not be treated 
as a nullity 
entitling the 
plaintiff to 
move for an 
attachment. 


Pugh v. Emery. 

D. F. JONES moved for an attachment against the She¬ 
riff of Middlesex for not bringing in the body of the defend¬ 
ant, pursuant to a rule obtained for that purpose, upon an 
affidavit stating that the sheriff had given notice of putting 
in bail, but thjtt the notice did not set forth the names of the 
bail, or that they had been perfected. This he contended 
was an irregularity,, and therefore the notice of bail might 
be treated as a nullity, # and the plaintiff was entitled to his 
remedy against the sheriff, the same as if no notice of bail 

had been given. • , # 

% 

Ba yley, J. (a)—The sheriff certainly has not been quite 
correct in the form of his proceeding, but I think? it would 
be rather too much to grant an attachment against him, 
under such circumstances. 


Rule refused. 


(a) The only judge in court. 


jwJ'S. Moo»y v. Kino and Porter. 

SditXed' Assumpsit for money lent, with the other money 

partnership, counts. Plea, by the defendant King, non assumpsit, and 
afterward^A. * ssue therein; by # the defendant Porter; bankruptcy and 

drew a bill in certificate, and a nolle prosequi Entered as to him. At 
the names of . , 

the partner- the trial, before Abbott, C. J. at the adjourned Mtd- 
sbip, which dlesex sitting's after last term, the case was this:—On 
and paid By C. l6th July, 1821, plaintiff accepted an accommodation bill 

deration; and" ^ or 48/. 17s. 3d. drawn in the names of the defendants, 

C. afterwards brought assumpsit against A. and B. for money lent: Held that A, 
who had become Bankrupt and obtained his certificate was a competent witness 
for B. to prove that the acceptance was for his (A/s) own sole accommodation inas¬ 
much as B. was merely a surety witbin the meaning of the 49 G. 3. c. 131. s. 8. and 
might have proved under A/s commission. 
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which he afterwards paid on their account. On the 14th of 
the same month the defendants executed an agreement for 
the dissolution of their partnership, by which the partner¬ 
ship was to be considered as dissolved from the 29th of May 
preceding, and the defendant King, in consideration of a 
sum of money, assigned his share pf the partnership effects 
to the defendant Porter , who covenanted to indemnify him 
against all partnership debts. Notice of the dissolution 
was not inserted in the London Gazette until the 17th July . 
In February, 1822, the defendant Porter been me a bank¬ 
rupt, and shortly afterwards the plaintiff applied to the de- 

ft 

fendant King for payment of the bill, which he declined. 
The bill had Jbeen paid on the 18th July into the banking 
house of Lubbock and Co. where the defendants had kepi 
cash, and was discounted by them. In answer to this case, 
it was proposed to call the defendant Porter, who had ob¬ 
tained his certificate, to prove that before his partnership 
with the defendant King he had frequent accommodation 
bill transactions with the plaintiff; that on forming the part¬ 
nership he discontinued them for a time, but afterwards 
renewed them in his own name; that at the time of exe¬ 
cuting the deed of dissolution, the 14th July, he had a 
blank acceptance of the plaintiffs in his possession; that 
the bill in question was drawn either on the 17th, or 18th 
July, on his own account solely, and remained in Messrs. 
Lubbocks' hands till his bankruptcy, when it was taken up 
by the plaintiff; that when the bi]l became due, he ( Porter ) 
called upon Messrs. Lubbocks and begged time, which they 
granted; and that upon* the plaintiff’s communicating to 
him that he should apply to the defendant King for pay¬ 
ment, he told him that “ he knew Mv. King w^s not liable, 
and therefore it was of no use,” that conversation taking 
place about a month only before his bankruptcy. On the 
part of the plaintiff it was objected that f the defendant 
Porter was not a competent witness to prove these faefs, 
on the ground that he had an interest iu the fesult of the 
cause, because if the plaintiff recovered, lfe would be liable 


m 
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over toPorter for-contribution. The Chief Justice over¬ 
ruled the objection, and received the evidence, upon which 
the plaintiff was nonsuited, with leave to move to enter a 
verdict for him, if the Court should be of opinion that the 
evidence was improperly admitted. 

Scarlett now moved accordingly, and renewed the objec¬ 
tion.* The defendants^ were joint debtors to the plaintiff. 
King was not a surety for Porter, and therefore his claim 
upon him oould hot erise until after the bill was jaspd. It 
has been held that where a party lends his name to a bill 
for the benefit of another, he is surety for the debt of that 
other, and is withiutlie protection of the 49 Geo. 3. <:«. 121. 
#8. Exparte . Young, (a) But this is not like that case. 
This was a partnership transaction, and consequently, as 
King could not prove undef Porter's commissidh until the 
bill was paid, the certificate was no bar to his claim. Por¬ 
ter therefore remained liable over to King for contribution 
in the event of a verdict against him, and upon that ground 
his evidence was clearly inadmissible. 

Abbott, C. J. —The partnership as between Porter and 
King was actually dissolved on the 14th July; this bill bears 
date after that time, and therefore as between Porter and 
King it could not be a partnership transaction. If King 
had been obliged to pay the bill he might have had his 
remedy against Porter, but that would be a remedy for the 
whole sum in the character of surety, because it was not a 
partnership transaction between them. The argument is 
founded upon the supposition tliat as between King and 
Porter it was a partnership transaction, w r hich is not’ the 
fact. I think that King was a surety for Porter within the 
meaning of the statute,^ and might have proved tinder the 
commission; but as he did not prove, his claim is barred 
bj the certificate, and there remains no interest in Porter 
such as to exclude his evidence. 

(«) 2 Rose, B. C. 40. 
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Bayley, J.—Even if it had been made out that King 
and Porter were partners at the time of this transaction, 
still I am quite satisfied that Porter's certificate would be a 
bar to any claim which King might have against him for 
contribution, because the certificate is a complete answer to 
the'claims of everybody. - 

M 

Best, J. (a )—I am of opinion that King comes precisely 
within the words of the 49 G. 3.*1$1. s. 8. as # “ a surety or 
person liable for the bankrupt.” On that ground the ob- 
jectiqt^might be over-ruled ; but independently of the sta¬ 
tute. and before the statute, the certificate would have been - 
an answer at law to any claim as between partners. * 



XOOCY 

■$> , 

RJKOt 


Rule refused, (ft).# 

(o) Hoiroyd, J. was sitting in the Bail Court. 

( b ) Vide^l East, 48. 2 Camp. Gt7. 1 Stark. 375, 13 East, 175. 

2 Rose, 40? a 


Opperman v. Smith and Another. Thursday 

January 29. 

Trespass for breaking,and entering plaintiff's house Thestat. 11 

and seizing his goods. Pleas—first the general issue, not ^ a ^" 

guilty; and second, a justification under the statute 11 Geo. 2 cases where a 

c. 19.,that the goods had becnfraudulently and clandestinely theconduct'of 

removed by plaintiff to the place in which, &c. to prevent te 4 ant * n 
... . removing 

defendant from distraining them for rent in arrear. Repli- goods from 
cation, taking issue on both pleas. • At the trial before ^idch^en^is 
Abbott, C. J. at the adjourned Middlesex Settings after due, turned 
last term, the facts wene these:—The distress complained barren right of 
ofl^as made on the 18th January, 1822,*upon premises ^io^forhis 
occupied by the plaintiff in Rosemary Laney* in the parish rent. Where 
of Whitechapel, for it:, a quarter’# rent due for premises in 

Ship Alley , in tlie parish of St. George , held by the plain- race of day, 

. and with no- 

* ,» tice to his land¬ 

lord, remo’fed his goods without leaving*sufficient on the premises to satisfy the rent 
then due, and the landlord followed and distrained |he goods: held (hat, although 
the removal might.not be clandestine, yet as it was fraudulent (which was t a question for 
the jury,) the landlord was justified under the statute. 

VOL. IV. # D 
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tiff as tenant to the defendant Smith, and which became 
due on the 2oth December, 1831. The plaintiff began to 
remove his goods from Ship Alley to Rosemary Lane , on 
tlie 17th January , in the middle of the day. The defen¬ 
dant Smith lived next door to the plaintiff in Ship Alley . 
Many of the goods, previously to their being carried away 
to Rosemary Lane , were, placed in the open street. The 
defendant Smith had notice of the removal while it was 
going on, and bad an interview with the plaintiff on the 
subject. The removal was continued on the next day, the 
18th Januaryf on which day, and before all the goodlVwere 
removed, the distress was made; but the goods not then re¬ 
moved were insufficient to satisfy the sent. When the 
broker came to levy the distress, the landlord,of the jire- 
itilses in Rosemary Lane remonstrated against it, and offered 
to pay the rent due, if the goods remaining in Ship Alley 
were not sufficient to cover it. The learned Judge told 
the jury, that if they thought the goods were removed for 
the purpose of depriving the defendant of his remedy by 
distress, they were bound to find their verdict for the de¬ 
fendants. The question was, what was the object of the 
removal. It certainly appeared, that the goods were re¬ 
moved in the most convenient manner; but it also appeared 
that the goods ultimately remaining on the premises of the 
defendant Smith were not sufficient to satisfy his demand. 
To bring the case within the statute, the removal must be 
clandestine, or fraudulent. Here the removal was not 
clandestine, but still it might be fraudulent, and it was for 
them to decide that question. The jury found their verdict 
for the defendants. * < 

f 

v 

Scarlett now^ moved for a rule to show cause why this 
verdict should not be set aside, and a new trial had, upon 
-4be ground that the learned judge had misdirected the jury. 
The jury should have been told that there was no evidence 
to support the defendants* plea, and should have Been di¬ 
rected to find a* verdict for the plaintiff; for, in fact, the plea 
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was wholly unsupported, and indeed negatived by the evi¬ 
dence. The statute requires that the goods shall be 
« clandestinely or fraudulently” removed, in order to jus¬ 
tify the seizure; but here the removal was in open day, be¬ 
fore the view of the landlord himself, and notorious to all 
the neighbourhood, and could not therefore be deemed 
either clandestine or fraudulent within the meaning of the 
statute, or of common sense. "“Tfie present case ex¬ 
pressly within the decision of Eyre, C. J. in Watson v. 
Main (#), where he said “ I am of opinion thaft, in order to 
subject goods to be taken as upon a fraudulent removal, 
the removal must he secret, and not open and in the face of 
day . v The same principle was laid down by Lord Ellen - 
borough, C. J. in Furneaux v. Fotherly(b), where he said, 
“ Where goods are fraudulently removed from the demised 
premises in the night to •prevent a distress for arrears of 
rent due the next day, the case certainly comes within the 
mischief intended to be remedied by the act.” [ Bayley , 
J.—The words of the statute are, “ clandestinely, or 
fraudulently.” A removal may be fraudulent, though it is 
not clandestine.] There was no dishonest conversion of 
the goods here; they were removed from one house where 
they were useless, to another where they were really 
wanted, both being in the occupation of the plaintiff. 
There was no evidence that the defendant had demanded 
his rent before the removal, and no ground for supposing 
that any fraud was intended towards him. 
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Abbott, C.J.—Certainly this cannot be called a clan¬ 
destine removal; but if it was fraudulent, it will’support the 
plea. The evidence of fraud, I adtnit, was slight, but I 
think there was some. One object of the statute was to 
give the landlord a more speedy remedy than an action for 
the recovery of his rent would afford him, and I cannot say 
that this landlord was not entitled to that remedy. I think 
there was evidence of fraud sufficient to go to tb*e jury, and 

(a) 3 Esp. 15. (6) 4 Camp. 136. 

o <1 
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as 'they have found that the temoval was fraudulent, we 
ought not to disturb their verdict. 

Bayley, J.— 1 am bj no means satisfied that there was 
any proof of fraud in this case ; indeed, I incline to the con¬ 
trary opinion. It did not appear that the plaintiff was in 
insolvent circumstances, and the removal was in the day¬ 
time, notorious to all his neighbours, and known to the 
landlord himself. But still, as the evidence was matter for 
the jury to decide upon, I think we should hardly be jus¬ 
tified in impugning their decision. 

Best, J. (a)—I think there was some evidence of a frau¬ 
dulent intention, though I must confess, it is exceedingly 
slight. It is the duty of every tenaut, when lie is about to 
quit his iesidence, to pay his landlord his rent before he re¬ 
moves his goods, and the fact of removing the goods before 
the rent is paid, or in any manner pi ovided for, implies 
something very like an intention to evade the payment 
altogether. The statute 11 G. 2. c. IQ. in mv opinion, 
applies to all cases where the landlord is, by the conduct of 
his tenaut, turned over to the baircn right of biiuging an 
action for his rent. In this ease, theie is no evidence that 
the rent was tendered before the removal began, and there¬ 
fore 1 tlunk theie was some evidence of fraud to go to the 
jury. I agree, therefore, that this verdict ought not to be 
disturbed. 

Kule refused. 

{uf) IloIrot,d, J. was silting in the Bail Court. 
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Skaife, Assignee of Allan, a Bankrupt, v. Howard. 

This was an action for goods sold and delivered by the 
bankrupt to the defendant. Plea, non assumpsit. At the 
trial before Abbott , C. J. at the London adjourned sittings 
after last term, to prove the plaintiffs title to sue as assignee 
of Allan, (no notice having been given to dispute the bank¬ 
ruptcy,) the proceedings under the commission were put in, 
pursuant to the 49 G. 3. c. 121. s. 10.* Froptthese it ap¬ 
peared, that the commission had issued on the petitiojt* of 
“ Messrs. Srcaine and Co. assignees of James Millar , a 
bankrupt, 1 ’ upou*a debt amounting to 147/. due to them as 
such assignees. On the part of the defendant, it was ex¬ 
tended, that the plaintiff had not done enough to make oat 
his title«to sue as assiguee; for admitting that the statute 
placed the depositions taken before the Commissioners on 
the same footing as parol proof of the proceedings in bank¬ 
ruptcy, still in this case it was necessary to go a step 
higher, and prove that Millar was, in point of fact, a bank¬ 
rupt, and that the peisous who sued out the commission 
were in fact his assignees. The Lord Chief Justice, how¬ 
ever, thought that such additional evidence was unneces¬ 
sary, but reserved the point with liberty to the defendant to 
move for a new r tiial, or to enter a nonsuit. 


?*»». 

Thursday, 
January 89. 

In an action 
by the as¬ 
signees of A. 
against whom 
a commis¬ 
sion was sued 
out upon the 
petition of the 
assignees of B. 
and no notice 
being given to 
dispute the va¬ 
lidity of the 
commission* 
Held, upon 
49 G. 3. c. 121. 
s. 10. that 
proof of the 
proceedings 
under A.’s 
commission 
was sufficient 
evidence of the 
petitioning 
creditor’s debt, 
without going 
into any evi¬ 
dence of the 
validity of B.’s 
commission. 


Marry alt now moved accordingly for a new trial. The 
statute 49 G. 3. c. 121. s. 10. .docs not dispense ’with the 
proof contended to be necessary iu .this case. All that it 
does, is to enact that jlie commission and the proceedings 
under it shall be received as evidence of the petitioning 
creditor’s debt, trading*, and act of bankruptcy, unless no¬ 
tice be given that those matters are disputed. In this case, 
no such notice was given, but stiU it was necessary to prove 
that the persons who appeared on (jie face of the proceed¬ 
ings to be the petitioning creditors, really had authority to 
act in the character they assumed. They ‘were merely 
described as the assignees' of Millar ,• Hon constat that 
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they really were so; and therefore the proceedings under 
Millar’s commission ought to have been produced in order 
to prove that they were entitled to assume the character in 
which they appeared. Prior to the statute, if the petition¬ 
ing creditor was the assignee of A., and in that character 
sued out a commission against B. as the debtor of A., it 
would have been necessary to give parol proof of all the 
stages of bankruptcy in both cases. Doe, d. Mawson v. 
Liston, (a) r JJlie statute only dispenses with the necessity 
of proving by parol # evidence the existence of a debt; but 
here there waS not such evidence as the statute requires to , 
prove the debt upon which the present commission was 
founded. It was necessary therefore to lay some ground 
for showing that Messrs. Szcaine were really the assignees 
of Millar to entitle them to sue out the commission against 
Allan. [Bat/ley, J.—You must say that if an executor 
sues out a commission of bankrupt he must produce the 
probate of his testator’s will. Best, J.—And. that an heir 
must prove the title of his ancestor.] It is clear that before 
the statute, an executor must have produced the probate, if 
he sued out a commission of bankrupt in his representative 
character. 


Abbott, C. J.—rTbe 10th section of 49 G. 3. c. 121. 
is in my opinion to be considered as a remedial enactment. 
The object of it was, to prevent the assignees from being 
compelled in every case in which they brought an action, 
to go through the laborious proof of every thing necessary 
to sustain the commission where there was really no ques¬ 
tion or dispute; and therefore it provides that the commis¬ 
sion and the proceeding^ under it, shall be evidence to be 
received of the petitioning creditor’s debt, &c. unless notice 
shall be given of an intention to dispute such matters or 
""‘‘any of them. It does not bind the defendant; because, by 
giving notice to dispute # the proceedings, the plaintiff will be 
obliged to go through thd formal proof, in order to remove 

(«) 4 Taunt. 741. 
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any doubt of their validity. I agree that if the proceedings 
when produced (taking them as evidence of the truth of 
what they allege) do not sustain the bankruptcy, the pro¬ 
ceedings will not by themselves be sufficient. There have 
been cases where, upon the reading the depositions, it has 
turned out that the act of bankruptcy is not sufficiently proved, 
and the plaintiff has been obliged to go farther and give 
better evidence; but I am not aware of any^case in which 
it has been held, (taking for truth that which is contained in 
the depositions,) that the depositions h^ve not*been deemed 
sufficient proof of the bankruptcy. Now if we are to take 
for truth that which the depositions in this case contain, 
enough will be found tct sustain the commission, because 
they contain an allegation that the debt is due to the parties 
who sued out the commission in the particular character in 
which they have sued, namely«as assignees of Millar; and 
if we were not to bold the proceedings to be sufficient 
proof of what they contain, we should be giving but a very 
imperfect and partial application of this beneficial enact¬ 
ment to this and many other cases arising under the bankrupt 
laws. The statement that this act is only to supply the place 
of parol proof of the debt is not correct; because prior to this 
statute, the creditor himself who sued out the commission 
could not have proved the debt; he must have resorted to 
other witnesses. That difficulty is now removed, and in 
ordinary cases the petitioning creditor himself may depose 
to his debt in support of the commission. Then again; 
before this statute the petitioning creditor was not a com¬ 
petent witness, in an action brought by* the assignees, to 
prove the debt due to himself, and It became necessary to 
prove it by other means. This statute however has re¬ 
moved that necessity, and has made the deposition proof in 
a case in which the parol evidence of the deponent would 
not have been admissible. Then arg we not to give this 
provision its full effect? I think we ought* and that we dre 
bound to hold that the depositions are evidence of a debt 
due to the petitioning creditor, in the character in which 
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he has sued out the commission. Suppose the case of an 
executor or administrator, who becomes the petitioning 
creditor in suing out a commission, would it be necessary 
to produce the probate or letters of administration, to show 
that he was executor or administrator ? 1 think not. In¬ 

stances of that kind have occurred within my memory. I 
do not remember any others of the like kind; but they arc 
sufficient to satisfy my mind that, in order to give effect to 
this act of parliament, which is remedial, w r e must decide 
that the proceedings under a commission of bankrupt (un¬ 
less disputed by notice) must be taken as conclusive proof 
in all cases where the ft.cts deposed to, if proved by parol 
evidence, would be sufficient to sustain tlhe commission. 


Bayley, J.—I am of the same opinion. 

• « 

l * 

Best, J. (a)—One of the greatest evils of the bankrupt 
laws, prior to this statute, was the necessity imposed upon 
assignees, in every action brought by them in matters con¬ 
cerning the bankrupt’s estate, of going through the la¬ 
borious proof of all the proceedings under the commission 
before they could arrive at the question intended to be 
tried. This statute has remedied that evil completely. 
The words of the 10th section are, “ that the proceedings 
under the commission shall be evidence” of the facts which 
they state; but if the proceedings when received are not 
sufficient in point of^ law to sustain the bankruptcy, then 
the plaintiff’s title to sue as assignees cannot be sustained. 

‘ - . X 

On another ground stated by affidavit, the Court granted 

a rule nisi for a new trial. 


(a) Uolroyd, J. was silting iu the Bail Court. 
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Aaron v . Chaundry. 

ADOLPHUS on a former day obtained a rule nisi for 
setting aside the judgment of non pros, signed by the 
defendant in this case, for irregularity, with costs. It was 
an action upon a promissory note, and the defendant, having 
pleaded non assumpsit, made up the issue, and ruled the 
plaintiff to enter it. The plaintiff entered it with a plea of 
not guilty t instead of non assumpsit; upon which the de¬ 
fendant signed his judgment of non pro*, ■ 

Campbell now showed cause, and contended that, inas¬ 
much as the plaintiff had not entered the issue which was 
actually joined in the action, there was no irregularity in 
the defendant signing judgment of non pros. He relied 
upon Wood v. Miller, (H) * 


1824 , 

Saturday, 
January 31, 
After issue 
joined ia as¬ 
sumpsit on a 
promissory 
note, plaintiff, 
being ruled to 
enter the issue, 
entered a plea 
of not guilty, 
instead of non 
assumpsit, 
whereupon 
defendant 
signed judg¬ 
ment of non , 
pros, but the 
court set it 
aside without 
costs. 


Adolphus , in support of the rule, was Stopped by the 
Court. 


Abbott, C. J.—This case is perfectly distinguishable 
from Wood v. Miller. That case only decided that the 
issue must be entered as of the term when the rule to reply 
was given and the similiter joined, and not as of the pre¬ 
ceding term, when the plea was given. The objection 
there was, that the issue was entered as of a wrong term. 
In substance, the plea of Not*Guilty, in a case like the 
present, is the same as non assumpsit; but wh^re so much 
carelessness is apparent, 9 we shall make the rule absolute 
without costs. 


Rule absolute without costs. 
(«) 3 East, 204., 
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Bishop and Another v. Macintosh and Another. 


SahunUoL. 

January 31. 

By 45 G. 3 . -A.SSUMPSIT. The declaration stated, that in consider* 

c. 56. s. 2. it is a tion that die plaintiffs had sold and delivered to the de- 
declared un- _ 

lawful to coif fendants certaiu ships’ stores, and had also effected a policy 
fromany^place * n8 ^ rance on a vessel called The Hope , on a voyage from 
in the United England to New S out If Wales , for 332/. to be received by 
imyjmrt be- plaintiffs* in New South Wales, at the termination of 
youdsea, a the voyage,*the defendants undertook (unless prevented 
ler (^persons therefrom by inevitable accident) that they would cause the 

proportion 6 of vo ^ a S e to performed, and the monei; to be paid to the 

one for every plaintiffs at New South Wales, within a re^onable time. 

the burthen Averment that the defendants did not, although not prevented 

of the ship ; therefrom by inevitable accident, cause the voyage to be per* 

shainrccleeni- formed, or the money to be»paid within a reasonable time. 

ed of such Plea, non assumpsit. At the trial before Abbott, C. J. 
burthen as is . 

set forth in the At the Middlesex sittings, after last Michaelmas term, the 

certificate of case was this:—The plaintiffs had shipped on board the 

if any ship defendants’ vessel, called The Hope, a quantity of ships’ 

jmrtiyTaden stor ® 8 to be carried to New South Wales , and had effected 

with goods, a policy of insurance on the vessel for the voyage, in pur- 
then it shall • , . , . , . , . . 

not be lawful suance of a stipulation on the part of the defendants, for 

for the master that purpose. The vessel sailed from London, and on her 

board agreater arrival at Ramsgate, she was detained by the officers of 

so^incluSng t ^ c c l* stoms » on the ground that she had a greater number 

the crew, than of passengers on boacd, proportioned to her tonnage, than 

^XST was allowed by 43 Geo. 3. c. 56. s. 2. («) It appeared 
person for ' • 

every two tons (tf) By which it is enacted, “ That it /hall nbt he lawful to convey 
of that part of from any place in the United Kingdom to any parts beyond sea, in any 
the ship re- ship, a greater number of persons, whether adults or children, including 
maining un- the crew, than ia the proportion of one person for every two tons of 
laden, \\here the buHhen of such snip or vessel: and every ship shall be deemed 
a vessel regi a- and taken to He of such tonnage or burthen as is described and set forth 
tered at 230, in the respective certificate of ftie registry of each and every such ship; 
but in fact and if any such ship or vessel shall be partly laden with gbods, wares, 
measuring 269 or merchandise, their jt shall not be lawful for the master to receive or 
tons burthen, * take 

was partly laden with goods, and carried passengers "in proportion to her measured ton¬ 
nage: held that she was to be deemed only of the tonnage described in the certificate of 
registry, and that her actual tonnage could not be taken into consideration. 
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that in the certificate of the ship’s register she was stated to 
be of the burthen of 230 tons, but in point <?f fact she mea¬ 
sured 269 tons. She was partly laden, and had 90 passen¬ 
gers on board, and a crew of 17 men, including the master. 
Her cargo was stowed in the hold, and not between decks. 
On the part of the defendants it was admitted that, if the 
vessel was to be deemed and taken as of the burthen 
stated in the register, there were more passengers on bpard 
than the law allowed, and consequently the detention of the 
vessel by the officers of the customs was justifiable; but it 
was contended that, according to the troe construction of 
the act of parliament, the vessel had 40 more passengers on 
board than she waf allowed to take, and consequently, the 
detention being unlawful, ‘the defendants were not liable in 
this action, inasmuch as they were hindered‘and prevented 
from performing the‘ voyage, by inevitable accident, within 
the meaning of the contract. The Lord Chief Justice was 
of opinion that, according to the sound construction of the 
43 G. 3. c. 56. s. 2. the certificate of the Ship’s register 
must be deemed and taken to be conclusive evidence of her 
burthen; and it being admitted that the vessel had more 
passengers on board in proportion to her burthen so evi¬ 
denced than the law allowed, the plaintiff was entitled to 
a verdict. The plaintiff had a verdict accordingly, and 
now , 

Copley , A. G. moved for a new trial, and contended 

that, although the tonnage mentioned an the register was 

230; yet inasmuch as-the vessel actually measured 2 GO 

tons, the number of passqpgers was not disproportioned to 

the tounage, and consequently she was not liable to seimjre* 

• 

take on board a greater number of persons,! including the crew, than in 
the proportion of one person for every two tons of that part of such 
ship or vessel remaining unladen; and such goods, ware#, and paer- 
chandise, shall at the sight and under the direction of the, collector or , 
comptroller, or other officer of the customs, %t the port or place where 
such goods, wares, and merchandize; shall be tal&h on'‘’hoard, he 
bestowed and disposed of in such manner as to leave good and sufficient 
and wholesome accommodation for the proportion of persons thereby 
allowed in such case to be receivecjbsn board.” 


m 

1024. 

Bishop 

9.' 

Macintosh 
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1824. 

Bishop 

». 

Maciktosh. 


It may be true that with respect to a vessel not carrying a 
cargo, the tonnage is to be deemed and taken to he that 
mentioned in the certificate of the ship’s register; but still, 
if the vessel is only in part laden with goods, then the actual 
tonnage may be taken into consideration; and therefore the 
vessel hating been .improperly detained, the defendants 
come within the exception contained Ih the contract be¬ 
tween the parties. » ... ' k ' 


* ** '■<- 

Abbott, C. X. —% T e are all of opinion that this case is 
too plain fdr argiipicnt. The words of the Act admit of no 
doubt, that w hether a vessel be partly laden or not with 
goods, she shall be deemed and taken to Be of such burthen 
as is described and set forth in the certificate of her regis¬ 
ter. .Here the vessel was described in the certificate of the 
register as beftig of the burthen of $3© tons only, and we 
think that her actual admeasurement cannot be taken into 
consideration in Calculating the number of passengers taken 

on board* ; , ’ 

' , * Rule refused. («) 

y - -v ’ 

(aJ Tlre statute; $bovcmeiuioncd has been since altered by an act of 
tbfe present sessirtn bf parliament. 


%tommy $. V" f ‘ COLLINS V. GOOPGEB. 

Where the de- Ptjjr,' on afofraer day,.had obtained a.rule calling on 
affidavit'to 00 plaintiff tobhow Cause wHy the bail bond given by the 
hold to bail, defendant should not be delivered up to be cancelled, anil" 
selfas^ 1)^ -common bjail;filed; for ari objection to the affidavit to hold 
Cl ^ > h lCe, Road ' to plaintiff was describedin the affidavit to hold 

MukUetex, * kp tif * e Dorset*Place, Clapham Road, Middlesex 

residence 'Has w kereaa tfie'trufe description of his residence was “ Dorset 
Dorset*Pluce, Place:‘Cl 


- -- Road, Surrey.” He referred to. the rule 

J&rasjhthe ^^pf \5.Car.\. which requires that every affida- 

Court ordered “vit* to VoId toJ$il shall .state the true place of abode, and 
the bail-bond ; .... , .. 

to be can- me true addition of theperson making it. 

celled, and ^ 

common appearance entered. 
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Andrews urged for cause against the rule, that, as the 1824. 
defendant had not been at all misled by the mistake, the coluks 
objection ought not to prevail. v. 

J GuODGfcB, 

« 


Abbott, C. J. The rule of Court expressly requires, 
that the true place of abode of the deponent shall be set 
forth in the affidavit; and unless we adhere to a rule so ex¬ 
pressed, we should open a doof to th# greatest laxity and 
carelessness. The rule must be made absolute. * 


’ Rule* absolute, (a) 

(a) Vide Tidd, 194.; 1 jrchbold's Pr ftl. citing J East, 18; 3 East, 
151; 1 M and S. 103; 11 East^5‘^8; 3 M. apd S. 165; 3 R. andP. 
550; and 4 Taunt. 154. 


Doi. d. Rev. James II arris, Cleik, v. G rouge*Masters. 


Tuesday, 
February 3. 


Ejectment for a ceitain chapel, called Spring Gar- In ejectment 

den Chapel , situate in Spring Gardens , in the parish of St. future of a 

Mat tin m the Fields, in the county of Middlesex • The lease f° r n ° n " 

* , ^ * payment of 

lessor of the plaintiff went for a forfcituie, by reason of a tent, where 

bieach of covenant contained in a lease of the demised pre- the P r I ov ' so r 

rinses, for non-payment of rent. Plea, not guilty. At. the the lent was 

tnal before Abbott, C, J. at the Middlesex sittings after last twenty-one* 

Trinity Term, a verdict was fouud /or th? plaintiff, subject da y s » tI,e les_ 

to the opinion of the Court on the following* case .—By a enter/^al - 6 

certain indenture of lease, Rearing date 7tb* March, 1821, or°legaI 

and made between the lesspr of .the plaintiff, James Harris , demand shall ’ 

of the one part, and the defendant George Masters, of the bayment^° r 

, ’ * thereof ” aeld, 

that ejectment for non-payment of the rent within the time stipulated might Lj main¬ 
tained against the leasee, without detnandifig^tlie rent, or actually re-enteung the 
premises. 

Although this case might not be strictly within thewStat, 4 G.2. c 2P> sec SOI., yet 
the Court refused to relieve the tenant by staying proceedings, upon bunging the lent 
in arreai, and the costs of the ejectment, into Court after trial. 
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other part, the lessor of the plaintiff demised, unto the said 
defendant the said chapel, called Spring Garden Chapel, 
for the term of seven years, [wanting fourteen days,] from the 
25th March , then instant, at the yearly rent of250/. payable 
half yearly, on the 29 th September , and the 25th March , 
without deduction, except as thereinafter mentioned; the 
first half-yearly payment to be made on the 2Qth September, 
then'next ensuing; and the said defendant did, amongst 
other things, covenant with the said J. li. that he would 
pay the reserved rent on the days and times appointed by 
the lease for inpayment thereof. In the lease, was die 
following piro so: Provided always, and it is hereby de¬ 
clared and agreed by and between the said parties hereto, 
and these presents are upon this express condition, never- 
theless that in case the said rent shall be behind or unpaid 
for the space of twenty-one days next after the respective 
days whereon the same respectively are hereinbefore ap¬ 
pointed to be paid, as aforesaid, although and notwith¬ 
standing no formal or legal demand shall be made for pay¬ 
ment thereof; that then, and in such case, it shall and may 
be lawful for the said James Harris into and upon the said 
demised premises, or any part thereof, in the name of the 
whole wholly to re-enter, &c.” Ou the 25th March , 1822, the 
second half year’s rent became due, which not having been 
paid, or offered to be paid, Mr. Harris brought this eject¬ 
ment, laying the demise therein on the 20th April last. 
No demand was made, on the part of Mr. Harris, of the 
rent, nor was any formal* re-entry made for breach of the 
covenant, and tbpre was sufficient distress on the premises 
to countervail the arrears of rent. The question for the 
opinion of the Court js, whether the lessor of the plaintiff 
is entitled to* recover ? If he is, the verdict to stand; if not, 
a nonsuit to be entered, (a) 

i 

(a) This case was argued at the Sittings after last Michaelmas Term, 
but was not reported in its proper place, in consequence of the motion 
made in the cause in this Term, as after mentioned. 
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Jbraham fot the lessor,.of the, plaintiff. The question ia 1844. 
this case is, whether there should have been a formal de- '** si *m * *‘ 
mand of rent, before, the defendant can be evicted for a for- 
feiture. According to the construction of the proviso in 
the lease, it is quite clear, that no such demand was neces¬ 
sary. At common law, and by the statute 4 Geo. 2. c. 28. 
a demand of rent would be necessary before the tenant 
could be ejected; but this case, is to be determined by the 
terms of the special provision in the lease, which is the 
contract between the parties. It is expressly stipulated, 
that if the rent shall remain unpaid for the apace 2>f twenty?- 
one days after the day appointed for payment, the landlord 
shall be at liberty to* re-enter, although no formal demand 
shall have been, made thereof. This was an arrangement, 
made with the mutual consent of the parties; in order to. 
dispense with the for&alities required by law. It was per¬ 
fectly competent for them enter i nto such a bargain, and 
whatever may be, the strictness of law in cases where no, 
such agreement is entered into, yet the parties must be. 
bound by their covenant. In Dormer’s case («)< it is said, 
that, “ by special consent of the parties, re-entry may be 
for default of payment of rent, without.demand of it.” The 
same principle was recognized by Lord Mansfield and the 
whole Court in Goodright v. Cator ( b ), where it is said, 
that, if by the Iftpressterms of the lease a demand is dis¬ 
pensed with, no demand whatever is, necessary. By the 
express terms of the lease here, no demand was necessary; 
and the plaintiff having broken thp covenant by.noh-pay- 
mentof rent for the space of twenty-hue days after it was 
due, a forfeiture has been incurred, and the lessor of the 
plaintiff is entitled to judgment. 

Curwood, contrd. The proviso in this lease did not dis¬ 
pense with the necessity, first of demanding the rent; and 
second, °C tnaking an actual entry bqfore the defendant 
could be ejected. It is true that the'terms of the proviso* 

(a) 5 Rep. 40. (£) 2 Doug. 477. 
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appear to be very express and positive; but it is a rule that 
covenants which are to work a forfeiture must be construed 
strictly. It is found by the case that there was no demand 
of the rent, nor any formal re-entry for breach of the cove- 
naftt, and that there was sufficient distress on the premises 
to satisfy the arrears of rent. , t The latter circumstance 
affords a strong reason why this proviso should be construed 
with ^strictness, as against the landlord. To hold, that no 
demand whatever of the rent was requisite in this case, 
would be contrary to the spirit both of the common aud 
statute law' upon *such subjects. Undoubtedly at common 
law, great niceties wpre required to be observed in making 
a demand of rent (a), but it was only to relieve the landlord 
from those strict niceties, that the proviso ki question was 

introduced into the lease, and not to dispense with all de~ 

* ^ 

mand whatever. Consistently, therefore, with this proviso, 
some demand of rent was iffecessary, and in favour of a te¬ 
nant, the Court will give a liberal interpretation to the 
covenant. Then, upon the same principle, an actual entry 
was necessary, before a forfeiture could be incurred. 
Merely bringing an ejectment was not sufficient; for sup¬ 
posing the Court should be of opinion that a demand of 
rent was dispensed with, then, upon the strict construction 
of the proviso, the only right given to the lessor was to 
re-enter for non-payment of the rent. On these grounds 
the defendant is entitled to judgment. - 

tAljraham , in reply, was stopped. 

Per Ct?RiAM. t We think both points are against the 
defendant. As to the 'demandof i%nt, the cases which have 
been cited show that g it was competent to the parties to 
enter into tlfe covenant in question. By the terms of that 
covenant' the defendant has expressly agreed I© dispense 
with all the formalities which the law would have imposed 
upon the plaintiff, in demanding the rent before a forfeiture 

(a) See Station v. Cushe, Yelv. 36 ; and Doe v. Brydges, ante 
vol. iL 59. , ’ 
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could be incurred. Then as to the other point, it has been 
repeatedly decided that an actual entry is not requisite in a 
case of this description. In Goodright v. Cator (a) Lord 
Mansfield says, “ we have Ioolced very'particularly into the 
cases for two hundred years back, and we find a great deal 
of contrariety on the question, whether an actual entry is 
necessary, in order to maintain an ejectment, on a clause *of 
re-entry for non-payment of reifl; byt in the most distant 
period the better opinion has been that it is not. This was 
Lord If ale’s opinion, and is mentioned as such^and as that 
of L. C. J. Scroggs by Lord Holt in tfie case of Little v. 
Heaton. ( b ) But we look upon it «s haying been fully 
settled in 1703 by"the opinion of all the Judges upon de¬ 
liberation, and considefation' of all the Cases, that actual 
entry is only necessary to avoid a fine, and so the practice 
has been ever since. The reason of the thing is agreeable 
to the practice, for it is absurcf to entangle men’s rights in 
nets of form without meaning; and an ejectment being a 
mere creature of the Court, framed for the purpose of 
bringing the right to an examination, an actual entry can be 
of no service;” In that case also it was objected that there 
was no demand of rent, and the same learned Judge says, 
u There seemed to be some weight in that point, upon die 
reason of the thing; and on looking into the cased* it ap¬ 
pears to have a foundation in authority. But here, by 
the express terms of the lease, the demand is dispensed 
with. „ The act 4 Geo. 2. is very perplexed; but the mean¬ 
ing certainly only is, that where there is ao stipulation in 
the lease for entry without demand, you may, notwithstand¬ 
ing, enter without demand, provided six months rent is in 
arrear, and. there is not sufficient distress; otherwise in such 
cases you |pust make a demand.” This is an Authority in 
favour of the plaintiff on both points, and therefore the 

postea must be delivered to the plaintiff. 

£ • 

Postea to* the plaintiff. 

(a) Doug. 485. 

[b) 2 Lord Raym; 7j»l. 1 Salk. 259. S. C. Holt, 264. 

VOL. IV. E ' 
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Curwood on a former day in this term obtained a rule 
nisi for staying all proceedings in the ejectment upon the 
defendants bringing into Court the arrears of rent claimed, 
and 100/. to answer the costs, in order that it might be re¬ 
ferred to the Master to compute what was due for rent 
and costs, and that such sum should be paid to the lessor 

of the plaintiff. 

% 

Abraham, now showed cause. After trial this application 
comes too late. By 4 Geo. 2. c. 28. it can only be made 
before trial.' The 4th section enacts, “ That if the tenant do 
or shall at any time before the trial in such ejectment pay 
or tender to the landlord all the rent and arrears together 
with the costs, then in such case all further proceedings 
on the said ejectment shall cease and be discontinued." 
Before the passing of that statute the Court may have been 
in the habit of allowing a tenant *to come in on the terms 
now proposed, but since then the practice has been other¬ 
wise. , In R»e d. West v. Davis ( a ) a similar application 
was made after trial, and there Lord Eileuborough, C. J. 
said, “ It may perhaps be true, that before the statute a 
practice obtained in this Court of relieving the tenant up to 
the extent contended for, but it appears by the words of the 
act that the legislature only meant to legalize that practice 
to a certain extent, namely, upon the application of the 
tenant before trial. If therefore we were now to extend the 
same relief to him after trial, we should be exercising the 
function of legislation instead of judicial construction, and 
should depart from the line which the statute has drawn." 

i 

This is an express authority in pojnt, and therefore this rule 

must be discharged With costs. 

« 

Curwood in support of the rule. This is not a proceed- 
ing under the statute 2 Geo. 2. c. 28. but is an application 
to the discretion of the Court, for an indulgence frequently 
granted before* that statute passed. ( b ) One of the strong 

(a) 7 East, 366. 

(b) Salk. 59 1. 8 Mod. 345. 10 Mod. 383. and 2 Stra. 900. 
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arguments urged against the defendant when the special 
case was before the Court was, that the question, whether the 
plaintiff ought to have demanded the rent or made an ac¬ 
tual entry was not to be decided by the common law, or by 
the 4th Geo . 4. c. £8, but by the special provisions in the 
lease, and therefore it cannot now be said that this is a case 
within the statute. That statute seems to contemplate 
such cases only as those in which the ordinary rules in the 
action of ejectment would be applicable, and not a case 
like the present. The 4th section, upon which the decision 
in Roe v. Davis was founded, has the Word ** such,” (such 
ejectment) i. e. referring to the casqp enumerated in the se¬ 
cond section, nonfi of which are cases of this description. 
It is true that the second section is in the disjunctive, and 
begins by stating first, that in all cases between landlord 
and tenant when half a year’s rent shall be in airrear, and 
the landlord has a right of re-dhtry for non-payment thereof, 
he may bring ejectment, Sec. or, in case the same cannot be 
legally served, &c. or, in case such ejectment shall not be 
for the recovery of any messuage. See. and in case of judg¬ 
ment against the casual ejector or nonsuit for not confess¬ 
ing lease, entry and ouster, it shall appear by affidavit or be 
proved upon the trial in case the defendant appears, that 
half a year’s rent was due, before the declaration served, 
and that no sufficient distress was to be found on the pre¬ 
mises, and that the lessor had power to re-enter; then and 
in every such case the lessor in ejectment shall recover 
judgment and execution, &c.; but it it perfectly clear from 

this enumeration of the cases tb which this section refers, 

• • 

that this is not one of those cases. It cannot be said there¬ 
fore that Roe v. Davis is an authority for refusing this 
application in all cases qfter trial; and if k be so con¬ 
sidered, it seems to have been decided without due regard 
to the words of the statute. Thi$ is to be decided as if the 
statute had not passed, and it seems«but reasonable that the 
defendant should have that indulgence extended to him 
which the Court in former times was in the habit of grant¬ 
ing to defendants in ejectment. * 

£ 2 , 


M 

1824. 

Dps 

v. 

Mastbxs. 
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Abbott, 6. J. (a) —My learned brothers and myself 
agree in thinking that Doe v. Davis is a decision in point, 
and we are perfectly satisfied that if the ancient practice of 
the Court in letting in defendants in the manner now con¬ 
tended for, had been more extensive than it is stated to have 
been, still it ought not to be allowed to let in a particular 
case which happened not to be within the very terms of 
the statute. We consider the line drawn by the statute as 
the line beyond which this species of application ought not 
to be extended, even in cases not precisely within its terms. 
That is a very reafDftablc construction, and it is of great 
importance that the statute should be so construed, because 
we cannot conceive any thing more uiYjust, than that a 
tenant should be allowed to put hi# landlord to the trouble, 
delay, and expense of proving a case of forfeiture, and then 
turn round upon him after he is entitled* to execution, and 
say, u Xour ejectment shall nbt avail yon; I’ll pay you your 
rent and your costs, and I shall remain in possession of the 
premises and kdep the lease.” We certainly shall not sanc¬ 
tion that doctrine, but put the same construction upon the 
statute in this particular case, as it received in Roe v. 
Davis. 

Rule discharged with costs. 


(a) Holroyd , J. was gone to chambers. 


Tuesday, 
February 3. 

A. being sole 
owner of a 
Britjsh-built 
ship, signed 
ana delivered 


Kain v. Old and Others, Executors of Dodds. 

Assumpsit. The declaration stated that in the life¬ 
time of William Dodds , in consideration that the now 
plaintiff Kain would buy from Dodds a certain vessel, to 


to B. a written instrument describing the vessel, among other enumerated particulars, 
as bfing hopper-bolted, &c. but' not reciting the certificate of her register. At the bot¬ 
tom of th^instrument was written the following memorandum :—“ Sold the within- 
mentioned ship to B.” The vendor afterwards received the purchase-money and exe¬ 
cuted a bill of sale to the vendee in the w>ual form, hut the vessel was not therein 
described as copper-bolted. B. then«eesold the vessel to C. upon the like terms as he 
had bought her, and executed to him a similar conveyance. It turned out that the ves¬ 
sel was not copper-bolted, and C. brought case against B. and recovered damages for 

the 
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wit, the Snow Fortitude, at the price of 1650/. to be there¬ 
fore paid by plaintiff to Dodds, he {Dodds) undertook and 
faithfully promised plaintiff that the said vessel was then cop¬ 
per-bolted. Averment, first, that plaintiff, confiding in the 
promise of Dodds , bought the said vessel of him, and 

1 . , »4 

paid to him the price. thereof; and that plaintiff, further 
confiding as aforesaid, afterwards, and after the death of 
Dodds, sold the said vessel to oae James Shepherd, and 
upon such sale, warranted the vessel to be copper-bolted; 
that at the time of making the promise jf Dodds, and at the 
time of the sale, the said vessel was hot copper-bolted, by 
means whereof tluj said vessel had become and was of little 
value to plaintiff; and by Reason thereof Shepherd brought an 
action against him for a breach of warranty, and plaintiff 
paid 1000/. in satisfaction of the damages and costs reco¬ 
vered against him by Shepherd 4 and in payment of his own 
costs in defending that action, to the damage of plaifitiff of 
2,000/. Plea, non assumpsit, and issue thereon. At the 
trial before Abbott, C. J. at the London Adjourned Sit¬ 
tings after Trinity Term, 1822, the plaintiff had a verdict, 
damages 7S3l. 5s. 6d. subject to the opiniou of the Court 
upon the following case:—Oil the 25th October , 1816, 
the testator, being sole owner of a ship called The Forti¬ 
tude, signed and delivered to the said G. J. Kain an instru¬ 
ment of which the following is a copy:—“ for sale or 
charter, one boom-main-sail, one lower-steering-sail, one 
middle-stay-sail, and one top-gallant-|tay-sail, The Snow 
Fortitude, A. 1. British built, copper-bolted, and new cop¬ 
pered in 1813, admeasures per register £77 totis; is well 
calculated for any trade where a vessel of her dimensions 
is wanted; lying in the Surrey Canal. Inventory (here 
followed an inventory of stores, furniture, &c.) Sold 
the within-mentioned ship to ^lessrs. Kain and Son 


&& 

1824 . 

Kai* 
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Old. 


the breach of the warranty in that respect; and B.»rpw brought assiynpsit against A /» 
executors upon the same warranty, averring as damage the verdict recovered against him 
by C.; Held that the action was not maintainable, inasmuch as the instrument con¬ 
taining the warranty, was void by the 34 G. 3. c. G8. s. 14. for not reciting the certifi¬ 
cate of the ship’s register. * 
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meaning G. J. Rain). W. Dodds.” On die 28th October, 
1816, the testator received the said 1650/. and duly ex¬ 
ecuted a bill of sale of the said ship to the said G. J. Rain , 
which bill of sale accompanied the case, and contained the 
usual covenants, but it did not describe the 6hip as copper- 
bolted. On the 14th September, 1818, Rain, having ex¬ 
pended a considerable sum of money upon the Fortitude, 
agreed to sell her to J. Shepherd, according to printed par¬ 
ticulars substantially the same as those already set out. At 
the foot of those particulars Rain wrote, “ I agree to sell 
Mr. Shepherd the Fortitude, with all her stores, as per in¬ 
ventory, for the sum of*2,300/. G.J.Kpin.” The Forti¬ 
tude was conveyed by Rain to Shepherd by bill of sale, in 
the same form as that by which she ^ had been conveyed by 
the testator to Rain. In Hilary Term, 1821, Shepherd 
commenced an action agains^ Rain, in the Court'of King’s 
Bench, in respect of the said last-mentioned sale. A copy 
of the declaratipn accompanied the case, from which it ap¬ 
peared that it was upon a warranty that the vessel W'as 
copper-bolted, with a count for a deceitful representation 
that she was copper-bolted. Upon the trial of that action* 
the jury found a verdict for Shepherd, damages 500/. which, 
together with 142/. 10s. taxed costs, were paid by Rain to 
Shepherd before the commencement of this action. Rain's 
own costs in that action amounted to 140/. 15s. 6d. and 
make, together with the two former sums, the aggregate 
sum of 783/. 5s. ()d.* Rain gave no notice of the action of 
Shepherd v. Rain to Dodds or his executors. At the time 
of the sale *of the‘ship by Dodds to Rain, the ship was 
not copper-bolted. The questions for the opinion of the 
Court are, Whether Rain is entitled to recover in this 
action, and to what amount. If the Court shall be of 
opinion that the action is ^maintainable, and that Rain is en¬ 
titled to recover as wel] the damages recovered against him 
inlhe action of* Shephefd v. Rain, as also the taxed costs 
paid by him, and his own costs in the said action, then the 
verdict is to stand for 7S3/. 5s. 6d. If the Court shall be 



HILARY TERM, FOURTH AND FIFTH GEO. IY. 

of opinion that he is entitled to recover the said two sums 
of 500/. and 142/. 10s. or is only entitled to recover in this 
action the damages found by the jury in the action of 
Shepherd v. Kain, then the verdict is to be reduced accord¬ 
ingly. But if the Court shall be of opinion that Kain 
is not entitled to recover any thing, then a nonsuit to be 
entered. 


1834 . 

Kaiy 

9. 

QU>. 


Manning, for the plaintiff. The objection raised on the 
part of the defendants to the maintenance of this action, is 
founded chiefly upon two cases. Th% first is Biddell v. 
Leeder, (a) which, though mainly celled on, is essentially 
distinguishable from the present case. The question there 
turned upon the construction of the Register Act, (6) and 
was decided upon the §round that the instrument contained 
words of* present sale; for it is said there by Bayley, J. 
u If it be necessary, in order to bring an agreement within 
the operation of this statute, that it should convey a present 
interest, this agreement certainly possesses that character.” 
And by llolroyd, J. “ This instrument plainly shews 
that it is an agreement for an immediate and actual sale.” 
But the instrument in this case contains no words express¬ 
ive of any intent to make an immediate transfer of the vessel, 
and the court will not infer it, because they will rather pre¬ 
sume that the parties meant to act in conformity to the law. 
Biddell v. Leeder , therefore, does not govern this case. 
The other case, Pickering v. Domon, (c) certainly comes 
nearer the present in its circumstances; but the present 
objection, that such an instrument as this will pot support 
an action, was never suggested there either by the bench 
or at the bar; the point decided there was, that where a re¬ 
presentation is made before the sale with opportunity for 
the vendee to ascertain its truth, and the contract of sale is 
afterwards reduced into writing, 1t>ut does not contain the 
representation, an action of deceit will not lie on the ground 
that the article sold does not answer the representation, 

(o) Ante, vol. ii. 499. (1) 34 G. 3. c. 68. s. 14^ (e) 4 Taunt. 779. 
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whether the vendor knew of the defect or not. This objec¬ 
tion was not raised by the present plaintiff in the action 
brought against him by Shepherd, the second vendee; and 
it would be extremely hard that it should prevail against 
him now. This instrument may not perhaps be binding, 
as an agreement, within the meaning of the Register Act; 
but it is a written representation by the vendor, followed up 
by a fransfer of the vessel. [Best, J. If it is merely a 
representation, how can it be said to be a warranty binding 
upon the executors of the vendor?] The transfer was 
made in consequenCe of the representation, and therefore a 
warranty of the truth of the representation may be implied. 
It has been repeatedly held that a parol'stipulation may be 
engrafted upon a written contract. Meyer V. Everth , (a) 
only decided that where the contract itself is in writing* 
parol evidence of a representation dehors tho contract 

* . t 

cannot be admitted. This Instrument may be void as a 
transfer, or as an agreement for a transfer, because it does not 
recite the certificate of registry; and yet it may be valid and 
binding as a representation. If it is void in toto, Kerrison 
v. Cole ( b ) must be reversed, because it was there held that 
the Register Acts applied only to so much of the instru- 
ment as related to the conveyance of the property in ships. 
A custom would clearly be evidence to raise the presump¬ 
tion of the warranty; and it can make no difference whether 
such a presumption is raised by a custom, or by a commu¬ 
nication between the parties. In Wiggleszmrth v. Dalli- 
$on,(c) it was held, that although a lease had been executed, 
a collateral* agreement between landlord and tenant might 
be proved by the custom of the country, without produejpg 
evidence of an express stipulation; and upon the same 
principle the*representation of the vendor here is good evi¬ 
dence of a warranty by him that the ship was copper- 
bolted. The bill of sale* here was not the agreement be¬ 
tween the parties; it‘operated merely in execution of a 
prior agreement; it was the completion of an agreement, 

(«) 4 Camp. ( b) 8 East, 231. (r) Doug. 201. 
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not an agreement itself, and would not have required a t8$4. 

stamp. Hodges v. Drakeford (a). The words were those '*'* * *& 

of one of the parties only; the covenants were only such as 
the law would have implied if they had not been expressed; 0 m>. 

and therefore, under such circumstances, the plaintiff is en¬ 
titled to call in aid other evidence of the agreement really 
made between himself and the testator. Jeffery v. Walton ( b ) 

■If a 

and Baker v. Paine (c). The conduction of the statute 
now contended for, will not at all interfere with the inten¬ 
tion or the policy of the legislature, which was # merely that 
all the equitable as well as legal owners *of vessels, should 
be ascertained and made known, and the court will not 
unnecessarily extend its operation, so as to annul bon& fide 
contracts entefcd into between man and man. 

Campbell, for the defendants. JThe action is in assump- 
• * ^ 

sit, and therefore it was incumbent on the plaintiff to prove 
the promise and the consideration for it, precisely as stated 
in the declaration. But the agreement which contained 
the promise, and on which the proof of the promise was 
founded, is void under the statute 34 G. 3. c. 68. s. 14. for 
not reciting the certificate of registry; and in that point of 
view it is quite immaterial whether it is considered as an 
actual transfer, or only as an agreement for the transfer of 
the vessel. Brezoster v. Clarke (<7), Biddell v. Leeder , (e). 

It is impossible to distinguish the latter of those cases from 
the present. The agreement here is not a contract, and 
cannot be used as such; nor can *it be used as a represen¬ 
tation in evidence of a contract, because iys it is void to all 
intents and purposes by rtie provisioq of the act of parlia¬ 
ment, it cannot be legal evidence of t a contract, or for any 
purpose connected with the support of an action at law. 

It is argued that it is a representation between the parties, 
amounting to a warranty; but even if it were, it could not 

- (rf) 2 Meriv. 75. 

(e) Ante, voi. ii. 499. 


(a) 1 N. E. 270. 
(A) 1 Stark. 267. 
(r) 1 Vesey, 456. 
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be binding, because it is not introduced into the subsequent 
agreement If indeed the whole contract had been by 
parol, this representation might perhaps have been taken as 
a part of the contract; but here the contract is in writing, 
and therefore no verbal communication or promise can be 
engrafted upon it. For this the Countess of Rutland’$ 
case (a), Meyer v. Eterth (6), Gardiner v. Gray(c), Hope 
v, Jtkms(d ), Lano v, Neale (e), Powell v. Edmunds ( f), 
and Pickering v. Dawson (g), are authorities. Such a re¬ 
presentation might, in some instances, operate so as to inva¬ 
lidate the contract^ but it never can be made a part of it. 
The cases cited on die other side, are all distinguishable 
from the present; some of them turned upon a particular 
custom or usage; but even that' was not admitted to con¬ 
tradict a writteu contract. Others were cases of a bond # 
fide mistake in the written contract, and therefore they 

'ft 

cannot apply to this case; and one was the case of a mere 
assignment indorsed on a lease. Perhaps, if the repre¬ 
sentation was* false, the plaintiff might have been entitled to 
a remedy for the deceit; but though then it might be evi¬ 
dence to support an action ex delicto, it certainly cannot be 
made a part of the contract so as to support an action ex 
contractu, more especially against these defendants, who are 
the representatives of the vendor, and no parties themselves 
to the transaction. 


Manning, in reply. In Pickering v. Dow son, the re¬ 
presentation was omitted* not in the bill of sale, as it was 
here, but, in thc t previous agreement. The doctrine laid 
down in the Counters of Rutland?$ case, and the other 
cases cited to the same point, goes only to the exclusion of 
parol evidence; but here the representation was in writ¬ 
ing, the objection, therefore, does not apply. In Stuart 
v. Wilkins (h), which was an action for the price of an un- 

# (a) 5 Co. 26! * ’ (e) 2 Stark. 105. 

(6) 4 Camp. 22. (/) 12 East, 6. 

(c) Id. 144. fa) 4 Taunt. 779. 

(<f) 1 Price, 148. (/<) Doug. 17. 
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sound horse, the declaration was in assumpsit, but the evi¬ 
dence given being of an express warranty, it was doubted 
whether such a form of action was good. It was held by 
the Court that it was; and it was said by Lord Kenyon to 
be the joint opinion of Jshurst and Buller , Js. u That 
this sort of declaration, where a warranty is to be proved, 
has been practised for twenty years, and that it is made use 

of with a view to let in both proofs, if necessary/’ 

• _ 

The case was argued first at the sittings after«last Hilary 
Term, and afterwards before the full Court in last Trinity 
Term. The Court Jook time to consider of their judgment, 
which was now delivered by 

Abbott, C. J.—This was an action of assumpsit to 
recover damages for the. breach of an alleged contract. 
The declaration stated that in consideration that the plain* 
tiff would purchase of the defendant’s testator, a certain 
ship at a certain price, the testator undertook and promised 
that the ship was copper-bolted ; that the plaintiffs, relying 
on that undertaking and promise, did purchase the ship and 
pay the price; that the plaintiff afterwards sold the ship to 
one Shepherd , with a warranty that she was copper-bolted; 
that the ship was not copper-bolted; and that Shepherd 
brought an action against the plaintiff upon his warranty, 
and recovered damages and costs against him. It appeared 
at the trial before me, that the defendant’s testator, being 
sole owner of the ship, signed and delivered to the plaintiff 
an instrument in which the ship was described £s copper- 
bolted, and which contained an inventory of stores, and at 
the end of which was written, u Sold»the within-mentioned 
ship to Messrs. Kain and Son. W. Dodds It also ap¬ 
peared that the testator received the; sum of 1650/. from the 
plaintiff, and executed a bill of sale of the ship to him. 
That bill of sale was in die propel* and Customary form; 
containing a recital of the certificate of registry, but not de¬ 
scribing the ship as copper-bolted. Further it appeared 
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that the plaintiff resold the ship to Shepherd, by means of 
printed particulars, similar to those already described, and 
executed a bill of sale to him, similar to that which the 
testator had previously executed to him ; and that Shepherd 
brought an action against the plaintiff upon his warranty 
that the ship was copper-bolted, in which he obtained a 
verdict. Upon these facts the question was, whether the 
plaintiff had proved a«promise by the testator as laid in the 
declaration;" and we are all of opinion that he has not. 
The first instrument, describing the ship as copper-bolted, 
containing an inventory of her stores, and concluding with 
the words, “ Sold the within-mentioned ship to Messrs. 
Kain and Son, W. Dodds,” cannot in our judgment be 
considered as a valid instrument of contract. Either as a 
conveyance, or as an agreement for the conveyance, of the 
ship, it is equally invalid by the.Register ActsJ because it 
does not contain a recital of the certificate of registry. 
For this the recent case of Biddcll v. Leeder ( a ), is an 
authority expressly in point. It is imperfect as an instru¬ 
ment of contract, because it does not express the price. 
That omission is fatal, and is not supplied by any of the 
facts of the case, for it no where appears that any price 
was agreed upon between the parties before or at the time 
of the delivery of the paper by the testator to the plaintiff: 
and although the bill of sale does mention 1650/. as the 
amount of the consideration for the sale, it does not men¬ 
tion any previous^ agreement or contract for that sum. 
We do not, however, ground our judgment upon this point, 
because the Register Act is quite decisive to show that the 
paper is void to all intents and purposes, for not reciting 
'the certificate of the .ship’s registry. The contract, then, 
rests exclusively upon the bill of sale, and in that the ship 
is not described as copper-bolted, although covenants for a 
good title, and for further assurance, are contained in it. 
The description of the ship in the paper as copper-bolted, 
must be taken to be merely a representation; it cannot, 

(a) Ante, vol. ii. 499. 
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be treated as forming a part of the contract between 
the parties, because the contract il in writing, and a ver¬ 
bal representation cannot be engrafted upon it. In some 
instances, where the whole of the agreement is made 
by parol, every communication between the parties may be 
taken as part of the contract; but even this rule is open to 
exceptions, because the language adopted at the conclusion 
of a bargain may frequently subvert and annihilate* the 
terms with which it began. But, wherever the* contract is 
reduced into writing, nothing that is not found expressed in 
it can be considered as forming part of it. Matters existing 
before the contract was complete, o» matters dehors the 
contract, may, undef some circumstances, be admissible as 
evidence in its support, am? to show the inducement for it; 
but the vendee is never at liberty to give such matters in 
evidence, except when he can prove that the vendor has been 
guilty of a fraud, in concealing a defect with which he himself 
was acquainted, and w hich ought in justice to have been 
communicated to the other party. These are riot new prin¬ 
ciples ; they are all fully and clearly laid down in the judgment 
of the late Lord Chief Justice Gibbs in the case of Pick¬ 
ering v. Dowsov («). That case seems to us to be quite de¬ 
cisive of the present, because the plaintiff here lias neither 
alleged in his declaration, nor proved by his witnesses, any 
fraud on the part of the testator, but has selected as his 
cause of action, a specific contract, which he has been 
unable to substantiate. We are therefore of opinion, that 
the defendants are entitled to judgment. * 


m 

ltitfMs. 

Kain 

v. 

Old. 


Postea to the deferidahts. 
(«) 4 Taunt. 779. . 
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February S. 


Mary Thresher v. tlie Company of Proprietors of the 
East London Water Works. 


Lime-kilns, 
though erect¬ 
ed for the pur¬ 
poses of trade, 
during the 
continuance 
of a lease by 
indenture, 
containing a 
general cove¬ 
nant to repair, 
cannot be re¬ 
moved by the 
tenant without 
a breach of 
such covenant. 


This was an action of covenant upon a lease, by plaintiff, 
as assignee of the reversion, against the defendants, as as- 
signees of the term therein named. Breach, assigned in 
the usual f<$m, on the covenant to Upair. Plea, perform¬ 
ance of thp covenant, and issue thereon. At the trial be¬ 
fore Abbott, C.J. at the London adjourned sittings after 
last Trinity Term, thfe plaintiff had a verdict, damages 500/. 
subject to the opinion of the court upon a case to the effect 
following: The indenture of lease upon which the plaintiff 
sued was made 29th October , 1791 , by Thomas Thresher , her 
ancestor, to certain persons therein named, and recited a 
previous lease made December 2d, 1756, between the parties 

under whom the plaintiff and the defendants now claimed, 

< 

which was not to expire till 1795, and which remained in force 
when the lease in question was made. On 19 th September, 
1783, the lessees of the lease of 1756 granted an under¬ 


lease of part of the premises for thirty-one years to one 
Joseph Matthews , which was not to expire till 1814, an in¬ 
terval of nineteen years after *he expiration of the lease of 
1756. The consideration for the under-lease of 1783 was 


a prior under-lease which had vested in Joseph Matthews , 
and it contained a covenant to repair, and to leave the pre¬ 
mises in repair at the end of the term, “ with all such 
erections* and buildings as then were or should or might 
ht'any time or times 4 thereafter be erected, built, or set up, 
in, upon, or about thf same, or any part thereof.” In 1760, 
Joseph Matthews erected a lime-kiln on the premises, at an 
expense of 160/. In 1790, Thomas Ayfes and John Wat¬ 
ford, the assignees of the term granted to Joseph Matthews , 
greeted another limekiln on the premises; and it was 
stated hi the under-lease of 1783, that there were at that 
time standing on the premises thereby demised a warehouse 
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and a stable. Both lime-kilns were in existence when the 
lease in question was granted, inO*79I, and they were both 
built of brick and mortar, with their foundations let into 
the ground. The lime-kilns were erected for the purpose 
of carrying on the trade of a lime-burner on the premises. 
The chalk and the coals used in the business were brought 
op the river Thames, and the lime was sold to customers 
upon tlie premises. The demise in^the lease of 179*1 was 
of a piece of groundMfbrmerly called the Ozijg Hope, and 
the wharfs and buildings erected and built thereon, situate, 
&.C., and abutting, &c., as the same were demised by the 
recited lease of 1756; and it described the premises as 
being then in the occupation of the several persons therein 


1084. 


Taassaft* 

v. 

East Los doit 
Water¬ 
works Com¬ 
part. 


named, and, among others,*of one James Ayres , lime-burner, 
to have and to hold, &c. the said piece of ground, and the 
wharfs and, buildings erected and built thereon. The co¬ 
venant on the part of the lessees was to repair, uphold, and 
maintain that piece of ground, and the erections and build¬ 
ings, wharfs, cranes, and ponds, and the hedges, ditches, 
pales, and fences, belonging to the premises, and the said 
premises so repaired, upheld, and maintained, to leave and 
yield up at the end of the term. The under-lease of 1783 
subsequently vested in one Richard Meeson , who, after the 
expiration of that lease, continued for some time in pos¬ 
session of the premises as tenant from year to year, to the 
defendants, and who, about four years ago, pulled down the 
lime-kilns; and for that removal of the lime-kilns the pre¬ 
sent action was brought. The question for the opinion, of 
the Court is, whether the removal of the lime-kilns was or 
was not a breach of the covenant, to repair in the lease of 
29th October, 1791. If the Court should be of opinion in 
the affirmative, the verdict to stand for the plaintiff; other¬ 
wise, a verdict to be entered for the defendants. 




Amos, for the plaintiff. The liip&-kiln| were fixtures^ 
and were therefore included in the demise of the lease of 
1791, because, where there is a conveyance of the freehold. 
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1824. the fixtures also pass under it. Colegrave v. Dias Santos. (a) 

They were standing updQfehe premises when the lease was 
t>. made, and were part and parcel of the freehold ; the lessee, 
^WmR-° N therefore, had only the privilege of using them during the 
Woaas Com- term, he had no power to remove them; Lee v. Risdoti. (b ) 

PAN Y 

Whatever right to remove them existed under the lease of 
1756, was annulled by the subsequent lease of 1791, for a 
new agreement for the enjoyment of the land, destroys a 
previous right of the tenant to remJIb the fixtures, Fitz- 
herbert v. Snare, (c) A demise of the land will carry all the 
buildings, although some of them only are specifically 
named, Cum. Dig. tiUGrant, £. 3. The argument on the 
other side will be, that the lime-kilns ndi being in existence 
at the time of the first demise, anti the second demise being 
of the premises, “ as the same were demised by the former 
Lease,” they cannot pass by the second demise;.but that is 
answered by the construction of law, which considers that 
buildings, erected during the continuance of the term, form 
a part of the premises demised, Fitz. N. B. 56. Lord Darcy 
v. Askwith. (jd) Besides, the demise docs contain the 
words “ erections and buildings,” and the lease contains a 
covenant to repair them, which could not refer to the erec¬ 
tions in existence at the time of the former lease, for they 
were only a crane and a wharf, and could not answer the 
description given by the phrase “ erections and buildings.” 
Burton v. Brown (e) was exceedingly similar to the pre¬ 
sent case, and there it was held, that, under a lease of land, 
houses built upon the land after the lease made, did well 
pass; and. Brown v. Blunden (J) is an authority for saying, 
that the premises were potentially demised by the> first 
lease. Assuming, therefore, upon these authorities, that 
the lime-kilfis were demised as part of the land, or that they 
passed by the lease of 1791, under the description of “ erec¬ 
tions and buildings,” it Is clear that it was the duty of the 


. (a) Ante, vol. iii#255. « 
(6) 7 Taunt. 188. 2 Marsh. 
495. S. C. 

( e ) 1 H. Bl. 258. 


(</) Hob. 234. 

(e) Cro. Jac. 648. Paper, 319. S.C. 
if) Skinner, 121. 
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lessee tp keep them in repair, and to deliver them up in a 
state of repair at the end of thaiprm, notwithstanding they 
were erected for the purposes of trade, Naylor v. Col- 
Unge. (a) The lime-kilns were irremoveable by their na¬ 
ture ; their destruction piust have preceded their removal; 
and it has never yet been held, that such fixtures could be 
removed. If that could be done, the largest and most 
expensive works and manufactories, erected for the purposes 
of trade during the continuance of a lease, might be pulled 
down and carried away at the end of the terai; and then 
the very principle upon which fixtures of this kind have 
been excepted out of the common Ifw rule which applies 
to fixtures, namely? a regard to the convenience of trade, 
would be defeated, and the exception would prove injuri¬ 
ous, instead of being beneficial to the commercial interests 
of the country. The strict rule seems to be, that no imple¬ 
ments of trade, no erections made for the purposes of trade, 
can be removed, except such as were by their nature chat¬ 
tels before they were so erected and applied; Lawton v. Law - 
ton ; (6) and that characteristic certainly does not appertain 
to these lime-kilns, for they were obviously and naturally 
parcel of the freehold, and never existed but in a freehold 
state. Panton v. Hobart (<■), Dean v. Jl Haley (d), and 
Poole's case (e), will probably be urged on the other side 
as authorities for the defendants, but they are all mainly 
distinguishable from the present case. In the first, the 
vamish-house, which was held removeable, was a chattel, 
and had been brought from other premises of the defen¬ 
dant, where it had been used as such by him for the pur¬ 
poses of trade. In the second, it cannot be ascertained how 
the premises were described in the lease, or what was the 
nature of the articles removed. In the third, the only thing 
which was let jptgthe ground, and partook of the nature of 
freehold, was the pavement, and 4he judgment certainly 

does not state that the.Court held that removeable. Upon 

• • % 

(o) 1 Tauii| 19. (6) 3 Atk. 13. (r) 2 East, 08. 

(d) 3 Esp. 11.; (c)l Salk. 368. 
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1894* these grounds it appears that the verdict was right, and 

ought not to be disturbed. ** 

Thresher ° 

v. 

EA Water^° N Campbell for the defendants. The substantial question 
Works Com- is, whether the lime-kilns were removeable during the con- 

PANY * * 

tmuance of the first lease. If they were, they must con¬ 
tinue to be so, because the first was a continuing lease after 
the second was made, and after the lime-kilns were erected. 
Now it is c|gpr that they might have%een removed at any 
moment during the first term granted, for they were erected 
not with a view to increase the profits of the land, not for 
any object connected with the enjoyment of the land, 
not at all as parcel of or appurtenant tb the freehold, but 
exclusively for the purposes of trade, and as chattels. It 
has been uniformly held, from the Year Book , 20 H. 7- 
fol. 13. pi. 24. down to the modem case of Elms y. Maw (a), 
that things erected by the tenant for the purposes of trade, 
may be removed by him during the continuance of his 
term. Lord *Ellenborough, in the latter case, after review¬ 
ing the leading decisions on this subject, says, “ the Court 
may be considered as having decided mainly on this ground, 
that when the fixed instrument, engine, or utensil, (and the 
building covering the same falls within the same principle,) 
was an accessory to a matter of a personal nature, that it 
should itself be considered as personalty.” The present 
case falls precisely within that rule. The tenant was a 
lime-burner; his trade, as such, was a matter of a personal 
nature; the lime-lulns, which arc in fact merely furnaces, 
were accessory to that trade, and erected entirely for the 
purposes of it, and therefore wereidearly removeable. The 
mode of removing them is perfectly immaterial; they might 
be removed either as a whole, or in parts; and the distinc¬ 
tion endeavoured to be taken from the supposed destruction 
attending their removal,’is quite new-, and is unsupported by 
authority of any kind t In Poole* s Case (ft), it is evident 
that the pavement was considered by the Courts remove- 
(a) 3 East, 36. (fc) 1 Salk. 368. 
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able, on account of its being accessory to the trade of the 1884. 
brewer, and yet pavement let i#to the ground is in its na- 
turd more closely attached to the freehold than lime-kilns. Thrrshe * 
In Panton v. Hobart («), it was held, that a tenant may re- ® 4ST Londok 
move fixtures at any period during his possession, even Works Com- 
though, as regards the land, he has become a trespasser, by VANY * 
holding over. Then, as the first lease was in continuance 
when the second was made, and when the lime-kiln^ were 
erected, the right of removal remained. They were the 
property, not of the lessor, but of the lessee, and they were 
not demised by the second lease, because the lessor could 
not demise that which did not belongito him; and the lessee 
is not estopped froJn saying that, because the premises were 
demised “ as ihe same were demised by the former lease,” 
and in 1756, when the former lease was made, the lime¬ 
kilns were not in existence. 

AmoSy in reply, shortly recapitulated his former argu¬ 
ments, and insisted, first, that the lime-kilnS, having been 
erected during the continuance of the first demise, must be 
considered as part of the then demised premises, and there¬ 
fore passed under the second demise as the property of the 
lessor; and second, that they were in their nature, use, and 
description, strictly parcel of the freehold, and distinguish¬ 
able from the article! in the cases cited for the defendants, 
which were all in the nature of chattels. 

The case was argued in the course of Michaelmas Term, 
when the Court took time to consider of their judgment, 
which was now delivered Jjy 

Abbott, C. J.—The question presented for our consi¬ 
deration in this qase was, whether the removal of the lime¬ 
kilns was a breach of the covenaitt to repair contained in 
the lease of 1791, and we are of opinion that it was. Three 
objections bave been taken for the defendants. First, tha\ 

(«) 2 East, 88. 
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1824. lime-kilns are not buildings within the meaning of a cove- 
nant to repair buildings; but that the case answers, because 
it finds that they were erected with brick and mortar, and 
4 ^ at ^ le * r ^ OUIl( ^ a ^ ons were ^ et i nto ground. Second, 
Works Cum- that being erected for the purposes of trade, they were re- 
s moveable generally. Third, that by the proper construction 

of the two leases, they were removeable also, and could not 
be considered as having been demised by the lease of J 791 • 
Now the demise in that lease is of a piece of ground for- 
merly called the Ozier Hope, and the wharfs and buildings 
erected and built thereon, situate, &c. and abutting, &c., 
as the same were demised by the lease of 1756, and the 


premises arc stated to be in the several occupations of per¬ 
sons therein named, and among* others, of •James Ayres, 
lime-burner, habendum the said piece of ground, wharfs, 


and buildings thereon erected and built. TJhe lessees 
covenant to repair, uphold, and maintain the said piece of 
ground, erections, and buildings, wharfs, cranes, and ponds, 
and the hedges, ditches, pales, and fences belonging to the 


premises; and the said premises so repaired, upheld and 
maintained, to leave and yield up at the end of the term. 
It is settled by the case of Naylor v. CoUiiige (a), that 
buildings erected for the purposes of trade, under a lease 
containing a covenant to repair, cannot be removed by the 
lessee, where the covenant is general in its terms, and con¬ 
tains no exception. Such a rule seems very reasonable, 
because the expectation that buildings will be erected 
during the term, and be left on the premises at the end of 
it, may frequently form an inducement to grant a lease, and 
may operate essentially upon tha amount of the rent re¬ 
served. Then if buildings erected for the purposes of 
trade during the term cannot be removed without a breach 
of such a covenant, no more can buildings erected pre¬ 
viously to, and existing fit, the commencement of the term, 
unless there is some $ery special matter to withdraw them 
irom the operation of the covenant, ft may be doubtful 


(«) 1 Taunt. 19. 
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Thresher 


whether any such special matter can exist dehors the in- 1824. 
strument of demise; but on that point it is not necessary to '***v+» / 
decide now ; it is enough, with reference to the present Thre ® heb 
action, to say, that no such matter is to be found in this ® A * T ^° ND0N 

w ^ ATER- 

case. It has been contended, that such an exception is de- Works-Com- 

rivable from the true construction of the lease of 1756, and PARY ' 

the under-lease of 1783. in the former, the description of 

the premises is “all that piece of •ground called the Ozier 

Hope , with the use of a crane then standing* on part of it, 

and part of which had been made into a wharf, for the 

landing, storing, and keeping goods, wherein are two docks, 

and the wharf is fenced off with pities, and part of which 

was formerly an ozier ground, but then converted into three 

ponds or res'ervoirs.” The case docs not state whether 

any covenant to repair was contained in that lease, and in 

all probability the instrument itself has been lost, and its 

contents are now known only from the recital of it in the 


lease of 1791; in which it is stated that the lessees had ap¬ 
plied for a renewed term of thirty-one years, which was 
granted at an advanced rent. The lease of 1756, therefore, 
contains nothing which has the effect of restraining or qua¬ 
lifying, in any degree, the covenant to repair, contained in 
the lease of 1791 ; and no reason or rule of law has been 


suggested which cai\., justify the lessees, after they have ac¬ 
cepted a lease, by indenture, of the ground and the build¬ 
ings thereon, in saying, that the ground only, and not the 
buildings thereon, w'ere demised by thgt lease. The mere 
circumstance of the buildings hrfVing been erected by their 
under-lessee during the continuance of the ‘first lease, 
would hardly support su£h a proposition, even if that under¬ 
lessee had a right to remove the buildings as against his 
lessors ; because the original lessor could not be bound by 
any contract entered into bctw'een other persons. But the 
argument wholly fails w'hcn reference is had to the under 
lease of 1783, because in that, Matthews ,,the under-lessee, 
expressly covenants uot only to repair the premises thereby 
demised to him, but to leave the premises, so repaired, at 



70 CASES IN THE KING’S BENCH, 

the expiration of the term, u together with all such erections 
and buildings as then were or should be at any time there¬ 
after built or set up, in, upon or about the same, or any 
^Water 00 ” P ar t thereof.” Therefore the case of Naylor v. Collinge 
Works Com- becomes directly in point, and shews, that the under-lessee 
could not have removed these lime-kilns without committing 
a breach of his covenant made with his own lessors. For 
these reasons we give judgment for the plaintiff. 


1824. 


Thresher 


1‘ANY. 


Postea to the plaintiff. 


Wednesday, 
February 4. 


The King v. Bignoli>.‘ 


if.*™. This was an indictment against the defendant for alleged 
fendanton the perjury, assigned upon an answer to a bill in chancery. 

indictment for ^ ^ ie before Abbott, C. J., at the Middled! Sittings 
a misdemean- after last Hilary Term, after the case for the prosecution 

fact/ufhis'ad- was c l° se d, the defendant’s counsel proceeded to address 


dress to the 
jury, and after¬ 
wards declines 
callingwitness- 
es to prove 
the facts so 
opened, the 
counsel for the 
prosecution is, 
notwithstand¬ 
ing, entitled to 
a general re- 

»»lv 


the jury, and in the course of his address, read some reso¬ 
lutions passed at a meeting of the proprietors of an insurance 
institution, with which the defendant was connected, and 
stated certain facts, which he conceived to be material to 
explain the defendant’s conduct in the transaction out of 
which the prosecutiou arose; but upon after consideration 
he declined producing the resolutions in evidence, or calling 
witnesses to establish the facts which he had opened. 
Whereupon, the cpunscl for the prosecution claimed the 
right to reply upon the ckse so opened, and he mentioned 
a case fr<Jm memory, where Lord Kenyon permitted that 
privilege to the prosecutor’s counsel in consequence of the 


defendant’s counsel having read an advertisement from a 
newspaper, but afterwards declined putting it in in evidence. 
Upon the authority of that case and upon principle, the 
Lord Chief Justice held, that the counsel for the prosecution 
fyd a general right of *rcply upon the defence which had 
been opened, although the facts and circumstances stated 


had not been established in evidence. The due adnrinstra- 
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tion of justice required that such privilege should be al¬ 
lowed ; because the statement of facts and circumstances 
unsupported by evidence could not but have an effect upon 
the minds of the jury. He should lay it down as a general 
rule that where counsel for a defendant opens facts upon 
the merits of the case, and declines calling witnesses to prove 
those facts, the counsel for the prosecution shall be entitled 
to a general reply. The counsel fos the prosecution replied 
accordingly, and the defendant was found guilty. 

* 

The defendant being now brought up for judgment, 

Copley, A. G., (with whom was Chitty) moved for a rule 
nisi to arrest Che judgment on objections to the form of the 
indictment. 

ft 

Abbott, C. J., having read his report of the trial adverted 
to the ruling abovementioned, and said “ I was of opinion 
at the trial, and 1 am now of opinion, that if the counsel for 
a defendant, in his address to the jury, opens new facts or 
circumstances, which go to the merits of the case, and de¬ 
clines calling witnesses to support them in evidence, the 
counsel for the prosecution has a right of general reply.” 

r 

Bayley, Holhoyd and Best, Js., who were present, did 
not dissent from the propriety of this ruling. 

The Court, upon the grounds stated in support of the 
motion to arrest the judgment, granted a rule, nisi, which 
was afterwards made absolute. 

Scarlett and Adolphus for the prosecution (a). 
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(a) Vide Dowl. and Ryl>N. P. C. 59. 
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The costs to 
l>e pud by of¬ 
fenders under 
the Stage 
Coach Act, 

50 G. 3. c. 48. 
must be ascer¬ 
tained by the, 
conviction or 
it is bad. 


The King v . Thomas Payne. 

The defendant had been convicted on the Stage Coach 
Act, 50 Geo. 3. c. 48. of carrying more outside passengers 
than is by law allowed, and in default of paying the penalty 
imposed by the statute was committed to the Middlesex 
House of Correction, The defendant being now brought 
up by Habeas Corpus, and the warrant of commitment 
returned by certiorari, 

Brodrichf moxe d to discharge him out of custody. The 
warrant of commitment recites the conviction, from which 
it appears that the defendant has been committed by the 
justices for three months, “ unless before that time he pays 
the sum of 61. together with the expenses of the warrant, 
viz. a sum of shillings,” without specifying the 

sum which lie is to pay for expenses. This*is a fatal 
objection; and Rex v. Halt {a) seems to be an authority 
in point. Thqt was a conviction under 6 Geo. 1 . c. 48. s. 1 . 
for cutting down and carrying away a timber tree. The de¬ 
fendant was adjudged to pay a penalty of 15V. together with 
the charges previous to and attending the conviction, and he 
was committed for nine months or until the forfeiture to¬ 
gether with the charges previous to and attending the convic¬ 
tion should be paid; and the charges not being ascertained, 
either in the conviction or commitment, the Court ordered 
the defendant to be discharged. 

Abbott, C. J.~ThaU case is certainly very much iu 
point. The defendant here certainly cannot know on what 
terms he is to be discharged, and the gaoler is equally in 
the dark. The conviction and commitment should have 
ascertained precisely what sum for expenses the defendant 
was to pay. Let the conviction be quashed and the de¬ 
fendant discharged. 

Bayeey, J. (J>) ani.BEST J., concurred. 

Discharged. 

• (b) Hvlr&yd , J., was sitting iu the bail court. 


(a) Cowp. 60. 
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Pearson, Gent, one, &c. v. Henson, Gent.one, Sic. 

THE defendant, an attorney of the Court of Common 
Pleas, having been arrested at the suit of the plaintiff, an 
attorney of this Court, aud a rule nisi having been obtained 
for setting aside the proceedings, with costs, 

Platt now shewed cause and contended, first, that the 
rule must be discharged, because where plaintiff and de¬ 
fendant are attornies of different Courts, the plaintiff is al¬ 
lowed his privilege of suing the defendant by attachment; 
and in such case it is commonly said, that there is no privi- 
lege against privilege; thb privilege of the plaintiff takes 
away that of the defendant. Tidd, 74. Archbold, 105. and 
the cases there cited. Second, that even if the rule could 
be made absolute, it must be without costs; and for this 
he cited Barber v. Palmer (a), as a direct authority : Sed 
per 

Bay ley, J., (b) In a case like this, though the defen¬ 
dant may not be privileged to be sued by bill, still his pri¬ 
vilege from arrest extends to every Court, and does not 
merge in the larger privilege of the plaintiff. The plain¬ 
tiff, therefore, is irregular, and the proceedings must be set 
aside; and, I think, they should be set aside with costs. 
Barber v. Palmer, in which I was of counsel, pro¬ 
ceeded on very different ground*from*any existing here. 
If the plaintiff had shewn any offer on his part to,discharge 
the defendant upon his filing common bail, the rule might 
have been made absolute without costs; but as there is no 
such circumstance stated, I see no reason why the defen¬ 
dant should be burdened with the costs of this application. 

» Rule absolute with costs, (c) 

(a) 6 T. R. 521. * (b) The only Judge in Court. 

(r) Vide 5 M. & S. 281. Tidd. 218. 


1834. 
v**v«*t/ 
Thursday, 
February 5 . 

An attorney of 
K. B. may sue 
an attorney of 
C.B.by attach¬ 
ment, but be 
may not arrest 
and hold him 
to bail. If he 
does,theCourt 
will set aside 
the proceed¬ 
ings with costs 
for irregula¬ 
rity. 
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In a charter 
party on the 
St. P. for a 
voyage from 
G. to bring 
home a cargo, 
to Europe, it 
was stipulated 
that in the 
event of the 
non-arrival at 
the same port 
of another 
ship, called the 
G. (which had 
been chartered 
by the same 
parties, and 
was then at 
sea), then the 
charter on the 
G. should be 
void to all in¬ 
tents and pur¬ 
poses whatso¬ 
ever. Held that 
the word 
“ non-arrival” 
could not be 
construed so as 
to defeat the 
purposesofthe 
voyage for 
which the G. 
had been char¬ 
tered, and her 
non-arrival for 
those purposes 
not being attri¬ 
butable to the 
fault of the 
charterers, the 
Charter on the 
St. P. became 
void, and the 
charterers 
were n<^ bound 
to provide her 
with a cargo. 


Soames and another v. Lonergan and another. 

Assumpsit on a charter party of affreightment. The 
first count stated that plaintiffs were owners of a ship called 
the St . Patrick, and had agreed with defendants that she 
should proceed in ballast from London to Cadiz , remain 
there fifteen days, and from thence proceed to Guyaquif, 
and, if required, to any one other port on the western coast 
of South America which the freighters or their agents might 
appoint and direct; in which case, she should proceed first 
to that other port, arfd afterwards to Guyaquil. That, on 
her arrival at sucli destined port or ports, she should receive 
and take on board from the agents of the freighters, all such 
lawful goods and merchandize as they might think proper, 
up to a full cargo, and should proceed with suth cargo to 
some port in Spain, England , or the continent of Europe, 
as the freighters or their agents might appoint and direct. 
That the ship should, if required, lay at her destined port or 
ports of loading for the purpose of receiving the cargo, 
and at her destined port of discharge for the purpose of 
unloading the same, 120 running days in all, to commence 
and be computed from the day of her arrival at her first 
port of loading, being admitted to pratique and ready to re¬ 
ceive a cargo; to cease on her departure from such first 
port, to recommence on her arrival at the second port of 
loading, if ordered Jto more than one, being admitted to pra¬ 
tique and ready to receive a cargo; to cease again on her 
departure'from such second port, and to recommence on 
her arrival at her destined port of*discharge, being admitted 
to pratique and ready Jto deliver the cargo. That defendants 
agreed that they would, within fifteen days of her arrival at 
Cadiz , dispatch the ship to Guyaquil , or previously, to some 
one safe port on the western coast of South America , and 
would send alongside the ship, at such port or ports, such 
lawful goods as they might think proper, and woujd dispatch 
the ship to som<j one port in Spain, England, or the con- 
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tinent of Europe , and would there receive such cargo from 
alongside the ship within the 120 days thereinbefore limited 
for the purposes aforesaid, or within the days of demurrage 
thereinafter mentioned; and would pay the sum of 6000/. 
in full for the freight of the ship. That the ship did arrive 
at Cadiz; that she was ordered from thence to Lima; that 
she arrived at Lima on the 28th March , 1821; and that the 
master gave due notice of her arrival ..and offered to receive 
a cargo on board. Breach, that defendants did not, either 
at Lima, or at Guyaquil , or at any other port on {he western 
coast of South America, or elsewhere, send alongside the 
ship any goods, or supply any cargo, 6r dispatch her to any 
port in Spain, England, or the continent of Europe. Second 
count stated (he charter-party in the same words, with 
a stipulation that the ship might be detained twenty days 
on demurrage, and with this proviso: “ Provided always^ 
and it was thereby understood and agreed by and between the 
said parties, that, in the event of the non-arrival of the ship 
or vessel called the Grant, Hogarth master, charted for and 
then., on her voyage to St. Bias de California, at that 
port, then, in such case, that charty-party, and every clause 
and agreement therein contained, should, in case no shipment 
had been made under it, cease, determine, and be utterly' 
void to all intents and purposes whatsoever.” Averment, 
that the Grant did arrive at St. Bias according to the tenor 
and effect of the charter-party, with the other averments as 
in the first count. The third count alleged, that a certain 
other charter-party, was entered into between plaintiffs and 
defendants, in the same words and figures ,and to the same 
tenor and effect as that *in the secopd count mentioned, 
and, after an averment of mutual promises, went on to slate 
that, in consideration of the premises, it was agreed by and 
between plaintiffs and defendants that the proviso for annul¬ 
ling the charter-party, in the event of the non-arrival of 
the Grant at St. jB las, should extend the event of 
the non-arrival of the Grant at Guyaquil from St. Bias; 
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with an averment that the Grant did arrive at Guyaquil 
from St. Bias, and in other respects proceeding like the 
first count. The fourth count was similar to the third, but 
alleged that defendants promised to use due diligence on 
their part that the charter-party might not be annulled by 
the non-arrival of the Grant at St. Bias. Breach, that they 
did not use diligence, and that by reason of their negligence 
the Grant did not arrive at St. Bias. The fifth count was 
the same ate the fourth, only alleging that Guyaquil was 
substituted for St. Bias. There were then several common 
counts. Defendants pleaded the general issue. The cause 
was tried before Abbott , C. J., at the London adjourned 
sittings after \zs\Trinity term, when it appeared in evidence 
that a charter-party substantially conformable with that stated 
in the second count, was entered into between the parties, 
and that the proviso was agreed to be extended *to the event 
of the non-arrival of the Grant at Guyaquil from St. Bias, as 
averred in the third count. That the Grpnit was chartered 
by Messrs. Barron and AVP her son, merchants at Cadiz, and 
that the St. Patrick was chartered by the defendants on their 
account also. That the St. Patrick sailed from London 
in October, 1820, and arrived at Cadiz on the 15th November 
following; but that, previous to her leaving Cadiz , the 
master, on the part of himself and his owners, entered into 
another charter-party with Don Juan de Arambuza, a mer¬ 
chant at Cadiz , to bring home a cargo from South America, 
with this proviso: “ That in the event of the arrival of the 
Grant , then on fier voyage to Guyaquil, at that port; then, 
that charter-party, and every clause and agreement "therein 
contained, should, in case no shipment had been made under 
it, cease, determine, and be utterly void, to all intents and 
purposes whatsoever.” That the St. Patrick, being ordered 
by Messrs. Barron and ALP her son to proceed to Lima, left 
Cadiz for that port on the 10th December, 1820, and arrived 
there on the 28jth A/tajrch, 1821, of which notice was given 
two days afterwards by the master to the agent of Messrs. 
Barron and M'Phersott, Don Yzcue. That the St. Patrick 
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remained at Lima till the 21st July, at which time the lay¬ 
days agreed upon by the charty-party expired, and after 
which time she was never employed under the charter-party, 
either by the defendants, or by Messrs. Barron and M l Pher- 
son. That the St. Patrick was not dispatched from Lima to 
Guyaquil either by Don \zcue , or by any other person 
acting for the charterers, nor any home cargo provided for 
her. That the Grant arrived at St. Bias on the 5th March , 
1821, sailed from thence for Guyaquil on tlje 5th June , 
1821, arrived there on the 19 th October , 1821, and on the 
10th November, 1821, the master made his protest, account¬ 
ing for the delay which had occurred jn his arrival, but not 
complaining that s&eh delay had been occasioned by the 
freighters. That the St. Patrick, having remained at Lima 
after the 21st July , 1821, for the purpose of obtaining a 
home cargo, under the conditional charter-party, was on the 
24th of that month seized by the forces under the command 
of Lord Cochrane , but released on the 23d August follow¬ 
ing, when she received on board a part cargo and 130 pas¬ 
sengers for Cadiz, with which she was dispatched on the 
12th November, sailed on the 15tli, and, having touched at 
Rio de Janeiro in her way, arrived at Cadiz on the 12th 
April , 1822. The learned Judge told the Jury, that the 
arrival of the Grant as mentioned in the proviso, must be 
taken to mean an arrival in time for the purposes of the 
charter of the St. Patrick, and that unless they should be 
of opinion that the arrival of the Grant had been delayed 
by the negligence or misconduct of the? defendants, or of 
the agent of Messrs. Barron and M'Phenon, they were 
bound to find a verdict for, the defendants. The Jury found 

accordingly for the defendants. In the course of last term, 

* 

* 

Copley, A. G., obtained a rule nisi for a new trial, upon 
two grounds; first, that the arrival of the Grant at Guya¬ 
quil, at any time during her then voyage, was a satisfaction 
of the terms of the proviso; and second, thaf the jury should* 
have been directed to presume that the delay was occasioned 
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either by Messrs. Barron and M f Pherson, or by the de¬ 
fendants. 

Scarlett and F. Pollock now shewed cause. The object 
of chartering the Grant was, that the proceeds arising from 
her outward cargo might be applied in the purchase of a 
homeward cargo for the St. Patrick. The express condi¬ 
tion upon which the charter-party was made, was the arrival 
of the Grant at Guyaquil, and, unless that condition con¬ 
templated an arrival consistent with the purposes of the 
voyage of the St. Patrick, it was at once inoperative and 
absurd. It is said, that the arrival of the Grant at any time 
was a sufficient discharge of this condition, and if the delay 
had been occasioned by the freighters of the St. Patrick , 
the argument might have some weight; but the jury have 
expressly negatived that fact. The circumstance of the St. 
Patrick not being dispatched from Lima to Guyaquil by 
the ageut of her freighters, is immaterial to the question; 
because, if !she had proceeded to Guyaquil, the captain 
would not have been bound to remain there beyond the 120 
days; and, consequently, unless the Grant had arrived there 
within that period, the charter of the St. Patrick must have 
been annulled by the terms of the proviso. 


Copley , A. G., and Campbell, contnL It was laid down 
to the Jury, as matter of law, thft the condition of the pro¬ 
viso could only be construed to mean, an Arrival of the 
Grant in time fof the purposes of the charter of the St. 
Patrick ; t and if that be not the proper legal construction of 
the proviso, the defendants are clearly entitled to a new trial. 
It is admitted that tlie arrival of the Grant at Guyaquil at 
any moment before the 120 days had expired, would have 
satisfied the condition of the proviso; but even that would 
not have served the purposes of the charter of the St. Pa¬ 
trick, because that vessel remained the whole 120 days at 
Lima, instead of being dispatched to Guyaquil by her 
freighters, as she ought to have been. The proviso de- 
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scribes the Grant as “ now on her voyagetherefore the 18£4. 
arrival contemplated clearly was an arrival in the course of 
her voyage, and as she did arrive in the course of her voy- Sa £“ E * 
age, she fulfilled the condition in the charter of the St. Lonergan. 
Patrick . The proviso does not make mention of the St. 

Patrick , nor in any way express any connection between 
that vessel and the Grant; therefore the voyage of the St. 

Patrick cannot properly be taken into account in construing 
a charter-party exclusively applying > to the Grant. The 
true time of arrival suggested by that charter-party, is an 
arrival in the course of the voyage ; none other can be col¬ 
lected from the terms of the instrument* and therefore none 
other was necessary i 

Abbott, C. J.—I think we ought not to grant a new trial 
in this case. I left it to the Jury, as a question of fact, 
whether the delay in the arrival of the Grant had, or had 
not, been occasioned by the negligence or misconduct of the 
defendants, telling them that if it had, her non-arrival was 
not in law a defence to the action; and they found that 
fire delay was not occasioned by the defendants. I then 
told them that, according to the true construction of the 
charter-party, the arrival of the Grant must be taken to mean 
such an arrival as would suit the purposes of the freighters 
of the St. Patrick , and that it was not limited to the voyage 
in which she was engaged^ because that might be, and in 
point of. facts was, too late for the purposes of the other 
voyage. I am of the same opinion now. Looking at the 
charter-party alone, 1 think the arrival of the Grant was 
not limited to the course of her voyage, and that the proviso 
could not be satisfied, but by her arriving either within the 
120 lay days, or the additional 20 deimifrrage days It seems 
to me that this is the proper view of the case, and therefore 
that the defendants are not liable in this action. 

) 

Bayley, J.—The question is, what is thfe proper mean¬ 
ing of the word “ non-arrival,” for upon that, the merits of 
this case principally, if not altogether, depend. Now the 
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meaning of it may be indefinite, and then the whole trans- 
action sinks into a mere wagering bargain hetween the par¬ 
ties. But it may mean non-arrival In time fpr the purposes 
of the voyage of the Si. Patrick, and 1 am of opinion that 
the latter is the .proper construction. If so, the Grant 
ought to have arrived, either within th^ 120 running days, or 
within such further period as the captaiu^of the St. Patrick 
chose to remain at Guyaquil, for an pcrjval at any moment 
during his s{ay there would have served the purposes of'his 
freighters. If the meaning of u non-arrival’' was indefinite, 
there could have been no possible motive for inserting the 
proviso in the chartef-party upon which the action is brought, 
because it would then become absolutely unconnected with 
any of the purposes of that instrument. the other con-, 
struction, they become essentially connected. The proba¬ 
bility is, that both parties expected that the Grant would 
arrive before the St. Patrick, and contemplated that such 
an arrival would tend to promote the views of the freighters 
of the St. Patrick. If the Grant had not arrived within 
the 120 running days, or the 20 demurrage days, the captain 
of the St. Patrick might, if he had thought proper, have 
waited still longer; and then perhaps the arrival of the 
Grant , while he so waited, might have satisfied the proviso, 
and have given the plaintiffs a claim to the freight. Cer¬ 
tainly, if the delay had been occasioned by the defendants, 
they could not have set that ilf^ in answer to the action; 
but the Jury have disposed of that question^ and *1 think 
rightly, because the plaintiffs did not prove the affirmative, 
and the defendants could not be called upon to prove die 
negative. I am therefore of opipion that there is no pre¬ 
tence for disturbing Ihis verdict. 

• 

Bb^t, j’.--(a) I am of the same opinion. The Jury 
have decided that the defendants did not occasion the delay 
in the arrival of the Grant, and the only question therefore 
•for our consideration is, whether the construction put 
(a) Holroyd, J., was sitting in the Bail Court. 
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upon the charter-party by my Lord Chief Justice at the 
trial, was the correct construction, which I am satisfied it 
was. It is not unimportant to consider what line of con¬ 
duct the plaintiffs have adopted, and it seems to me that 
they have by their owq acts put an end to their claim. Un¬ 
doubtedly if the Sit Patrick had waited until the Grant 
arrived, the ownefs might properly have insisted that she 
should have been furnished with ' a .homeward cargo; but 
although the voyage spoken of in the provisb may mean 
the voyage in which the Grant was then employed, and 
although the Grant did arrive at Guyaquil in the course of 
that voyage; still the object of the ‘charter-party was de¬ 
feated, because the captain of the St. Patrick had already 
disabled himsdlf from fulfilling it, by abandoning the ori¬ 
ginal contract and entering into another. It is said that 
the charterers were bound to load the St. Patrick within 
1 £0 days, and the charter certainly does contain an agree¬ 
ment of that nature; but that cannot have reference to the 
proviso, because, until the Grant had arrived, it remained 
uncertain whether the charter would or would not be void. 
Before the Grant did arrive, the St. Patrick was engaged 
in the performance of a new contract, and therefore the 
defendants were released from their obligation to furnish a 
homeward cargo for her. For these reasons I am of 
opinion that the plaintiffs ^pnnot maintain this action. 
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Rule discharged. 


Heafobd v. M‘Knj{jht. 

Hutchinson on a former day obtained a rule calling 

on the plaintiff to shew cause why the proceedings’In this 
action should not be stayed until he*gave security for costs. 
It appeared from the affidavit in support of the rule that 
issue being joined in Hilary Term, 1822, the jplaintiff gave 
notice of trial for the adjourned Sittings after that Term, 


VOL. iv. 


Thursday, * 
February 5. 

Security for 
costs requifea 
of a plaintiff 
who had taken 
the benefit of 
an Insolvent 
Act, after is¬ 
sue joined, blit 
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1824. but afterwards countermanded his-notice. On the 13th of 
HeIford following he was discharged under the Insolvent 

v. Debtors’ Act. 1 Geo. 4. c. 119, having inserted in his schc- 
M'Kmioht. jyig t j ie j n q Ues tion,. as being due to him from the 
defendant, and having executed the usual assignment of all 
his estate and effects to the provisional assignee as required 
by th.e Insolvent Act. Notwithstanding this the plaintiff 
proceeded in his action, aud on the 15th January last gave a 
second notice of trial, and the defendant swearing that he 
had a good defence upon the merits, the Court granted a 
rule nisi for security for costs. 

Denman, C.S. now shewed cause against the rule, and con¬ 
tended that this was not a case in which the Court would 
require the plaintiff to give security for costs. Prima facie 
the debt for which the plaintiff sued was his sole property, 
and at all events he must be considered as suing for the 
benefit of his creditors to whom he would be liable to pay 
it over when recovered. No creditor had interfered, nor did 
any regular assignment to a creditor appear to have been 
executed. It might be true that an assignment had been 
executed to the provisional assignee of the Insolvent 
Debtors’ Court, but unless he interfered, the debt might 
never be enforced, and the plaintiff’s estate would be 
thereby prejudiced. The plaintiff might never be able to 
enforce payment of the money if he were required to give 
security for costs, and this might be the only means he had 
of paying his creditors. • 

h 

c 

Hutchinson in support of the rule was stopped. 

* 

Pbr Curiam. —We think this is a case in which secu¬ 
rity fj| costs ought to be given. The plaintiff having 
executed an assigument,to the provisional assignee of all his 
estate and effects, hq no longer has a right personally to 
interfere in recovering*this debt; and being insolvent,if he 
should fail in. the action the defendant would have no re¬ 
medy for his costs. We think that the plaintiff’s assignee, 
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and if none has been chosen, some of his creditors should 1824. 
give security for costs before the action ought to proceed. 

IIeaford 

v. 

Rule absolute. M'Knight. 


Exparte Aldridge. 

On a former day a writ of habeas corpus issued to bring 
up Robert Aldridge from the gaol of the borough of Has¬ 
tings iu the county of Kent, for the purpose of being dis¬ 
charged, on the ground of a defective conviction under the 
3 Geo. 4. c. 110. The gaoler now brought up the pri¬ 
soner, and in his return to the writ set out a warrant of 
commitment founded on the following conviction, which 
had been*removed by certiorari. “ Be it remembered, 
that on &c. at, &c., Robert Aldridge hath been duly con¬ 
victed before me, E. M. one of his Majesty's Justices of 
the Peace residing near the place where the offence was 
committed, of having, within three months last past, to wit, 
on, &c., at &c., (he the said Robert Aldridge , then and now 
being a subject of his present majesty,) been found carry¬ 
ing and conveying and assisting iri*carrying and conveying, 
contrary to the form of the statute in that case made and 
provided, divers, to wit^geight gallons of foreign brandy, 
-then and there liable to forfeiture, under and by virtue of au 
act of parliament relating to the reveiyie of customs and 
excise in the United Kingdom, fof that the said brandy, be¬ 
ing goods liable to the payment of customs and other duties, 
had been then and then? unshipped* with intention to be 
laid on land, customs and other duties not being first paid 
or secured, contrary to the form of the statute, &c,^And it 
is this day in like maimer proved, w on the oath of Joseph 
Hancock , to and before me the said, Justice, that the said 
brandy was then and there, to wit, *on 8tc*, at &c., seized 
and taken from the said Robert Aldridge; and that he, the 
said Robert Aldridge, (being a subject of Jiis said majesty 

g 2 


Thursday , 
February 5. 

The 3 Geo. 4. 
c. 110. makes 
it an offence 
for any person 
to be found 
carrying and 
conveying, &c. 
uncustomed 
brandy, and 
“upon the oath 
of one or more 
credible wit¬ 
ness or wit¬ 
nesses.” the 
offender is lia¬ 
ble to be sent 
on board a 
King's ship, if 
he is fit and 
able to serve in 
the navy, and 
if not, to pay 
a pecuniary 
penalty. 

Where a con¬ 
viction stated 
that R, A. was 
duly convicted 
before the 
Justice, of hav¬ 
ing been found 
“ carrying and 
conveying* 
brandy liable^, 
to seizure, 
withoutstating 
that he had 
been conrtc&h 
of that'bffence 
“ upon the 
oath of a cre¬ 
dible witness:’' 
Held that the 
conviction was 
bad, and the 
defendant was 
discharged. 
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as aforesaid^ was then and there found, taken, stopped, ar¬ 
rested, and detained by one J.G.F.\ he, the said J. G. F., 
then and there being an officer of his Majesty’s navy, and 
brought and carried before me the said justice, residing 
near to the place where the said Robert Aldridge was so 
found, taken, arrested and detained by the said J.G.F as 
aforesaid; and that the said Robert Aldridge is not fit 
and able to serve in the navy; 1 do therefore adjudge, that 
the said Robert Aldridge hath, for such offence, forfeited 
the sum of 400/., pursuant to the act passed in the third 
year of Geo. 4th, entitled. An Act, &c.” 


Platt now moved, that the defendant be discharged, on the 
ground that nothing was shewn on the face of tlfe return to au¬ 
thorize his detention. By the statute the conviction can only 
take place upon confession, or upon the oath of one or more 
credible witness or witnesses. Now it does not appear that 
this conviction has taken place upon the oath of any witness, 
still less upon the oath of a crldible witness. The conviction, 
it is true, begins by stating, that the prisoner “hath been duly 
convicted,” but that is not sufficient. It must be shewn, 
that he has been duly convicted on the oath of a credible 
witness; but no witness* whatever is mentioned from whose 
testimony it appears that the prisoner was found “ carrying 
and conveying” the quantity of brandy mentioned, which is 
the offence, if any has been committed. There is nothing 
in the remaining part of the conviction to help this objec¬ 
tion. The Justice goes oh, “ and it is this day in like man¬ 
ner also proved, on the%ath” &c. Now there is nothing 
to which the words *1 in like mariner” can refer, because 
there was nothing before stated to have been proved on 
oath, jfflf l less was the manner of the proof set out. The 
convicnon says, that the defendant is convicted, but nothing 
appears to have beeq proved against him. The offence 
consists in beijng in possession of uncustomed brandy at a 
pertain time, but there is no proof that he has been con- 
■ vie ted of that offence. 
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* 

Shepherd, contnl. The statute 3 Geo. 4. c. WO.(a) gives 1824. 
a form of conviction, which though it has not been strictly 
pursued in this instance, still, upon the whole, it will be aldeidgb 
found that this conviction is sufficient both in form and 
substance. When the Justice begins by stating that the 
defendant has been duly convicted before him, the Court 
will reasonably intend that every requisite of the statute 
has been observed. Admitting that in that part of the 
conviction no mention is made of the descrijftion of proof 
by which the offence is substantiated, still what follows 
cures die defect. The first part of it is merely a descrip¬ 
tion of the offence of which the defendant has been duly 
convicted, and then the Justice sets out the evidence whereon 
the conviction has proceeded. The words “ in like manner” 
may be referrible to the words “ hath been duly convicted,” 
that is, “*in like manner duly convicted on the oath of 
Joseph Hancock** It is manifest, upon taking the whole 
conviction together, that the offence was proved upon the 
oath of JosephHancock; and that be so, then the convic¬ 
tion is right. 


Abbott, C. J.—It is not stated on the face of this con¬ 
viction to have been proved, on oath, that the defendant 
was found carrying and conveying the brandy in question, 
and that is the offence alleged against him. All that is said 
in the beginning of the conviction is, that he has been duly 
convicted. If the Justice had gone on and said, that it had 
been proved on oath that the defendant had been found 
carrying and conveying, it would Hive been sufficient. In- 

• 

(«) The form in the schedule to that statute is as follows: u Be it 

remembered, that on the — day of-, iif the year, $£c. A. B. hath 

lieen duly convicted, before me, ——, one of his Majesty's justices pf 
the peace, &c. of [here state the offence\ by him the said jEpB< com¬ 
mitted against the provisions of the acts qf parliament made and passed 
for the prevention of smuggling; which offence hath been duly proved 
before me, on the oath of one or more credible witnesses; and the said 
A. B. being a seafaring man, and ft and ■able to .serve bis Majesty in 
his navy, I do hereby adjudge the said A. B. to serve in his Majesty's 
naval service, pursuant to the act passed in the third year of King 
George the Fourth, intituled, &c. Given,” &c. , 
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stead of which he states what had been proved. The mere 
statement that he hath been duly convicted, without shew¬ 
ing that the offence was proved on oath, is not sufficient, 
and I see nothing to which the words " in like manner” 
are rcferrible. It appears to me therefore that this con¬ 
viction is bad, and the prisoner must be discharged. 

Bay-ley, and Holroyd, Js., («) concurred. 

Discharged. 

(a) Best, J.f was absent. 


Thursday , 
February 5. 

To an action 
of debt on 
bond, condi¬ 
tioned far the 
payment of 
5001. by two 
instalments, 
defendant 


« 

Amory and Another v. Meryweather. 

JL HIS was an action of debt, upon a bond dated the 13th 

May, 1822, for 1,000/. The defendant, after craving oyer 

of the bond, which was conditioned for the payment of 

500/. by two separate instalments, the first on the 13th 

May , 1823, pleaded, first, th ^g eneral issue, non est factum. 

pfeaded, “ that Second, that defendant, on the 18th May, 1817, by one 

ir^made^n 111 Matthew White , being the agent and acting for and on behalf 

lawful con¬ 
tracts for the 
purchase and 
sale of shares 
in the public 
funds; that 
the contracts 
were not per¬ 
formed; but 


of defendant, made and entered into divers unlawful contracts 
and agreements with divers persons to defendant unknown 
for the purchase and sale of shares in the 3 per cent, stock 
to the amount of 10,000/.; that those contracts were not 
performed, but that White , as the agent and acting for and 
on behalf of defendant, afterwards voluntarily paid and gave 

W. as agent 

for defendant voluntarily paid 500/. to compound the differences, against the form of 
the statute; that to secure to W. the repayment of that sum, dgjpidant gave his pro¬ 
missory note to W., which IF. indorsed to pfwntiffs long after it had become due; that 
plaintiffs afterwards'threatened to sue defendant on the note, and that defendant in fear 
df that suit, and at the request of plaintiffs', gave the bond, which plaintiffs accepted in 
lieu of the note and the money thereby secured, they well knowing that the note bad 
been given for the purpose and on the occasion in the plea mentioned." The evidence 
war.tfrat W. received tnflttote as a security for money which he was at some future time 
to pay for stock-jobbiu^mnsactions; ana that plaintiffs took the note after it was due, 
ana had notice of the illegal consideration before the bond was given. Held, first, that 
the evidence did not support the plea whiefc alleged that the note was given to secure 
the repayment' of money already advanced # by IF.; and second, that as the-note was 
taken after It s«»»due, and the bond} after notice of the illegal consideration, they were 
both equally void, and no action could be maintained on the latter; but liberty was given 
to the defendant to amend his pica on payment of costs, and to the plaintiffs to reply dc 
novo.' « 
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to the several persons with whom the contracts were made, 
the sum of 500/., in satisfaction of the respective differences 
for the non-performance of the contracts by defendants, con¬ 
trary to the form of the statute in that case made and pro¬ 
vided; that defendant, for securing to White the repayment 
of 499/. 10s., parcel of the sum of 5001. so voluntarily 
paid by White , and for no other purpose, on &c., at the 
request of White , made a promissory note, whereby he pro¬ 
mised to pay, three months after the date thereof, to White , 
or his order, the sum of 499/* 10s.; that White indorsed the 
note 1$. plaintiffs, who well knew that the note had been made 
by defendant for the purpose and onthe occasion aforesaid; 
and that when fhe note became due, plaintiffs having 
threatened to sue defendant upon the note, defendant en¬ 
tered into the bond instead of the note and for payment of 
the money secured thereby. Third, after stating as before 
that the unlawful contracts were made, that White paid the 
sum of 5d0l. for the differences, and that defendant gave 
the note for securing the repayment of that ■sum to White; 
“ that, before the payment of the said note, and long after 
the same had become due and payable, according to the 
tenor and effect thereof, to wit on 1st January , 1820, White 
indorsed the same to plaintiffs; that afterwards, to wit on 
13th May, 1822, plaintiffs threatened to commence an 
action against defendant for the recovery of the said sum of 
money in the said note mentioned, and thereupon defendant, 
in fear of the said action, did, at the request of plaintiffs, 
make and seal, and as his act apd deed deliver to plaintiffs 
the said writin^bligatory in the ^|id declaration mentioned, 
and plaintiffs received qpd accepted the same in lieu of the 
said last mentioned promissory note, and of the said sum 
of money so purporting to be secured thereby, including also 
therein the sum of 5l . 5s. f for the stamp impressed <a|$the said 
writing obligatory and the costs 'thereof, and on no other 
account and for no other consideration whatsoever, plain- 
tiffs then well knowing that the said promissory note had 
been made and drawn and delivered by defendant on the 
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occasion and for the purpose in the plea mentioned, and 
on no other occasion or account whatsoever." Issue upon 
a!) the pleas. At the trial before Abbott, C. J.,at the 
London adjourned Sittings after last Easter term, the exe¬ 
cution of th^bond being admitted, Mr. White was produced 
as a witness for the defendant. He stated that the pro¬ 
missory note was delivered to him as security for a sum of 
money 'which he had to pay, as the broker aud agent of the 
defendant, for< certain losses in stock-jobbing transactions, 
and that on the 16th May, 1819, being in want of money, 
he indorsed the note over to the plaintiffs, as a security for a 
loan of money then advanced by them to him, but that he 
did not then make known to them the consideration for 
yhich he had received it, though they were made acquainted 
with thqjt circumstance previous to the execution of the 
bond. Upon this evidence the learned judge directed the 
Jury to find their verdict for the plaintiffs on the second 
plea, upon the ground, that no proof had been adduced in 
support of the averment in that plea, that the plaintiffs had 
notice of the illegal consideration for the note, at the time 
when it tvas indorsed over to them. His lordfehip was also 
inclined to think that the plaintiffs were entitled to a verdict 
upon the third plea, upon the ground of variance; the plea 
averring that the note was given to White to secure to him 
the repayment of the money advanced by him for com¬ 
pounding the differences, and the evidence shewing that the 
note was given previously to those differences being paid. 
It was, however, insisted# by the defendant’s counsel, that 
the third plpa was sufficiently establishecf%y the evidence, 
and consequently a verdict was taken for the plaintiffs on 
the general issue, and on the first special plea, and for the de¬ 
fendant on thfi third plea, with leave for the plaintiffs to move 
to ente/Hie verdict for them on all the issues, or, for judg¬ 
ment non obstante veredicto, upon the ground that the bond 
was a valid, instrument, gven if no action could have ^een 
sustained on the note; and a rule nisi having been obtained 
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in the alternative, accordingly, in the course of last Trinity 
term, 

Scarlett now shewed cause. If the third plea is sup¬ 
ported by the evidence given at the trial, it is good, and the 
defendant is entitled to retain the verdict found for him, and 
to have judgment upon the whole record. The plea alleges 
that the bond was given in lieu of a promissory note, which 
was indorsed to the plaintiffs at a period wheh it was two 
yean over-due, and consequently the defendant might set up 
as against these plaintiffs to an action upon the note, every 
defence which he would have had* against the original 
holders of it. Brown v. Turner (a). The plea further alleges 
that the plaintiffs well knew the illegal consideration for f 
which the note was given, before the bond was executed, 
and being holders of a promissory note, which they knew to 
be void by the 7 G. 2. c. 8., as being given to secure a sum 
of money'^aid tp compound differences in stock-jobbing 
transactions; they accepted the bond in lieu of t|iat note. 
But, under sujph circumstances, the provisions of the statute 
apply equally .to the bond, as to the note, and Caiman v. 
Bryce (b), is an authority to shew that such a bond is void. 
That was an action by the assignees of a bankrupt, to whom 
the defendant had lent money for the purpose of stock-job¬ 
bing transactions, to recover from him certain sums paid by 
the bankrupt to the defendant in part liquidation of the loan. 
The defendant was no party to the stock-jobbing transac¬ 
tions, but it was held that the plaintiffs were entitled to 
recover, and it waraaid in the course of the judgment de¬ 
livered by Abbott, C. J., # “ if the defendant acted unlaw- 
fully n lending his money to the bankrupts, he could not 
have sued them for recovery of payment; because no suit 
can be maintained upon an unlawful act: and if rJfcovery 
could not be enforced at law upon thf contract of lending, 
neithe^ could recovery be enforced upon a # bond given for 
the performance of the contract; the bond was not less void,*. 
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(a) 7 T. R> 630. (b) 3 B. and, A. 179. 
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than the contract.” Then, secondly, the evidence given at 
the trial was sufficient to support this plea. The plea set 
forth facts which sufficiently shewed that the plaintiffs had 
no title to recover, and the defendant did all that it was in¬ 
cumbent qn him to do when he graved those facts in sub¬ 
stance. When, indeed, a plaintiff sues upon a contract which 
he finds it necessary specially to set out upon the record, 
he can recover only ujxm that contract which he has set out, 
and therefore he must prove it to the letter; but it is not so 
where a defendant relies upon matters which are not^pe- 
cially stated. The allegations in the third plea apnount in 
substance to no morA than this, that the note was given for 
the settlement of differences on stock-jobbing transactions; 
and that was most fully proved.* Whether k was proved in 
the precise technical language of the plea, or not, is per¬ 
fectly immaterial; the plea would have been quite sufficient 
if it had merely alleged that the note was given for and in 
respect of the differences. Now that is in substance alleged 
by the plea, and that has in substance been proved; the plea 
therefore is good, and the defendant is entitled to judg¬ 
ment. 

Copley, A. G., contra. Undoubtedly this plea might be 
so arranged by the omission or alteration of certain parts 
of it, as to render it consistent with the evidence, and con¬ 
sequently good; but taken as it now appears upon the 
record, it contains allegations which have not been proved, 
and is therefore bad. .Nothing can be plainer than the 
variance between the plea and the evidence; the former avers 

that White had paid the differences, and that the note was 
• ^ * 

delivered to him for the purpose of securing to him the re¬ 
payment of the money which he had so previously paid: 
the latter shewed, that the note was given to White, to secure 
to him the payment of money which he would at some 
future time be called jipon to pay, but which he had^not at 
(J Jthe date of the note actually paid. But waiving this vari¬ 
ance, and granting the plea to have been proved, die plain- 
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tiffs must nevertheless have judgment non obstante veredicto. 
The plaintiffs took the note after it was due, but without any 
knowledge at that time of the illegality of the consideration ; 
and therefore; though that illegality would have been a good 
answer to an action brought on the note, it is no*answer to 
an action brought on the bond, which is a new security 
subsisting between parties untainted by the original and 
illegal contract. The present defeppe, in reference to the 
bond, comes too late. George v. Stanley («).• There the 
defendant gave bills for the amount of a gaming.debt; and 
when they were due, he renewed them with the then holder, 
and for the last bills^ when due, he confessed a judgment. 
The court would not set aside the judgment, unless he could 
affect the holder of the bills with notice, but permitted him 
to try that fact in an issue. [ Uolroyd , J. Jn this case the 
note was indorsed to the plaintiffs long after it was due; 
that fact gives birth to strong suspicion, and raises the in¬ 
ference that the plaintiffs were aware of the infirmity attach, 
ing to the title of the indorser, and if so, they took the note 
subject to every objection to which it had been previously 
liable in the hands of the indorser.] The principle con¬ 
tended for is also laid down in a case determined in this 
court; Cuthbert v. Haley (b); where it was held, that u If 
A. for an usurious consideration give his promissory note 
to B.f who transfers it to C., for a valuable consideration 
without notice of the usury, and afterwards A. gives a bond 
to C. for the amount, the bond is good.” That, therefore, 
is precisely the present case; there was a substituted 
security there, as Were, and it was found that tho plaintiff 
had no knowledge of thfc illegality qf the .consideration, 
which the present plaintiffs clearly hatj not at the time when 
they became indorsers of the note. On these grounds, it 
is, at least, clear that the plaintiffs are entitled to judgment 
non obstante veredicto. , 
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Abbott, C. J.—The third plea is certainly not sup 
(<*) 4 Taunt. 683. (b) 8 T. R. 390. 
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ported by the evidence, but we are all of opinion, that the 
justice of the case will be best effected by giving the de¬ 
fendant liberty to amend that plea upon payment of costs. 
We are also of opinion that the plaintiffs are not entitled to 
judgment non obstante veredicto; but they will of course 
have leave to reply de novo when the defendant has amended 
his plea. The cases cited on the part of the plaintiffs are 
very distinguishable frpm the present. In the former it did 
not appear Whether the plaintiff was or was not infected 
with privity to the gaming transaction, and therefore the 
court granted an issue to try that fact. In the latter, it was 
expressly found, that the plaintiff received the note for a 
valuable consideration, and without notice of the usury, and 
it was upon that ground held that the bond was good. 
Here it is in evidence that the plaintiffs knew of the illegal 
consideration when they received the bond, aftid that they 
took the note at an interval of two years after it was due; 
and therefore they never were in a situation to maintain an 
action upon the note. Now the bond was given in lieu of 
the note, and as the note was taken subject to an infirmity 
of title of which the plaintiffs were cognizant before the 
bond was executed, we are of opinion that the latter instru¬ 
ment is equally void with the former for which it was so sub¬ 
stituted. This rule, therefore, must be discharged, the 
defendant having leave to amend his plea upon payment 
of costs, aud the plaintiffs being at liberty to reply de 
novo (a). 


Bayl$y, J.-—The law says that a mdff who takes a note 
after it is due, takes it with all ita infirmities, upon the pre¬ 
sumption that he knows there is something wrong about it. 
The expedient resorted to, of changing the security, will 

make no difference if the original consideration be void. 

« 

Holroyd, J.— T^Jting the note so long after it was due, 

(a) Vide Tate v. WeJliugs, 3 T. R. 53J. 2 Saund. 206. a. note 21. 
Camp. 445. # 
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is a circumstance exciting strong suspicion, that the plain¬ 
tiffs must have known that there was some infirmity in the 
note. 

Best, J.—If a party chuses with his eyes open to take 
a security of this nature, he must abide by ail the conse¬ 
quences. 
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Scarlett elected to amend upon payment pifeqsts at the 
suggestion of the Court. ;; 


Fox ®.*the Bishop ©f Chester, (in Error). 

Quare unpedit. The first count of the declaration, 
after stating that the advowson of the rectory of the church 
of Wilmslow was appurtenant to the manor of Bollyn , and 
setting out the title of Thomas Joseph Trafford to the 
manor, with the appurtenances, for life, and shewing that 
J. Bradshaw, the last incumbent, was presented by virtue 
of a grant of the next avoidance made by T. Trafford, through 
whom J. T. Trafford claimed; proceeded thus: “ and the 
said J. T. Trafford being so seised thereof, afterwards, to 
wit, on the 12th November, 1819* at &c., (the said church 
being then and there full of the said J. Bradshaw, the then 
incumbent thereof) by a certain indenture then and there 
made between T. J. Trafford of the one part, and plaintiff 
of the other part, fWhich plaintiff brings into court, 8tc.) he 
the said T. J . Trafford , for the consideration therein men¬ 
tioned, did grant, bargain, sell, and demise unto plaintiff, his 
executors, &c., all that the said advowson, donatfon, right of 
patronage, presentation, and free disposition of, in, and to 
the said rectory and parish church of Wilmslow , in the 
county palatine of Chester, with the rights, members, and 
appurtenances thereunto belonging; to have &c. to plain¬ 
tiff, his executors, &c., for ninety-nine years, if the said T. 
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J. Trafford should so long live. By virtue of which said 
last mentioned indenture, plaintiff then and there became 
’ and was possessed of the said advowson, &c., of and in the 
said rectory, &c., as in gross, by itself, for the said term so 
to him thereof granted.” It then averred that T. J. Trafford 
is still living, and that after th^paking of the indenture, and 
while plaintiff was possessed of the advowson, to wit on &c., 
the church became vacant by the death of J. Bradshaw , 
the last incumbent thereof, whereby it then belonged, and 
still belongs to plaintiff, to present a fit person to the church, 
being so vacant, but the said bishop unjustly hindeit him, 
&c. The second cohnt was precisely like the first, except 
that it set out a title to the advowson in gross, and made no 
mention of the manor. The defendant crtfved oyer of the 
indenture made between plaintiff and Trafford , by which it 
was witnessed, that, in consideration of 6000/. paid by plain¬ 
tiff to Trafford, the latter had granted, &c., and by the in¬ 
denture did grant, &c., all that the advowson, &c., of, in, 
and to the rectory, &c., with the rights, &c., for ninety-nine 
years, if Trafford should so long live. Covenant by Trafford 
that he had good right to grant the advowson, and that he would 
indemnify plaintiff against all manner of right, title, claim, 
and demand, whatsoever, which the chancellor and scholars of 
the university of Cambridge might have or claim, in the ad¬ 
vowson, during the said term of ninety-nine years, and against 
all right, &c., which any person thereafter presented or 
nominated to the church by the said chancellor and scholars, 
might have or claim thereto, by virtue or color of such 
presentation or nomination, and against all costs and expenses 
which plaintiff might.be put to by reason of any such title or 
claim. Then, covenant for further assurance, with this 
proviso: Provided always, and it is hereby declared and 

agreed, by and between the said parties hereto, that when and 
as soon as plaintiff, hjs executors, &c., shall have presented 
to the said rectory or church of Wilmslow , by reason of the 
same having become vacant or void by the death, resigna- 
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tion, deprivation, eviction, promotion, or cession, of J. 
Bradshaw, the present incumbent, or otherwise, or through 
the wilful neglect or default of plaintiff, his executors, &c., 
the said rectory or church shall have been suffered, as to 
the presentation, or right of presentation thereto, to lapse, 
plaintiff, his executors, &c*, shall and will, at any time or 
times thereafter, at the request and proper costs and charges 
of Trafford , or such person as he ghall appoint, re-assign 
the said advowson to Trafford, or such person*as aforesaid, 
for all the residue which shall be then unexpired of the 
said term of ninety-nine years, free from all incumbrances, by 
plaintiff his executors, See.” Defendant then craved oyer 
of the indenture in the second count mentionedj which was 
averred to be ih the same words as the indenture in the first 
count mentioned, and therefore was not set out, and then 
pleaded that Trafford did not grant the advowson to plain¬ 
tiff, modo et formft, concluding to the country. The like 
plea to the second count. Third plea to both counts averred 
that the indenture in the first count, and the indenture in the 
second count, was one and the same, and then stated that the 
indenture was made after the church became vacant by the 
death of Bradshaw; and that Trafford, after the church 
became vacant, granted the advowson to plaintiff, travers¬ 
ing the grant by Trafford to plaintiff while the church was 
full of Bradshaw, and concluding with a verification. 
Fourth plea commenced with an averment of the identity 
of the church, the advowson, the indenture made between 
Trafford and plaintiff, and the disturbance by defendant, in 
both the counts mentioned, and proceeded thus: And the 
said bishop further saith, that the said church of Wilmslow 
is within his diocese of Chester, and a benefice with cure of 
souls ; and that while the said J. T. Trafford was so seised 
of the said manor, to which, &c. with the appurtenances, 
and of the said advowson, as in the .said declaration men¬ 
tioned, and before the making of the corrupt, simoniacal, 
and unlawful agreement in this plea after mentioned, to wit, 
on *11th November, 1819, the said J. Bradsfiaw, then being 
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the incumbent of and filling the said church, was afflicted 
with a mortal disease, so that he was then in extreme dan¬ 
ger of his life, and his life was thereby then despaired of, 
to wit, at &c.; whereof as well plaintiff and J. T. Trafford, 
as one George Uppleby, clerk, in this plea after mentioned, 
to wit, on &c., and also at tb^time of making the corrupt 
&c. agreement, in this plea after mentioned, there had no¬ 
tice. * And the said bishop further saith, that while the said 
J. T. Trafford was so seised, &c.; and while the said 
J. Bradshaw, so being the incumbent, &c. was so afflicted, 
and in such danger, &c. to wit, on &c. at Sic. they thU said 
J. T. Trafford, plaifitiff, and G. Uppklfy, and each of 
them, then and there well knowing the premises, and believ¬ 
ing and expecting that the death'of the said 1 J. Bradshaw, 
of the mortal disease aforesaid, was then and there fast ap¬ 
proaching; and that by means of fhe death «of the said 
J. Bradshaw, the said church w*ould forthwith become 
vacant.^ it was in such belief and expectation corruptly, &c. 
and against t'he form of the statute, &c. agreed by and be¬ 
tween the said J. T. Trafford and plaintiff, with the know¬ 
ledge of the sajd G. Uppleby, that plaintiff should pay to 
the said J . T. Trafford the sum of 6,000/. and that the said 
J . T. Trafford, in consideration thereof, should grant, &c. 
to plaintiff the next presentation to the said church; and 
that , in order to make such grant, fyc. and as a means of 
making such grant, fyc. to plaintiff, of the next presenta¬ 
tion, fyc. and as a shift, contrivance, and device, to evade 
and elude the making such grant, fyc. as a mere grant, Sfc. 
to plaintiff, of the next presentation to the said church, in 
express terms,*ihe said indenture, in the said declaration 
mentioned to have been made between the said J. T. Trafford 
and plaintiff, should be made, and that the said J . T. Traf¬ 
ford should seal, and as his act and deed deliver, the said 
indenture. And the saVd bishop further saith, that after¬ 
wards, and while the said J. T. Trafford was so seised, &c. 
and while the said J. Bradshaw, so being the incumbent, 
&c, was so afflicted, and in such danger, &c. to wit, on lftth 
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November, IS 19, to wit, at &c. in pursuance, furtherance, 
and performance of the said corrupt, &c. agreement, and in 
order to make such grant, &c. of the next presentation, &c. 
and as a means of making such grant , fyc. by the said J. T. 
Trafford to plaintiff of the next presentation , fyc. and as a 
shift , fyc. to evade, fyc. the talking such grant, fyc. as a mere 
grant, fyc. to plaintiff, of the next presentation, 4rc. in express 
terms, the said indenture, &c. was made, and the said J. T. 
Trafford did then and there seal, &c. the said indenture. 
And the said bishop further saith, that the said J. Brad - 
shaz&, so being the incumbent, &c. remained and continued 
so afflicted as aforesaid, and in such dhnger,&,c. as aforesaid, 
from the time in that respect in this plea above-mentioned, 
until the time *of his dcatll: and that afterwards, to wit, on 

"Sf 1 

12th November , 1819, the said J. Bradshaw, so being the 
incumbent,«&c., of th^disease aforesaid died, to wit, at &c.j 
and by means thereof the said church then and there became 
and was vacant. And the said bishop further saith,rthat by 
reason of the premises, and by force of the statute, &c. the 
said last*mentioned indenture became, and was, and is, ut¬ 
terly void, frustrate, and of no effect in law*, and'wholly ino¬ 
perative to grant, pass, or convey, any estate, right, title, or 
interest, in the said advowson, or any presentation, or any 
right of presentation to the said church, to plaintiff. And 
the said bishop further saith, that afterwards, to wit, on 30th 
December, 1819, at &c. plaintiff, under color, and by pre¬ 
tence and means of the said last-mentioned indenture, so 
made as aforesaid, in pursuance of the said corrupt, &c. 
agreement, did corruptly, &c. and against the form of the 
statute, &c. present the said G. Uppleby, clerk, to the said 
bishop, to be admitted, instituted, and inducted, into the said 
church, to wit, at &c. But the said bishop further saith, 
that by reason of the premises, and by force of the statute, 
&c. the said presentation of the said,G. Uppleby by plain¬ 
tiff, so made as aforesaid, became, and was, and is> utterly 
void, frustrate, and of no effect in law; and the said bishop, 
by reason thereof, did not, nor could admitj &c. nor by law 
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ought tQ have admitted, &c. nor yet by law ought to admit, 
the aaid G. Uppleby into the said church, upon, or by vir¬ 
tue of that presentation, which is the same hinderance and 
disturbance, &e. whereof plaintiff hath above complained. 
Fifth plea, like the fourth, ouly omitting the parts printed 
in italics. Sixth plea, also like the fourth, only omitting 
the allegation that the simoniacal contract was made with 
the knowledge of G. Uppleby. Seventh plea, like the fifth, 
with the same variation. Eighth plea, omitting all mention 
of G. Uppleby , but in other respects like the fourth, except 
as to the agreement, which w r as stated to be, “ That in 
consideration of the shm of 6,0001. to be therefore paid by 
plaintiff to the said J. T. Trafford, the said indenture, in the 
said first count, &c. mentioned* to have been made, &c. 
should be made, and that the said J, T. Tr afford should 
seal, &c. the said indenture. And the said bishop further 
saith, that afterwards, and while the said J. T. Trajford 
was so seised, &c. and while the said J. Bradshaw , so being 
incumbent, &c. was so afflicted, Sic. to wit, on 12th No¬ 
vember, 1819, at &c. in furtherance &c. of the said cor¬ 
rupt &c. agreement, the said indenture, in the said first 
count, &c. mentioned to have been made, &c. was made; 
and the said J. T. Trafford did seal, &c. the said indenture.” 
Kinth plea, stating the agreement to be, that J. T. Trafford 
should, “ in consideration of money, grant, &c. to plaiutiff 
the next presentation to the said church,” averring the 
indenture to have been made in pursuance of that agree¬ 
ment, and concluding like the eighth. Tenth plea, “ that 
plaintiff, intending to present the said G. Uppleby to be 
admitted, &c. into tl\e said church, when the same should, 
by the death of the said J. Bradshaw, next become vacant, 
it was then and there corruptly &c. agreed, Sic. that plain¬ 
tiff should pay to the said J. T. Trafford the sum of 6,000/. 
and that the Said J. f. Trafford, in consideration thereof, 
should grant, &g. to plaintiff, the next presentation to the 
said cburch, plaintiff then and there intending to present 
the said G. Uppleby theretothen averring that, in order 
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to make the said grant of the next presentation, the inden- 
ture was made and sealed, 8cc. by the said /. T. Trafford, 
and was accepted and received by plaintiff, with intent to 
present the said G, Uppleby. Eleventh plet, stating a cor- 
rupt agreement between plaintiff and the said J.T. Trafford 
that the indenture should bejnade, and averring that it was 
made in pursuance thereof. Twelfth plea, the same, only 
omitting the averment that plaintiff agd J . T. I'raffordknew 
of the dangerous illness of J. Bradshaw. Thirteenth plea, 
the same, only omitting all mention of J . Bradshaw. 
Fourteenth plea, an agreement between plaintiff and J. T. 
Trafford, after the jdeath of J. Bradshaw , and after the 
church became vacant, that in consideration of 6,000?. Traf- 
ford should self the next presentation to plaintiff, averring 
that the indenture was made in pursuance of that agreement. 
Fifteenth pl«a the same, only omitting the agreement to 
sell the next presentation. Replications; to the first and 
second pleas, similiters. To the third, that, while the 
church was full of the said Bradshaw , the incumbent 
thereof, the said J . T. Trafford, did grant, &c. the advow- 
son, &c. to plaintiff. To the fourth, that it was not cor¬ 
ruptly, &c. agreed, &c. between plaintiff and the said J. T. 
Trafford, with the knowledge of the said G. Uppleby, modo 
et formft. To the fifth, the same, and to all the other pleas 
similar replications, traversing the corrupt agreement modo 
et forma. At the trial, before Warren , C. J. of Chester, 
and Marshall, Serjt. at the Chester Lent Assizes, 1821, the 
jury found a special verdict to the following^effect: That 
the matters comprised in both the counts of the declaration 
were identically one and fhe same matters. That J. T. 
Trafford, before and on the 12th November, was 

seised of the itianor and the advowson within mentioned, 
and that J. Brasdhaw, before and on the 12th November, 
1819, was the incumbent of the church of Wilmslow , and 
that the said church was then full of tbd said d. Bradshaw • 
that J. Bradshaw , so being the incumbent of and filling 
the said church, was before and on the 12th November, 

h 2 
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1819, afflicted with a mortal disease, so that he was then in 
extreme danger of his life, and his life was thereby then 
greatly despaired of; that he continued so afflicted with 
such mortal disease, aud in extreme danger of his life, and 
his life was and continued to be greatly despaired of until 
the time of his death; and that he, so being such incum¬ 
bent, died of the said mortal disease at half-past eleven 
o’clock at night of tliQ JOtli November , 1819* That at ten 
minutes before three o’clock in the afternoon of the same 
12th November, 1819, and while Bradshaw was such 

incumbent, an agreement was made and concluded between 
0 \ . » 

J. T. Trajj'ord , so being seised of the said manor and ad- 

vowson, and plaintiff, for the sale by J. T. Trajford to 

plaintiff, of the next turn or presentation of*the said church, 

for and in consideration of 0,000/. That immediately after 

the making of such agreement, on the same 12th November , 

1819, J- T. Trajford and plaintiff, in pursuance of such 

agreement,, and in order to carry the same into effect, and 

as an expedient to convey the next presentation alone, sealed 

and delivered the within-mentioned indenture, bearing date 

12th November , 1819, and of which said indenture the said 

bishop has within had oyer, and which is within set forth 

upon such oyer thereof. That the said agreement was 

made, and the said indenture sealed and delivered, in 

the lifetime of J. Bradshaw, and he, at the time of 

making the said agreement, and of sealing and delivering 

the said indenture, was afflicted with the said mortal disease, 

and in extreme danger*of his life, and his life was thereby 

then grhatly despaired of; and that J. T. Trajford and 

plaintiff, at the time of making^ the said agreement, and of 

sealing apd delivering the said indenture, well knew and 

believed that the said J. Bradshaw was afflicted with the 

said mortal disease, £gid in extreme danger of his life, and 

that his life was thereby then greatly despaired of; and that 

the said agreement tvas made, aud the said indenture sealed 

and delivered, without any knowledge or privity whatsoever 

of the said G* Upplcby, and without any intention to present 
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the said G. Uppleby to the said church when it should be¬ 
come vacant. But whether or not, upon the whole matters 
aforesaid, by the jurors aforesaid, in form aforesaid found, 
the said J. T. Trafford did grant, &c. unto plaintiff, his ex¬ 
ecutors, Sec. the advowson, &c. of, in, and to the within- 
named church, with the rights, &c. thereunto belonging, in 
manner and form as plaintiff" hath in the first and last counts 
of the declaration, or in either of them, in that behalf al¬ 
leged, or in manner and form as is stated in the oyer of the 
said indenture set forth, the jurors aforesaid are wholly ig¬ 
norant. And whether or not, uprpi the whole matters 
aforesaid, the said J. T. Trafford , while the said church 
was full of the said Brydshmr, he being the incumbent 
thereof, did grant, Sue. the jurors aforesaid are wholly igno¬ 
rant, And whether or not, upon the whole matters afore- 

i 

said, it was corruptly, simoniacally, ai|| unlawfully, and 
'against the form of the statute in such case made and pro¬ 
vided, agreed by and between J. T. Trafford And plaintiff", 
in manner and form as defendant hath above in his within- 
mentioned fourth, fifth, sixth, seventh, eighth, ninth, tenth, 
eleventh, twelfth, thirteenth, fourteenth, and fifteenth pleas, 
or any of them, alleged, the jurors aforesaid are wholly ig¬ 
norant, aud thereupon they pray the advice, &c. concluding 
in the ordinary form. Judgment being given for the de¬ 
fendant upon the special verdict, in the inferior court, the 
plaintiff brought error. 
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Parke K for the plaintiff in error. The question in this 
case is, whether a contract for the sale of the next presenta¬ 
tion of a living, the incumbent being in extremis, but the 
purchaser having no intention to present any particular in¬ 
dividual, is, or is not, simoniacal. The plaintiff certainly 
contends that such a contract is «not simoniacal,. and the 
argument is supported as well by prirfciple as by authorities. 
Barrett v. Glubb (a) is directly in phint, where it was held, 
that “ on the purchase of an advowson in fee, the incuni- 
(«) 2 Sir W. Bl. 1052. Bac. Abr. Simofiy. A. 
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beat being in extremis, but without any privity of the clerk, 
the next presentation is not void, as being upon a sitnonia- 
cal contract;” and where De Grey, C. J. said, “ the church 
is not actually void, but in great probability of a vacancy; 
which however is by no means equivalent to a certainty* 
We should go beyond every resolution of our predecessors, 
to determine this to be simony.” The principle and pro¬ 
priety of that decision were very fully considered iti Green¬ 
wood v. The*Bishop of London (a), and nothing was said, 
either there, or in any subsequent case, to invalidate its 
authority. [ Bayley , JT. Is it known what was the result of 
Barrett v. Gluhb , and whether the Court of Chancery 
acted upon the certificate sent by the Court of Common 
Pleas ?] That is not known with certainty, but as the case 
has been reported by Mr. Dickens (h) as a decision of the 
Court of Chancery, it would certainly appear that it had 
been adopted as such. The effect of that decision is, that 
all future presentations passed by the contract, because the 
advowson consists in fact of all the future presentations, 
and surely, if the next presentation passes when coupled 
with others, it must equally pass alone. The present case 
is not within the scope of 31 Eliz. c. G. s. 5. The object 
of that statute was to prevent the patron from acquiring any 
personal benefit or profit by his selection of the presentee; 
but as the patron may lawfully be changed, any portion of 
the patronage may, while the church is full, lawfully be 
sold; and under such circumstances it cannot be said that 
the new patron acquires any benefit by presenting, for he is 
within the rule laid down by Lord Coke (c), “ that a fit 
person for the discharge of the cure should be presented 
freely, without expectation of any thing.” [ Bayleg, J. By 
12 Jmi. c. 2. s* 12., he who buys, or procures to be bought, 
in his own name, or that of another, the next presentation, 
cannot present, nor bb presented, to the church.] All the 
thiee hi which the sale'of a next presentation has been held 


(«) 5 Taunt. 727. 1 Marsh, (6) 2 Dickens, 516. 
2921S. C. * (<•) Co. Liu. 17 b. 



HILARY TERM, FOURTH AND FIFTH OEOi IY. 

iHegal, are to be found in fVatson’s Complete Incumbent (a), 
and they are all mainly distinguishable from the present, for 
they aU contain one or other of these ingredients; either, a 
fraudulent presentation, as a mode of concealing a simonia- 
cal contract; or, a purchase directly by the clerk himself; 
or, a purchase with an intention to present some particular 
individual. In Winchcombe v. Pulleston ( b ) the next pre¬ 
sentation was conveyed to the new, patron, as a cloak for a 
simoniacal contract previously made between* him mid the 
clerk, whom he afterwards presented. In Kitchtn v. Cal¬ 
vert (c) it was said by Snigg , B., “ ^hat if A. doth buy the 
next avoidance, with an intent to present B., and die 
church becoming void, A- doth present B. accordingly, 
this is simony. By averment, and by good pleading, the 
presentment of B. shall be void.” It follows, therefore, 
from that case, that the contract is not iHegal, except when 
it appears, on the face of the record, that it was made with 
an intention to present some particular indiviclual; and it is 
to be observed also, that the contract there was made after 
the church had actually become vacant. But here, the 
special verdict finds expressly that Uppleby was no party 
to the arrangement, and that the plaintiff did not enter into 
it with any view of presenting him as the Clerk. The right 
of presentation is a valuable right; it is an estate, and as 
such is capable of transfer, so long as there is no corrupt 
motive mixed up with the contract, and while the church is 
actually full. Here, the church was full when the contract 
was made. The only criterion on this point is the life of 
the incumbent, for so long as be is actually alitfe, however 
-near he may probably 6e to death,*so long the church is 
full, but from the moment of his decease, tfoe church is 
void, and the right cannot be conveyed. This church was 
in feet full, and the Court will confine itself W that 
point, and will not enter into nice Questions of probability. 
In Brooksbie’s case (d) it was held that fthe grant of a pre- 

fa) 32. g(rf) Cro. Eliz. 173.1 Leon. 1(57. 

(h) Noy, 25. Hob. 165. S.C. 3 Leon. 256. Dyer, 282, iu niar- 

(c) Lane, 102. gin, S. C. 
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sentation after the church became vacant, was void, “ for 
after the avoidance jit is merely a thing in action, and so 
annexed to the person, that it cannot be granted or re¬ 
leased.” Agar v. The Bishop of Peterborough (a), and 
many other cases, may be cited to the same point, and serve 
to explain the decision in the case of Baker v. Rogers (b). 
In that case the contract for the next presentation was made 
after the church had become vacant, and it was held, that as 
the sale of it would have been illegal, the presentation by 
the purchaser was, by construction of law, a presentation by 
the owner, and was clearly simoniacal, because the latter 
had received a sum of money for it. In Walker v. Ham* 
mersley (r) there was a sale of th§ advowson, with a cove¬ 
nant to present a particular person, the church being then 
full of an incumbent by occupation; and it was held to be 
simony, because by construction of law the church was va¬ 
cant at the time of the sale. The circumstances of this 
case shew tha( it is not within the terms of the 31 Eliz. c. 6., 
and if so, it does not come under the jurisdiction of this 
Court, for, as Lord Holt said in The Bishop of St. David's 
v. Lucy (d), “ the common law takes no notice of any 
simony, but that which the statute ineiftioiis;” and he after¬ 
wards adds, “ there is not a word of simony in the statute of 
Elizabeth, but of buying and selling.” Smith v. Shelburne 
(e) has decided, that the purchase of the next presentation, 
where the incumbent is in extremis, is not simoniacal. 
[Best, J. That case was decided entirely upon the principle 
that the purchase was made by a father for his son, which it 
was there assumed might legally be done; but that has been 
since doubted, if not expressly ovef-ruled.^/)] The pro¬ 
priety of the decision certainly was doubted at the time by 
Anderson, C. J., but that was upon the ground that the son 
was pifoy to the contract; and that appears to be the real 

t, • 

(a) Dyer, 129. (d) 1 Ld. Rd. 447. 12 Mod. 237. 

ih) Cro. Eliz. 788, Moor. <fl 4. S. C. 
is. C. (c) Cro. Eliz. G85. 

(<;) Skinner, 90. 3 Lev. 115. S.CW ; (/’) Vide Moor, 916. S.C. Booth 
• *v. Potter , Cro. .Tac. 533. 
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objection that has since been taken to the case, for it is 
cited by Lord Chief Baron Corni/m (a) as a contract to which 
the clerk himself was a party. In Sheldon v. Brett ( h) it is 
said by Hutton, J. u Wc, in Chancery, have adjudged, that 
the grant of the next avoidance for money, where the parson 
was sick in his bed, ready to die, is simony: for the statute 
is, if the contract be made directly, or indirectly, by any way 
or means.” But that also must have»been the case of a con¬ 
tract made with the knowledge of the clerk, for He Grey, 
C. J. so describes it in his judgment in the case of Barrett 
v. Glubb (<;). The result, therefore, njost clearly is, that by 
the common law th$ patron may sell his patronage or any 
portion of it, at any time wjiile the church is full, though he 
never can when the church is vacant; and, that no siugle case 
can be found which has decided that the sale of patronage 
while the church is full is made void by the statute; pro¬ 
vided the contract be made w ithout an intention by the 
purchaser to present any particular clerk, and provided the 
clerk himself be not privy to, or party in, the contract. At 
common law, therefore, the present transaction would un¬ 
doubtedly be valid and legal, and as the special verdict 
expressly negatives the only two circumstances which 
could render it void by the 3 1 Eliz. c. 0., it is equally plain 
that it is good by the statute law. Upon these grounds the 
plaintiff in error is entitled to judgment. 


m 
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Bishop of 
CHESTER. 


X). F. Jones, contril. Many of the cases already cited 
may be dismissed without further‘examination, because in 
some of them the purchase was made, either by the clerk 
himself, or with his knowledge, and in.others the fact of the 
incumbent being in extremis was unknown to the contract¬ 
ing parties; circumstances which essentially distinguish 
them all from the present case. This is a grant of a. next 
presentation, made for money, the pasties knowing that the 
incumbent was in extremis, but the clerk nqt being a party 


(«) Com. Dig* Ebglise, (N. 8.) fife 2 Sir Wm. Bl. 1052. 
(5) Winch. 63. W 
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in, or privy to, the contract; and. the short question is, whe¬ 
ther such a grant is good. The church, though de facto 
Bill, was, by construction of law, vacant, and therefore, ac¬ 
cording to some of the authorities already quoted, the 
thing sold was a mere chose in action, and could not be 
the subject of grant. In order to render the sale of an ad- 
vowson or a presentation good, it must appear, that the 
purchase has been made with an intention to acquire a 
property in the thing sold; and it has been so held in. every 
known case upon the subject. It was in very early times 
determined that the v sale of an advowson, made whUe the 
church was vacant, was void as respects the next presenta¬ 
tion. Jenk. Cent . (a) Stephens y. Wall (b ). It has been 
held void even in a case where no money was paid, upon 
the ground of public policy; The Bishop of Lincoln v. Wol- 
forstan (c), where it is said by Lord Mansfield , and by 
Wilmotf J., “ that the true reason why a grant of a fallen 
presentation, or of the avoidance of ah advowson, is not 
good, quoad the fallen vacancy, is the public utility, and the 
better to guard against simony; not for the fictitious reason 
of its being then become a chose in action.” Thus the 
only remaining question is, whether any difference is pro¬ 
duced by the fact here found, that the person presented was 
in no manner privy to the transaction. Now, Baker v. 
Rogers (d) has certainly decided that such a grant is void, 
even though made without the privity of the clerk; though 
it has been held that under such circumstances the clerk is 
not liable to the penalties imposed by the act of parliament. 
3 Inst. 154 ., and Dr. Hutchinson' s Case (<?). This, how¬ 
ever, was a sale of the next presentation only, and not of 
the advowspn, in which respect the case is distinguishable 
from that of Barrett v. Glubb (f ). Here the incumbent 

was at the point of de?.th, as the contracting parties well 

• 

. («) 23ki Ca. 15, » ' (<l) Cro. Eliz. 788. Moor, 911. 

(b) Dyer, 282. b. 1 Ander. 15. S. C. 

S.C. „ (c) 12 Rep. 101. 

i (c) 3 Burr. 1504. *■ (/’) 2 Sir W. BL 1052. 
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knew, and actually died only six hours after the bargain was 
made. To hold such a contract good, would be utterly 
to defeat the policy of the law, which is to prevent evea the 
risk of a simoniacal presentation, and in furtherance of 
which it has been held that the purchase of a next presen¬ 
tation, in order to the nomination of a particular clerk, is 
void. Kitchin v. Calvert (a). Sheldon v. Brett (k) decided, 
* that die grant of the next avoidanoe for money, where the 
parson was sick in his bed, ready to die, is simony;” and 
though De Grey, C. J. in Barrett v. Gluhb (&), assumes 
that the clerk in that case was privy tp the contract, there is 
nothing in the repost to justify the supposition. So, “ where 
die father of the incumbent contracted with the patron’s 
wife to give her 100 1 . if the patron would present his son, 
the patron or meumbeut not knowing of this contract, yet 
this was held to be within the statute;” Culver’ s case, 
cited in Bawderok v. Mackaller (d), which is a sufficient 
answer to the case of Smith v. Shelburne (e) cited on the other 
side. A right of next presentation is not deemed to be 
profits, so as to call upon the party to account. Upon this 
principle il has been held, that a guardian in socage, or by 
nurture, cannot present to a church in the name of the heir, 
because he cannot account for it; 1 Inst. J7* b. 88. a. 
3 Inst. 156. The like has been held with respect to a 
mortgage, in Amhurst v. Dawlitigs (f ), where the Court 
said, “ the mortgagee can make no profit by presenting to 
the church, nor can account for any value in respect there¬ 
of, to sink or lessen his debt, and the mortgagee therefore 
in that case, until a foreclosure, is but in the nature of a 
trustee for the mortgagor".” The only Authority which bears 
against the defendant, is Barrett v. Gluhb (c), and that va¬ 
ries from the present, inasmuch as there the advowsou was 
tbe subject of the sale, and the length of the negociatkm 
between the parties went to shew that the thing sought to 

(a) Lane, 102. (d) Cro. Car. 330. 

lb) Winch, 03. (f) Cro. Eli/.. 685. 

(<•) 2 Sir W. III. 1052. (/) 2 Vernoif, 401. 
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1824. be acquired was the property in the advowson, and not 
% **v**~ f merely the early right of nomination to the next turn. 

* ?ox Many cases have decided that the statute 31 Eliz. c. 6., 
Bishop 6f * though penal, ought to receive a liberal construction, with- 
C hester. ou j w } 1 i c | 1 the objefct of the legislature must be defeated, 
and public, policy evaded. This contract was made with 
a view to the immediate right of presentation, and as such 
it was a fraud upon thespolicy of the law, and consequently 
void. For these reasons the judgment of the Court below 
mpst be affirmed. 

Parke, in reply. That this contract might have been 
void either by the common law, pr the canon law, it is not 
necessary to dispute, because the question now is, whether 
it is void by the statute of Elizabeth . “ Simony, as such,” 
said De Grey, C. J. in Barrett v. Ghtbb (a), “ was un¬ 
known to the common law, though I agree that corrupt 
presentation, was. But what is, or is not, simony, now de¬ 
pends on the statute of the 31 ,E/iz. c. 0., which did not 
adopt all the wild notions of the canon law; but has de¬ 
fined it to be a corrupt agreement to present.” It is said 
that the transaction in this case is a fraud upon the policy 
of the statute ; but as the object of the Statute is, as it was 
also of the common law', to have a fit person presented, the 
mischief intended to be prevented does not occur, unless a 
corrupt knowledge and participation in the contract be 
shewn to exist in the clerk himself. Now there is no 
evidence of that kind in this case, and even if there had 
been, lhaf w'ould properly have been for the consideration 
of the jury as a matter of fact, and cannot come before the 
Court as a matter of law. It is said in Byrie v. Manning (b), 
“ without special averment, or shewing, that it was a si- 
moniacal contract, it shall not be so intended,” and upon 
that principle the Court will act here. There is no special 
averment or shewing of fraud in this case, and therefore the 
Court will not presume that any fraud was intended. 

v ( a ) 2 Sir \V. III. 1052. 


(5) Cro. Car. 425. 
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The case was argued in the course of last Trinity Term, 1334 

when the Court took time to consider of its judgment, 

which was now delivered by Fox 

v. 

Bishop of 

Abbott, C. J.—We are of opinion that the judgment Chester * 
of the Court below in this case must be affirmed, and our 
opinion is founded upon the language of the statute 31 
Etiz. c. 6., and the established principle of law, that the 
provisions of an act of parliamMit shall not «be eluded by 
shift or contrivance. The cases cited ip argument are to 
a certain degree contradictory, and it is by no means an 
easy task, to make them reconcileabfe. The decision men¬ 
tioned by Hutton, J. in Sheldon v. Brett (a), would proba¬ 
bly prove a Strong authority in favour of the present de¬ 
fendant, if we were acquainted with all the circumstances 
of the case; but unfortunately we are not: and it is op¬ 
posed by the case of Barrett v. G/ubb (6), in which un¬ 
doubtedly the opinion of four very learned judges is ex¬ 
pressed in favour of the validity of the s&le of a next 
presentation, made where the early decease of the incum¬ 
bent is anticipated. That case, however, does not appear 
to have been acted upon by the Lord Chancellor, and 
therefore we d<^ not consider it altogether as a judicial 
authority. Upon referring to the entry of the decree in the 
Register Book, we find that his Lordship deefeed a con¬ 
veyance of the advowson, and awarded costs to the plain¬ 
tiffs, the purchaser and his clerk; but he made no decree to 
restrain the seller from prosecuting his quare impedit. 

Now this we think he would have done, if he had thought 
that the presentation passed to the purchaser, for the seller 
certainly must succeed in the quare impedit, because the 
advowson had not been actually transferred before the 
church became vacant, but only contracted for: and if the 
Lord Chancellor .had thought that, the presentation passed 
to the purchaser, he would have imposed upon the seller 
the condition of presenting the purchaser’s nominee, as in 

(«) Winch, 63. (ft) 2 Sir \\. Bl. 1052. 0 
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]8$4. Ab'CMc of a mortgage, for by that course only could that 
nominee be entitled to be instituted to the church. In 
Fo * addition to this it appears, both by the register book and 

Bishop of by the report of the case in Dickens, that there was a nego- 

C hestek. oiation of some length before the purchase of the advowson 
was finally arranged, and that the dangerous state of the 
incumbent was unknown to the seller, at the time when the 
bargain was made: but the fact of the previous negociation 
was not introduced into tbft case sent by the Lord Chan¬ 
cellor to the Court of Common Pleas. The special verdict 
in tlais case does not find the fact of any previous negocia¬ 
tion; the only fact9 found, are, the contract of the 12th of 
November , 1819, and the transfer of the same date. We 
cannot presume any thing which we do not fihd in the spe¬ 
cial verdict, and therefore we have merely to examine the 
facts with which we are furnished, and the language of the 
statute of Elizabeth, with relation to each other. The pre¬ 
amble to the fifth section, which has somewhat irregularly 
found a place* at the close of the fourth, states, that the 
statute was made for the avoiding of simony and corruption 
in presentations to benefices, ike. and the fifth section 
enacts, “ that if any person or persons, &c. shall or do at 
any time for any sum of money, &c. directly or indirectly, 
or for or by reason of any promise, 8Cc. of or for any sum 
of money, &c. directly or indirectly present or collate any 
person to any benefice with cure of souls, &c. or give or 
bestow the same for or in respect of any such corrupt cause 
or consideration; that then every such presentation, &c. 
shall be utterly void, frustrate, and of none effect in law, 
and the Queen’s Majesty, her heirs/ &c. to present, &c. for 
that one time or turn only.” Now, it is a proposition 
equally consistent with sound reason and law, that he who 
enables another to do an act, which without such enabling 
the other could not do, .himself, indirectly at least, if not 
directly, does that act. .Then, what are the facts of this 
cas’e? On the 12 th of November, 18 IQ, Bradshaw was 
/ afflicted with a mortal disease, so that he was then in ex- 
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treme danger of his life, and his life was thereby then 
greatly despaired of; he continued to be so afflicted with 
such mortal disease, and in extreme danger of his life, and 
his life was and continued 4o be so greatly despaired of 
until the time of his death; and he died on the same J2th 
of November, about half after eleven at night. On the same 
12th of November, about ten minutes after three in the 
afternoon, an agreement was made and concluded between 
Trafford, who was then seised o£ the advowson for his life, 
and the plaintiff, for the sale by Trafford to the plaintiff, of 
the next presentation, in consideration of £t), 000. On the 
same 12th of November, and immediately after making that 
agreement, TrnffoM and the plaintiff, in pursuance of the 
agreement, and as an expedient to carry it into effect, and 
to convey the next presentation alone, executed the deed of 
which the defendant has had oyer, (being that on which the 
title of the plaintiff is founded,) and which purports to be a 
conveyance of the advowson by Trafford to the plaintiff 
and his executors for ninety-nine years, if Trafford shall so 
long live. At the time of making the agreement, and exe¬ 
cuting the deed, Bradshaw, the incumbent, was afflicted 
with the said mortal disease, and in extreme danger of his 
life, and his life thereby then greatly despaired of; and 
Trafford and the plaintiff, at the time of making the agree¬ 
ment, and executing the deed, well knew and believed that 
Bradshaw was afflicted with the said mortal disease, and 
was in great danger of his life, and that his life was thereby 
then greatly despaired of. Such is the finding of the jury, 
which agrees precisely with the allegations in the seventh 
and some other pleas, ayd though it differs from those in 
the sixth plea, by substituting a general knowledge and be¬ 
lief, for a knowledge of the deceased, the danger and the 
despair of fife, and a belief that death was fast approaching, 
the' variation cannot be regarded hs^ material. Can it be 
contended, that an agreement for thesalc of a next presen¬ 
tation, made when the incumbent is, and is known to be, at 
the point of death, followed up by a deed purporting to be 
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a conveyance, not, like the agreement, of a next presents* 
tion, but of a term likely to comprehend several presenta¬ 
tions, though intended to convey the next only, is not a plain 
evasion of the provisions of the act of parliament, and an 
indirect presentation by the seller, of the clerk of the pur¬ 
chaser ? If it is an evasion of the act of parliament, it must 
necessarily be void upon general principles, according to 
the construction of law suggested by Lord Hardwicke in 
Grey v. IJesJceth («), and by the established doctrine of the 
bankrupt laws, that a voluntary payment made by a man in 
contemplation of bankruptcy to one creditor, for the pur¬ 
pose of favouring thaf creditor to the prejudice of the rest, 
is an evasion of that rateable distribution for which those 
laws provide, and therefore void,* and the money recoverable 
by the assignees. We are, however, of opinion, that the 
presentation made under such circumstances i*t indirectly, 
a presentation by the seller. It is, indeed, found, that the 
agreement was made, and the deed executed without the 
intervention*or privity of the person afterwards presented 
by the plaintiff, and without any previous intention on his 
part to present that particular person when the church 
should become vacant. But several of the cases quoted in 
argument, and especially that of Baker v. Rogers (6), shew, 
that the privity of the clerk is not a necessary feature to 
constitute a corrupt and simouiacal contract. There, the 
next presentation was purchased for money the next day 
after the church became vacant, and the contract was held to 
be void, because it was a fruit fallen, and a chose in action, 
not assignable; the presentation also was held to be simo- 
niacal, although the person presented by the purchaser had 
no knowledge of the transaction till after he had been in¬ 
ducted. Nor is an intention to present a particular indi¬ 
vidual a necessary feature; the plaintiff may have intended 
to present some other 'person, who, becoming acquainted 
,j$ith the character of the transaction, might choose to decline 
||flhe presentation; or may have intended to select some person 
(a) Ambler. 2G8. (b) Cro. Eliz. 708. 
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from oat of a class of men distinguished by particular habits, 
doctrines, or tenets, or to indulge his liberality by bestowing 
a valuable appointment upon some person selected on 
account of his piety and learning. Biff no one of these 
intentions would alter the character of the transaction itself; 
the transaction may be unlawful, though the use for which 
it is designed may be innocent, or even laudable : it is, as 
was said in one report of Baker v. Rogers (a), Hie contract 
that makes the simony. Then, if this is, m substance, 
which it appears to us to be, a contract for money, that 
Trafford shall, by means of an assignment to the plaintiff, 
and consequently in the plaintiffs name, present a clerk to 
a church, full in name an4 form, but known to the parties 
to be vacanfcin reality, that is an illegal contract, and a pre¬ 
sentation made under it is void. Such a decision, it has 
been argued, will open the door to many nice questions, and 
to much litigation; the only just criterion of a simoniacal 
contract has been said to be the actual vacancy of the 
church; and it has been asked where the line is to be drawn, 
and whether a conveyance made a few days, or weeks, or 
months before vacancy, the incumbent being sick, and not 
expected to survive long, can be good, if a conveyance 
made a few hours before the decease of a sick incumbent, 
is void ? To all this, the statute is an answer. It does not 
notice the vacancy of the church, nor does it make vacancy 
necessary to render a contract corrupt; it is consistent with 
the very words of the statute, that a contract may be cor¬ 
rupt even while the church is full. I presume, no person 
would argue that a sale for money of a next presentation, 
coupled with an agreement for an instant or early resigna¬ 
tion, would not be within the statute/ and void; *and if va¬ 
cancy is not necessary to & corrupt contract, the particular 
facts and circumstances of every case must be attended to, 
as the best criterion of the nature and character of a con¬ 
tract. It is needless to repeat the facts of *this case ; thcjfr 
are, I trust, such as have not often occurred, and are not 

(a) Moor. 914. * 
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likely soon to occur again. Our judgment here will govern 
ouly in cases of similar circumstances, and not in any case of 
a fair anticipation of a speedy vacancy, derived from the 
apparent ill health, infirmity, or age of the incumbent, and 
the realization of which may be long protracted, or wholly 
frustrated. We regard the present as the case of a church 
full in name and form, but vacant in substance and reality, 
and known to. be so by*the contracting parties, who, con¬ 
scious that the contract would not bear exhibition in its real 
shape, endeavoured to cloak and conceal it under the sem¬ 
blance of a conveyance, more extensive in its form, but nar¬ 
rowed in its effect, by a mutual agreement,^ the primary 
object of their contract, which wgs the next presentation to 
a church, which they, throughout the transaction, treated as 
actually vacant. For these reasons, we are of opinion that 
the judgment of the Court below ought to be affirmed. 

• Judgment affirmed. 


Monday, The King v. R. S. Cooke. 

February 9. 

An informal TlIIS was an indictment against the defendant, and three 

plea in abate- other persons, for a conspiracy, to which this defendant 
ment cannot , , . , - „ . . , 

be quashed on pleaded the following plea m abatement:—“ And Richard 

though* plead ^ a ff or ^ C°oke, Lord Stafford , Baron Stafford, who is in- 
ed for delay; dieted by the name of Richard Stafford Cooke, late of the 
murred ta de P ar * 8 ^ °f Casllechvrcfl, in the county of Stafford, gentleman, 
in his own person comes, and having heard the said indict¬ 
ment read, prays judgment of th^said indictment, because 
he says that on the day*of taking the inquisition aforesaid, 
and long before, he was, and from thence hitherto hath 
been, and still is, Lorcl Stafford, Baron Stafford, and the 
state, degree, title, and honour of Lord Stafford, Baron 
Stafford, on the* day of taking the inquisition aforesaid, and 
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long before, had and enjoyed, and still has and enjoys, and 
this he the said Richard Stafford Cooke , &c. is ready to 
verify, &c. Wherefore, &c.” On a former day, Talfourd 
obtained a rule nisi for Quashing this plea, on the ground 
that it was informally pleaded, and pleaded for the mere 
purpose of delay. 



1824. 
The Ema 


v. 

Cook®. 


Campbell now shewed cause. Jt is not pretended that 
if this plea is well pleaded iu point of form, it is not a good 
plea to this indictment. Then if it be informally pleaded, 
the proper course for the prosecutor^ to adopt is to demur j 
because it is <^pte t unusual to call upon the Court to quash 
a plea in abatement, for % informality. The effect of this 
application is to deprive the defendant of his writ of error, 
for if this plea should be quashed, he would have no 
remedy. No case can be cited on the other side in which 
the Court has ventured to quash a plea in abatement. In 
Thomas v. Smithies (a), the Court of Common fleas refused 
to quash even a nonsensical plea in abatement, but left the 
party to sign judgment at his peril. The objection, it 
seems, to the plea is, that the patent by which the defen¬ 
dant’s peerage is created, has not been set out, and that the 
defendant has not deduced his pedigree from the person 
under whom he derives his title; but this seems unneces¬ 
sary, Rex v. Knowles (4), Co. Lit. 16. b. and n. 3. Countess 
of Rutland’s case (c), 2 Hale’s P. C. 240. But the prelimi¬ 
nary objection is, that the Court cannot quash this plea, let 
it be never so informally pleaded. [Abbott, C. J. We are 
certainly not called upon to decide the sufficiency of the 
plea; the question is, whether we shall quash it, as being 
utterly bad. It certainly is a strong measure tp quash the 
plea altogether; we will hear the other side.] 

Scarlett and Talfourd contriL The object of this plea 
is, in the first place, to obtain a diffeifeut mode of trying the 
defendant’s supposed title to the peerage, than that pre- 

fa) 4 Taunt. 668. (ft) 1 Ld. Rayra. 10. (C) 6 Rep. 53. 
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scribed by law ; and, in the second, to delay public justice. 
The question is, whether this is a bonfi fide plea; for if it 
be not, th6 Court, in its discretion, will quash it. In all 
criminal proceedings, if a plea^be bad, or improperly 
pleaded, the Court, iu its discretion, will either quash it on 
motion, or leave the prosecutor to demur. This discretion 
is not exercised with reference so much to the degree of in¬ 
formality apparent on the face of the plea, as to the degree 
of injury and delay by which the purposes of public justice 
may be affected. With respect to indictments, it is laid 
down in Com. Dig. [it. Indictment (H), that a defective 
indictment may be quashed upon motiop; and there seems 
no good reason why the same power should not be exer¬ 
cised by the Court with respect to defective pleas. Here is 
a plea obviously pleaded for delay, and which ought not to be 
encouraged. In Rex v. Grainger (a), the Court quashed 
a dilatory plea, because there was no affidavit to verify it; 
this at least is an authority to shew, that the Court does ex¬ 
ercise a discretion where the plea is pleaded for delay. 


Abbott, C. J.—No instance has been mentioned in 
which the Court has, upon motion, quashed a plea of this 
description; and I believe none can be found. The case of 
Rex v. Grainger is no authority for this purpose, because 
the plea there not being verified by affidavit, according to 
the statute (b), it could not be received at all as a plea. In¬ 
dictments may be quashed on motion, but the same reason 
does not apply to pleas, which stand upon a very different 
footing. ‘Whatever may be our opinion as to the merits or 
demerits of this plea} we think if too strong a measure to 
quash it on.motion. * 

The other Judges concurred. 


, («) 3 Burr. 1617. 


Rule discharged. 
(ti) 4 and 5 Anne, c. 16. s. 11. 
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The Kino v. the Mayor, Jurats, &c. of Gravesend. Monday, 

February 0. 

This was a rule calling on the Mayor, jurits, and in- By charter, 

habitants of the villages and parishes of Gravesend and ||' o e n c “ f rpora " 

Milton , in the county of Kent, to shew cause why a Gravesend 

mandamus should not issue to them, commanding them a capital s%- 

to admit Francis Southgate and George Nicholas' Rich, f es . chal * or , 

as deputies and nominees of the Honourable C. Vzsey, and a sub-se- 

sub-seneschal or under-steward of the said villages and JJnder-stew- 

parishes, to enrol and enter all indentures of apprentice- ard, by the 

ship of apprentices taken by the inhabitants of the said the judicial 

corporation, t# enrol all freedoms of such apprentices, 

and to enter in a ledger or*book the acts and matters agreed tions of a re- 

upon at any* courts or assemblies of the said corporation, £ orc r 7 ere j° 
r *' ... . r # 7 be performed, 

and to discharge all other ministerial duties belonging or hue no autho- 

annexed to the said office. The affidavits in support of the ^appoint 

rule stated, that, by a charter of 7 Car . 1. the foreman, a I t ^ put ^’ an< * 

jurats, and inhabitants of the villages andf parishes of by4aw S of & the 

Gravesend and Milton, and their successors, were created a cor P? ra j*°“ 

7 required that 

corporation by the name of u The Mayor, Jurats, and in- the under¬ 
habitants of the villages and parishes of Gravesend and 9 gufficimt°de^* 

Milton, in Kent.** By that charter, they were to have one vaty, should 
. , . . . . , , , , be attendant 

capital seneschal, or high steward, and one other person, a t every court, 

skilful in the laws of the kingdom, sub-seneschal, or under- discharge 

. . . . . the duties of 

steward, who should inhabit and reside m the villages and his office: 

parishes aforesaid, unless the mayor, jurats, and inhabitants u^er-steward 

for the time being should dispense therewith. Power was could not ap- 

given to the corporation to make by-laws for.declaring g^era/^to^ 

after what manner the mayor, iurats, and inhabitants, and discharge all 

, . J * his ministerial 

their officers and ministers should behave and demean them- duties. 

selves in their offices and functions respectively. /)n the he^nlgtfc’ap 3 * 

20th March, 1822, two by-laws were made at a corporate point a deputy 

meeting; one, requiring that all inhabitants taking appren- particular 6 

tices should bring ’their part of the indenture to the mayor ministerial 

, i 1 i| \ ftCty WliU 1116 

to be signed and allowed, and that the sub-seneschal should assent of the 
then enrol the same in a book, kept for tftpt purpose, and corporation, 
also should enrol the freedom of every person having served 
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1824* an apprenticeship of seven years, and then claiming his 
freedom; and the second requiring that all acts and matters 
v. agreed upon at any courts or assemblies holden by the 
Jurats^ &c° r of ma y or > j urats j and common council of the corporation, 
Gravesend, touching or concerning the good or government of the 
same, should, by way of act or order, be forthwith drawn 


up and entered in some ledger or book to be kept for that 
purpose by the under-steward of the corporation for the 
time being; and that the said under-steward or recorder for 
the said corporation for the time being, or his sufficient de¬ 
puty, should be attendant at every court of record holden 
befo^g the mayor, and jurats of the corporation, and there 
should well and faithfully, according to his utmost skill, do, 
perform, and execute, all and every such thing and things 
belonging to his said office. On the 21st March , the Ho-f 
nourable C. Piesey, barrister at law, was elected sub-senes- 
chal of the corporation, and sworn on the 8th April, and his 
residence being dispensed with by the consent of the cor¬ 
poration, he appointed Mr. Southgate and Mr. Rich, who 
were both attornies of this Court, to be his deputies, to per¬ 
form, on his behalf, the ministerial duties belonging to his 
office, and especially those mentioned in the by-laws 
above referred to. On the H)th* December, 1823, Messrs. 


Southgate and Rich presented themselves at a corporate 
meeting, and required to be admitted to the performance of 
these duties, but were not permitted so to do, and were in 
fact excluded from the meeting. In addition to the minis- 
terial offices mentioned in the by-laws, the sub-seneschal 
had several judicial duties to discharge, which were imposed 
upon him by the charter. He was to act as a justice of the 
peace, and hold a court of record in the borough. By the 
charterjne had no power given him to appoint a deputy, 
and no instance could f bfe found, during the last two hundred 
years, upon searching the muniments and records of the 
corporation, in which any appointment had been made of a 
\*deputy sub-seneschal, or recorder. 
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Copley, A. G., Scarlett and Comyn , on shewing cause 
against the rule, wens stopped by the Court. 

Caselee and Chitty contrd. Th| question 'll, whetlfer 
the sub-seneschal of this corporation has authority to de¬ 
pute a competent person to discharge his ministerial 
functions. Undoubtedly he could have no authority to ap¬ 
point a deputy to discharge his judicial functions, inasmuch 
as the charter makes no mention of any such power, but 
with respect to his ministerial duties the case is different. 
The by-laws set out in the affidavits fully sanction the ap¬ 
pointment of a deputy for the discharge of the duties therein 
mentioned, which are merely ministerial. By the slfcond, 
“ the under-steward, or his sufficient deputy , shall be atten¬ 
dant at every court of record holdcn before the mayor and 
^jurats, and there shall well and faithfully, according to liis 
utmost skill, do, perform, and execute all and every such 
thing and things belonging to his said office.” The by¬ 
laws, therefore, ex'pressly sanction the appointment of a 
sufficient deputy to do ministerial acts, and as the sufficiency 
of the persons appointed in this instance is not questioned, 
this mandamus ought to go. 

"■* ‘Kt 

Abbott, C. J. —We are of opinion that this is not a 
case in which the Court ought to interfere by mandamus. 
The rule is prayed for in general terms; it does not merely 
require that these deputies should be allow'ed to do some 
particular ministerial act,, but that they should be admitted 
generally to do all ministerial acts. Now if the corporation 
were compelled to admit these persons so to act, the 
effect would be to make them corporate officers, which 
would be contrary not only to the general law of .^e land, 
but to the express provisions of thq charter of the corpora¬ 
tion. Such an appointment as this* cannot be sanctioned 
but by the charter of the corporation. We are not called 
upon to decide whether, if the deputy had been appointed 
to do some specific act, and the corporation had sanctioned 
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The King 
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the appointment, it would have been a valid proceeding; 
but this is an application of a very different nature. It is* 
f% the corporation at their meetings to determine what 
j^^of st ™ n B ers pepnit to interfere in their proceed- 

Gbavesmid. ings; and as the sub-seneschal has clearly no power by 
the charter to appoint a deputy, we cannot say that the cor¬ 
poration have done wrong, in refusing to permit these per¬ 
sons to* act in the manner required. 


1824. 
Ww? 
The King 
v. 

The Mayor, 


Bayley, Holroyp, and Best, Js. concurred. 

Rule discharged. 


tions are ad¬ 
missible only 
where the 


Monday, THE KlNG V. MEAD. 

February 9. * 

It is a general INDICTMENT for perjury assigned upon evidence given 

rule in crimi- by the defendant upon the trial of an information in the 
nal cases that _ „ _ , , Y 

dying dedara- t/ourt of Exchequer, against a person named James 

Law, whom the defendant had sworn to have been present 

at, and engaged in, a smuggling transaction, at a place 

deceasechsthe ca ^ e ^ the Salt Pam, in thdlfyftrish of Scalby , in the 

subject of the county of York, on the 20th August, 1820, upon which oc- 
charee, and _ . , 

the circum- casion, Law was acquitted. 

stances of the # 

death are the 

subject of the At the trial before Abbott, C. J. at the Middlesex Sittings 
dying declara- ’ . ° 

tion; there- after Michaelmas Term, 1822, the defendant was found 

defendaSt r had * n Hilary Term last, the Court granted a rule nisi 

been convict- for a new trial, on the motion of the Attorney General, on 

nnd°ha^Tob-^ the gr o und Ihat the verdict was against the weight of evi- 

tained a rule dence;v%nd also upon affidavits. After the rule was 
nin for a new 1 • , 

trial, pending granted, James Late, tpe prosecutor, was killed by a gun-shot 

!tt Ich «JL shot wound near his dwelling in Yorkshire, and the defendant, 
ui6 prosecu- * 

tor, and on , ... 

shewing cause against the rule for a new trial, an affidavit of the dying declaration of 
fethe prosecutor relating to the transaction out of which the prosecution for perjury 
« arose; Held, that it was inadmissible. 
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William Mead, being apprehended and tried at the last 
Summer assizes for Yorkshire for that offence, was found 
guilty of manslaughter. 


D. F. Jones, (with whom was Chilly,) on shewing cause 
now’ against the rule for a new trial, proposed to read an 
affidavit of the dying declaration of James Law, in which he 
denied all participation in the struggling transaction to 
which Mead had deposed in the Exchequer; whereupon 



1824. 
The Kimo 


v. 

Mead. 


Copley, A.G. (with whom were Clarke, Gurney, and 
Walton ,) for the defendant, interposed, and objected to the 
reception of Law’s dying declaration, on the ground*' that 
such declarations are admissible only in cases where the 
^eath of the deceased is the subject of inquiry in a court of 
justice, and where the declaration relates to the immediate cir¬ 
cumstances of the death. The declaration now tendered 

to ? 

had reference not to the circumstances under which the 
deceased came by his death, but to a transaction long ante¬ 
cedent, and consequently could not be admissible as evidence 
upon an inquiry concerning this perjury, which was a mat¬ 
ter wholly collateral to the death of the deceased. Upon 
this principle, it was hehjpn Doe v. Ridgway (a), that in 
the proof of a pedigree, the dying declarations of A. as to 
the relationship of the lessor of the plaintiff to the person 
last seised, are not receivable in evidence. 


Jones and Chitty conjtrd. The dying declaration of the 
deceased now proposed to be read is so intimately con¬ 
nected with the subject of the present«inquiry, that it cannot 
be rejected upon the principles contended for on the other 
side. In Mr. Phillips *s Treatise on the Law of Evidence, 
page 200, it is laid down, that the principle upod which 
evidence of this nature is excepted dut of the general rule 
as to hearsay evidence, is founded partly on the awful situa¬ 
tion of the dying person, which is considered to be as pow- 
y * . ¥ 

(o) 4 B. and A. 53. * 
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erful over his conscience as the obligation of an oath, and 
partly on a supposed absence of interest on the verge of 
the next world, which dispenses with the necessity of cross- 
examination. («) This principle equally applies to civil as 
to criminal cases, and cannot be limited to those only where 
the death of the deceased is the immediate subject of charge 
against the defendant. This has been laicf down in the 
case of a subscribing witness to a bond, whose dying decla¬ 
rations were allowed to be given in evidence by Ileath, J. ( b) 
to prove it a forgery; and in Wright v. hit tier, (c) evidence 
of a dying confession ,by the subscribing witness to a deed 
was admitted. So that these are authorities to shew that 
the rule contended for on the otljer side cannot be confined 
to the narrow limit of an inquiry into the cause or circum¬ 
stances of the death. But in this case the dying declara¬ 
tion is pertinent and relevant to the matter which is the sub- ' 
ject of the indictment for peijury. Thqjrircumstances of 
the death are so connected with the motive for the hostility 
which the defendant is supposed to have entertained towards 
the deceased, and depend so much upon each other as not 
to be separated. The deceased, after giving an account of 
the manner of his death, proceeds, as a part of the same 
statement, to negative his havin^fbeen present at the trans¬ 
action to which Mead deposed in the Exchequer, and which 
was the cause of that angry feeling which led to the fatal 
catastropl(| The dying declaration, therefore, of the de¬ 
ceased respecting the smuggling transaction is part of the 
res gestae, and may now be received. But, admitting that 
this declaration could not be admitted upon the trial itself, 
still it may be received in the discretion of the Court as to 
the reasonableness of granting a new trial, on the same 


(a) Ld. Mohun’s case, 12 How. St. Tr. 949. Rex v. Reason and Tranter , 
1 Stra. 499. S. C. 16 How.«St. Tr. 1. Tinckler’s case, 1 East, P. C. 
354. and 2 Hume’s Com. on the Law of Scotland, respecting Crimes, 
apt. Woodcock ’§ case, 2 ILeach, Cr. C. 566. and Bambridgds case, IT 
How. St. Tr. 383. 

(b) Cited by Lord Ellenborough in Avison v. Kinnaird, 6 East, 195. 

(c) 3 Burr. 1244. 



HILARY’ TfeRM, FOURTH AND FIFTH GEO. IV. 

principle that the affidavits of parties to the record, both in 
civil and criminal cases, on motions for new trials, are 
admitted. 


us 

1824'. 

The Kino 
v. 

Mead. 


Abbott, C. J.—I am of opinion that the affidavit of 
the dying declaration of this person is not admissible upon 
this inquiry. I believe it is a general rule that evidence 
of this description is only admissible where # the death of 
the deceased is the subject of inquiry, and the circum¬ 
stances of the death are the subject of the dying declara¬ 
tion. There may be exceptions to this general rule; but 
this is not one. That part of the dying declaration which 
is relied upon, in this caSjC does not appear to have been 
made for the purpose of accusing any body, but rather 
Of clearing the deceased himself from the imputation of 
having been concerned in the smuggling transaction there 
adverted to; and therefore, on that ground, it is inadmissi¬ 
ble. The cases relied upon in the argument for the prose¬ 
cution are, in their nature, perfectly dissimilar to this, and 
afford no reason for taking this case out of the general rule, 
to which I have adverted. In the case before Mr. Justice 
Heath , cited in Avison v. Kinnaird. the declaration 
amounted to a confession,Illy the deceased himself that he 
had been guilty of. a heinous offence, in having been con- 
cemed in forging the bond in question. So also in the 
case of Wrisht v. Littler the same observation ajUes. For 
these reasons, therefore, I am of opinion that this affidavit 
ought not to be received. 


Bayley, Holroyd, knd Best, Jft3. concurred. 

» » 


The affidavit was therefore rejected. 
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Monday, 
February 9, 

Whereto an 
indictment at 
the Assizes for 
a misdemea¬ 
nor, defend¬ 
ants consented 
to plead guilty, 
upon an un¬ 
derstanding 
that they were 
not to be 
brought up for 
judgment; and 
no stipulation 
having been 
then made by 
the prosecutor 
for the pay¬ 
ment of his 
costs: Held 
that he was 
not afterwards 
entitled to a 
rule on the 
Crown side to 
have his costs 
taxed. 


The King u.Rawson and others. 

THESE defendants had been indicted at the last Assizes 
for the county of Lancaster for a riot and assault. It was 
arranged with the prosecutor, that if they submitted to a 
verdict of guilty, they should not be brougj^up for judg¬ 
ment; and upon that «understanding they pleaded guilty 
accordingly. * Since then the prosecutor had obtained a 
side-bar rule for taxing his costs, although nothing had 
been said at the Assizes upon the subject of costs. 

«» 

Scarlett on a former day obtaiped a rule nisi for discharg¬ 
ing that rule on the ground that inasmuch as nothing was 
said at the Assizes upon the subject of costs when the de¬ 
fendants submitted to a verdict, the prosecutor ought not to 
be suffered now to impose that term upon the defendants. 
Had the prpsecutor stipulated for costs, that might be a 
different matter. 

Cross , Seijt. now shewed cause against the rule, and in¬ 
sisted that the prosecutor was always considered as being 
intitled to his costs as a matter <t>f course in cases of this 
nature. It was implied by one of the conditions of the 
agreement, that the prosecutor was to have his costs, if he 
consented not to bring the defendants up for judgment. 


Per Curiam. —It is by no means a matter of course 
that a prosecutor is intitled to his costs where a defendant 
submits to a verdict of guilty up6n an understanding that 
he is not to.be brought up for judgment. If a prosecutor 
means to impose that term upon the defendant, it should be 
made matter of stipulation at the time, or there should be 
at least some understanding between the parries upon the 
subject. If a prosectftor, by agreeing not to bring the de¬ 
fendant up for judgment, expects to derive a benefit not 
usually given ^prosecutors, he should take care to have 
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the matter distinctly understood when he enters into the ar¬ 
rangement with the defendant. It does not appear here that 
the subject of costs was mentioned at all at the Assizes, 
and we think, therefore, that the prosecutor cannot now 
call upon the defendants to pay his costs. 



18*4. 

The Kino 
v. 

Rawsqn. 


Rule absolute. 


Lambebt v. Buckmasteb. 

On shewing cauge against a rule for referring it to the 
Master to review Ills taxation of costs, the case was this:— 
John Buckmaster and William Buckmaster , co-partners in 
trade, had been in the habit of employing Mr. Watson , an 
‘ attorney, sometimes separately, and sometimes jointly. He 
had been concerned for John Buckmaster separately, and 
also for the partnership, in bringing and defending different 
actions, and each partner was indebted to him to a consi¬ 
derable amount. On the 16th November, 182%, they be¬ 
came bankrupts, and a joint commission issued against 
them. At the period of. the bankruptcy, Mr. Watson had 
in his possession two leases,. which were the separate pro¬ 
perty of John Buckmaster; and after the commission 
issued, he brought two several actions, one against J. Buck - 
master alone, for his separate bill of costs, and the other 
against the partnership, for the costs due on the joint ac¬ 
count ; and in each action he recovered the amount of his 
bills, and the costs of those actions were taxed at the sum 
of 47/. Before the actions were brought, notice was given 
to the assignees that they would be brought, unless the bills 
were paid, but they declined paying them. The assignees 
having claimed the leases which were in the possession of 
Ml*. Watson , he refused to deliver thdm up, claiming a lien 
upon them, not only for the amount*of his original bills of 
costs, but also for the costs of the actions. The assignees 
insisted that they were not liable to pay more than the costs 


Monday, 
February 9. 

An attorney 
has a lien upon 
deeds, papers, 
and writings 
belonging to 
a bankrupt, « 
not merely for 
his bill for bn-, 
siness done 
before the 
bankruptcy, 
but for the 
costs of an ac¬ 
tion brought 
against him 
after the com¬ 
mission issued, 
to recover the 
amount of his 
bill, unless it 
appears that, 
as an attorney, 
he had impro¬ 
perly com¬ 
menced the 
action for the 
purpose of in¬ 
creasing costs. 
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moored up to the time of the bankruptcy, and that they 
were not liable for the coats afterwards incurred. In order 
to save expense, it was agreed by the parties, at the sugges¬ 
tion of Baylqy, J. that it should be referred to the Master 
to ascertain the precise sum* due against each of the ban¬ 
krupts, and what was the amount of the costs of the two 
actions. The Master was of opinion that H attorney was 
entitled to the amount pf his two bills, and also to the costs 
of the two ‘actions. The object of the present motion, 
which was made at the instance of the assignees, was for 
the Master to review his taxation; and that upon payment of 
the sum actually due at the time of the bankruptcy, deduct¬ 
ing the costs of the actions, the attorney should deliver up 
the leases in his possession. 

Hutchinson shewed cause. The actions upon the two 
bills were brought with the knowledge aipi privity of the 
assignees, because they were distinctly informed that un¬ 
less the bills were paid, actions would be commenced 
against % bankrupts. This application is made at the in¬ 
stance of the assignees, but they can have no better claim 
upon these deeds than the bankrupts themselves; and if 
there had been no bankruptcy, it is quite clear that the 
Buckmasters could not have taken the leases out of the 
possession of the attorney without paying the debt and 
costs. If iudeed the assignees had offered to pay the bills 
when they received notice from the attorney that actions 
would be commenced, and the attorney bad, notwithstand¬ 
ing such offer, gone on with the actions, then the Court, in 
the exercise of’its equitable jurisdiction, would have disal¬ 
lowed the ( costs of the actions; but the attorney being 
driven to bring the actions after notice to the assignees, it 
would be unreasonable t iiow to deprive him of his lien both 
for the debt and costs*, the latter being in fact incidental* to 
the former. • 

k 

Comyn control. The question is how far thte law of lien 
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extends to affect the property of third persons after a com- 1824. 
mission of bankrupt has issued;Now here it cannot be v -**’V**- / 
said that the attorney has any lien for costs incurred after LAM ®* Rt 

a * • 

the issuing of the commission. It may be fully admitted Bockmsst zt. 
that the assignees stand in the same situation as the bankrupt 
himself, and that all the liability which affected this pro¬ 
perty up to thapsuing of the commission, would bind the 
assignees; but it never can be said in point of law that the 
assignees are to be affected by an increase of debt incurred 
after the bankruptcy. Here is an increase of debt incurred 
either by the bankrupt himself, or by, the voluntary act of 
the debtor. This 4s not a case between attorney and 
client, but involves an important general question, whethe r 
any person who has a lien upon any species of property, 
can extend the liability of the property to a debt incurred 
after a commission of bankrupt has issued. It has been 
held that a bankrupt cannot extend the liability of his 
assignees after bankruptcy. Therefore, wherever the rights 
of third persons intervene, the question of lien is at an end. 

Here the question of lien ended at the time the commission 
of bankrupt issued. At that time all the property of the 
bankrupt vested in the assignees and the bankrupt had no 
power to charge his property beyond the amount to which 
it was then liable. [Bayley, J. Suppose a mortgagor be¬ 
comes bankrupt, and after the commission issues, the mort¬ 
gagee brings ejectment, or files a bill in equity for a fore¬ 
closure, can the assignees redeem the estate without paying 
the costs of the ejectment or the bill in equity ?] That is 
a very different case from this. A mortgagee has the abso¬ 
lute legal estate in him, add therefore.the assignees cannot 
redeem except on those terms which,, in a court of equity, 
they would be obliged to submit to; but a right of lien 
does not vest the property in the person with whom it is 
pledged; he has nothing more than an equitable title. 

This is a dry question of law, whether an attorney can ex-, 
tend his lien by his own voluntary act, by commencing an 



H8 ■ m xm king’s »ei«ch. 

It®#- wad proceeding to judgment against a person who is 

' lImmrt at the time the action is brought. 

V. • **'»*/ 

fivctiusTK*. ( ^ BB0TX> ^. J. —w e are o£ r opinion that the assignees 

of the bankrupt stand in thstsame situation as the bankrupt 
himself. Therefore, to whatever extent the party holding 
these deeds has aright of lien as against 0k bankrupt, to 
that extent he has thp same right to hold*them as against 
the assignees. It is clear that if there bad been no bank-’ 
ruptcy, the lien would have accrued to the extent of the 
costs of the actions brought for the recovery of the original 
bills; and although there is a bankruptcy, still the attorney 
is entitled, as against the assignees, to his lien to the extent 
of it^ costs as well as the debt, unless you could shew that 
he, being an attorney of the court, had improperly com* 
menced these actions for the purpose of increasing the costs 
for his own benefit. 

< 

Bayley, J. —The assignees might very easily have pre¬ 
vented these actions if they had paid the bills upon receiv¬ 
ing notice that actions would be commenced. The answer 
to Mr. Cornytis argument is, tfiat at the time of the bank¬ 
ruptcy there was nothing vested in the bankrupt, but a right 
to redeem these deeds. Then it follows that nothing but a 
right to redeem them passed to ihe assignees. They might 
have redeemed them immediately upon the bankruptcy, if 
they thought fit. They should have redeemed* them at the 
time they received notice that the attorney would not deliver 
them up until his lien was satisfied; but if they did not 
think fit to do so, they can now redeem them only on each 

terms as the bankrupt himself must have submitted to. 

* 

HotRoy n, J.—The attorney’s right of lien is not increased 
in consequence of an* act done since the bankruptcy, but by 
reason of a debt which had accrued before; and notwith¬ 
standing the bankruptcy, the same right of lien still con- 
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tinned; asd if <fe« tfatotottt of it has been increased by bis 3$*4. 
being imprugeutly suffered to pfoceed by action, qshelaw- 
fully might, to enforce payment of his demand, the costs * L **,J*** 
thereby incurrecfcbecome m incident to the debt, for which Bdcs “wtw. 
he has still a right of lien. 


Best, J.-^phe fallacy of Mr. Comyn’e argument is, that 
the right of lien which the attorney had before, became 
devested out ofrhim after the bankruptcy. Ifow it is im¬ 
possible that any thing can be taken out of the attorney 
after the bankruptcy which he had before, for whatever he 
had then, remained in him; and therefore, if he had a l&n 
as against the bankrupt, he ought to stand in as good a si¬ 
tuation as against the assignees, who, by their owngmpru- 
dence, have suffered the attorney to incur these increased 
costs. I am of opinion that the same right of lien remains 
in the attorney after the bankruptcy as against the assignees, 
as he had against the bankrupts before the t commission 
issued. 

Abbott, C. J.—If the assignees had tendered the 
amount of the original bill^before the actions were brought, 
then it would have been an answer to this claim of costs, 
and we should have yielded to this application. 


The rule for referring it to the Master to review his tax¬ 
ation was discharged with costs, and the original rule aud 
the Master's report thereon was made absolute. , 


LbwiS v. Harris. 

Campbell on a former day ■obtained a rule calling Where an in- 

on the defendant to shew cause why the Master should not Jjarn^es was 

excessive, and the Court granted a rule for setting it aside, leaving it* to an arbitrator 
to say for what sun the verdict should stand (nothing being said at the time as to 
costs), and the arbitrator reduced the damages considerably. Held, that the plaintiff 
was not entitled to the costs of setting aside the lnqdmtioa. 


VOL. IV. 
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. review feirtexation of costs in this cause, under the follow* 
ing^weuiMi^^ces :—Judgment having been sirred by de- 
fimlt, a writ of inquiry of damages was executed before the 
secondary; and the jury having given the.pleintiff more than 
he was entitled to recover, the defendant moved to set aside 
the inquisition for the excess. On that occasion the Court 
recommended that the amount of damageJRhould be re¬ 
ferred to a gentleman a£ the bar, hut nothing was then ^ 
about the costs of moving to set aside the writ of inquiry. 
In the result the arbitratpr reduced the damages consi¬ 
derably, and in taxing the costs the Master refused to allow 
the plaintiff the costs of the rule for settjng aside the. inqui¬ 
sition of damages; and the question now was, whether the 
plaintiff was entitled to those costs. 

Maule contended that, as the plaintiff had originally re¬ 
covered more damages than he was entitled to, it was un¬ 
reasonable that the defendant should bear the burthen of 
setting the verdict right. When the amount was referred to 
the arbitrator, nothing was said about costs, and therefore 
it would be extremely hard to impose the costs of setting 
aside the inquisition upon the defendant, the arbitrator hav¬ 
ing reduced the damages considerably. Even in cases 
where a plaintiff obtains a verdict, and a new trial is granted 
without any stipulation as to costs, and the plaintiff recovers 
a second verdict, he is only entitled to the costs of one trial. 
Upon this principle the plaintiff is not entitled to the costs 
, of setting aside a verdict which he has improperly obtained. 
The justice of the case is that each party should bear his 
own costs of setting aside the inquisition. 

» * 

Campbell , in support of the rule. When a defendant 
seeks to set aside an inquisition of damages for excess, it is 
always upon payment of costs that the rule is granted, 
tllbe defendant comes to the Court for a favour, and if he 
puts the plaintiff to the necessity of opposing the rule for 
t seducing the dibnages, he ought to bear the costs. * Here 
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. the defendant has the indulgence of having the damages re¬ 
duced, andjtherefore it . ought to be at his expense, not. the 
plaintiff's. The, costs of setting aside the inquisition are 
costs in the cause ; and as the plaintiff has the verdict, the 
costs follow as a matter of camrse. 

■** * 

Bayley/§.—P rovision should have been made respect¬ 
ing the costs at the time the rule fpr setting aside the inqui¬ 
sition was granted. If the plaintiff had stipulated that it 
should be upon payment of costs, then the defendant would 
have had an opportunity of considering whether it would 
be worth 'his whjje to take the rule upon those terms. , It’ 
has been truly said by Mr. Maule, that where a plaintiff 
obtains a verdict, and a new trial is granted without any 
stipulation as to costs, and the plaintiff recovers a second 
verdict, he is entitled to the costs of one trial only. Here 
no stipulation was made as to costs, and therefore I think 
the burthen of paying the costs of setting asjde the inqui¬ 
sition puglit not to fall wholly upon the defendant, who had 
no other alternative but either to submit to an improper 

verdict against him, or come to the Court to set it right. 

♦ 

Uolroyd f J.—The plaintiff wants the costs of a proceed¬ 
ing, the event of which is against him. I think he ought 
not to have them. 

Abbott, C. J. and Best, J. concurred. 

Rule discharged., 
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IfnffQ-, ^ Kino tf. The Mayor, Aldermen, and Recorder of the 
February 9 , Borough of Fowey. 

Mandamus THIS was a rule calling upon the mayor, aldermen, and 
will oot lie to recorder of the borough of Fowey, in Cornwatl, to shew 
poratTon^o 01 ^ cause why a writ of mandamus should not issue, directed to 

ofan indefinite commanding them to proceed to the election of a 

body; there- competent number of free burgesses of the borough, or, to 
cWter^autho- k°ld 4 me eting for the purpose of considering the propriety 
rized the of proceeding to such an election. The affidavits disclosed 
corSer,ortbeir t * ,e following facts. —By a charter of the 59 G. 3. which set 
re *ue Ct *uul tl 6 ” 0U * a ^ orraer charter, and recited that the corporation of 
rest* of the 1 >€ Fowey was in danger of dissolution in consequence of having 
taouj^for a neglected and omitted to maintain a distinct and separate 
the time being, body of the burgesses, the borough was made a body cor- 
part d'them^ porate and politic, by the name of u The mayor and free 
from time to burgesses of the borough of FowPy,” and declared to be 
alTnmes & perpetual by that name. The charter then provider that 
ofteiTancl’ ** $ e niost honest and discreet free burgesses of the 

when to them borough should be chosen in manner thereinafter mentioned, 
£ and neces- an< * s ^° u ^ he called aldermen and council of the borough; 
sary, to nomi- that one of the most honest and discreet aldermen should 
antTprefeTso he chosen as thereinafter mentioned, and be called mayor 
IB * ny nstofae* h° r0 °gh; that the mayor and aldermen for the time 

jtee burgesses being should be called the common council of the borough; 
rough aTthey an< * iheje should be one honest and discreet man, 
pleased, and learned in the laws of j England, who should be |g|]|ed re- 
bu^e°8ses?so ' border of the borough. It then directed, “ that it should he 
lawful for the mayor and recorder, or their respective depu¬ 
ties, and the rest of the aldermen *of the said borough for 
the time being, or the greater part of them, (of whom the 
mayor and recorder, or their respective deputies, should be 
to grant a two,) from time,to tim^,«and at all times thereafter, as often 
mandamus to 

compel the maybr and aldermen to proceed.to the election of free burgesses, or to hold 
a meeting for tKo purpose of considering the propriety of proceeding to sooh an 
election, in order to fill up Vacancies in the aldermanic body, and the then existing 
body of free burgetofes'fispecmely. 


to be chosen, 
to administer 
an oath for 
tbeir fidelity 
to the bo¬ 
rough, the 
Coert refused 
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and when to them should' seem fit and necessary, to nomi¬ 
nate, chuse, and prefer so many and such persons to be 
free burgesses of tibe said borough as they pleased, and to 
those free burgesses so to be chosen to administer the oath 
for their fidelity to the said borough, and all things faithfully 
to do which belong to the place of fiee burgesses to be 
done.’* It then appointed G.G. White to be the first and 
modem mayor of the borough, and\jT. Kimber , T. Graham, 
T. Orchard , W.Rashteigk , J. Bennett , J Hallatt, J.Messer, 
G.G. White, and R. Jlearle , to be the first and moclem aider- 
men of the borough, to continue in*that office during their 
lives, unless, in die mean time, for ill behaviour, or any 
other offence,* they should be removed. It then appointed 
G. Lacy to be recorder of the borough during his life, and 
as long as he should behave well. It then appointed 
JR. P. Ftamank:, C. Bennett, N. Eveleigh, G. Thomas, and 
T. Niekelts, to be the first and modem free burgesses of 
the borough, to continue in that office during their lives, 
unless, &c. as before; and declared, that in case any one or 
more of the aldermen of the borough for the time being 
should die, or be removed from that office, it should be 
lawful for the mayor, recorder, and justices of the peace, 
and the rest of the aldermen of the borough for the time 
being, or the greater pait of them, to elect and prefer one 
other or more of the free burgesses, inhabitants of the bo¬ 
rough, for an alderman or aldermen, in the place or places 
of them so happening to die or be removed, to sup¬ 

ply A |^imber of nine aldermen of the borough; and that 
he or they so elected and preferred to the office or offices of 
alderman or aldermen of the borough, the office or offices 
should have and exercise, during his or their natural life or 
lives, unless, 8tc *as before; he, or they, so chosen, first tak¬ 
ing his or their corporal oath, or oalhs, before the mayor, re¬ 
corder, or one of the justices of thp peace of the borough 
for the time being, or before two or more of the aldermen 
Of the borough, or, for want of mayor, recorder, justices, 
and aldermen, (and not otherwise), before three or more free 
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burges&s, inhabitants of the borough for' the time being, 
welt and faithfully to execute that office in all things there¬ 
unto belonging. It then empowered the recorder to ap¬ 
point a deputy, and constituted the mayor, the ex-mayor, 
the recorder, and the deputies of the mayor, and the re¬ 
corder for the time being, and the senior alderman, and the 
senior free bqp;ess of the borough, justices of the peace for 
the borough.< It was fticu alleged, that the persons ap¬ 
pointed by the charter to be mayor, aldermen, recorder, and 
free burgesses, had respectively taken the proper oaths; 
that the charter had itf every other respect been duly ac¬ 
cepted and put in execution; that the b6dy corporate had 
been during the last three years, land still ways, reduced to 
the number of six aldermen, and four free burgesses; that 
out of those six aldermen, one, namely .7. Kimber , was in a 
dangerous and precarious state of health, being more than 
seventy years old, and having had*a paralytic stroke; and 
tbat, in conse*qucnce of his age and infirmities, he was un¬ 
able to discharge his duties as an alderman and a justice of 
the peace; that out of the four free burgesses, one, namely 
T. Nickells, was more than seventy years old, and was in an 
infirm and dangerous state of health; that another, namely 
JR. P. Flamank, was seventy years old; that another, 
namely N. IT. Eveleigh , was not an inhabitant of the 
borough, and was consequently, by the terms of the charter, 
ineligible to the office of alderman; and that, by means 
thereof, the body corporate had for some time p&t been, 
and still w?s, in great danger of being dissolved. 

Adam and G. Bernard shewed cause. An application for 
a mandamus,* calling upon a corporation to elect members 
of an indefinite body is new, and cannot be supported. 
The principle on which-alone the Court exercises this high 
derogative power is, that a real necessity for such a re¬ 
medy exists, and tbat, without it, the ends of justice must 
be defeated. The present does not appear upon the affi¬ 
davits to be a case of that description, and no precedent 



HILARY TERM, FOURTH AND FIFTH GEO. IV. 

canbe found where the writ has been granted itndf r such 
circumstances as are here disclosed. It is said in Baiter's 
Nisi Prius, (a) “ that where by charter or prescription the 
corporate body ought to consist of a definite number, and 
they neglect to fill up the vacancies as they occur, the 
Court will grant a mandamus,” clearly intimating that 
learned author’s opinion to have been, that the Court would 
not grant a mandamus Ho compel * corpora$l<n to fill up 
the vacancies in an indefinite body. The power given to 
this corporation is purely discretionary, and it is quite clear 
that a mandamus does not lie to cogipel a party to do that 
which he has a discretion to do or to omit. Com. j Ou r. 
Mandamus. [Jh] 1. It is.said by Eyre, J. in the QueM®f. 
Healhcote , (0) that u all mandamuses” are “ either to re¬ 
store persons turned out, or to admit those refused,” and if 
that is a correct definition, it certainly does not compre¬ 
hend the present case. In Rex v. Bateman , (c) it was laid 
down at the bar as settled law, and not denied by the 
Bench, that “ there cannot be any mandamus to compel 
the corporation of Bedford to fill up the office of alderman, 
because the number of aldermen is indefinite and, there¬ 
fore, the result of all these authorities is, that it has been 
the general and settled opinion of the profession, that a 
mandamus does not lie to compel a corporation to elect 
members of an indefinite body. Then is there any ne¬ 
cessity for the interposition of the Court in this case ? 
Certainly not. The corporate body is not in danger of 
being dissolved. True it has been decided by Rex v. Pas¬ 
more, (df that “ when an integral part of a corporation is 
gone, and the corporation has no power of restoring it, or 
of doing any corporate act, the corporation is so far dis¬ 
solved, that the Crown may grant a new charter.” But 
here, even if all the free burgesses^ were made aldermen, 
that integral part of the corporation would not be gone, • 
nor would the corporation be in danger of dissolution, be- 
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cauf^|J^e,mlderinen would still have power la slept, xmfe 
other ^persons to be free burgesses as they migtothinh 
proper, Tjbe charter points out only two purposes..-loci 
which the free burgesses are necessary; first, «% eei»t** 
tutj pg that body, out of which the aldermen from time to 
time may be chosen; and second, as assistants ftt jhe 
election of. the mayor from, time to time. Undoubtedly, 
the aldermejflhay proceed to elect f|ew free, burgesses, SO 
8090 as all the existing free burgesses have been elected 
aldermen; but it l>y no means therefore follows, thattbe 
aldermen are bound to^lect new free burgesses, befarniiho 
pea s a nt vacancies in their own body have been filled, up. 
Imped, such a mode of proceeding would be manifestly 
subversive of the spirit and meaning of the charter. The 
aldermen are a definite body, limited in number to nine. 
The free burgesses are to be elected by the mayor, alder¬ 
men, and recorder. The meaning of, the charter*< there¬ 
fore, clearly was, that the .election of free burgesses should 
be ,by a majority of the nine aldermen. But, should this 
mandamus go, the free burgesses would be elected not by a 
majority of nine, but by a majority of five aldermen. All 
that can be done, consistently with the spirit of the charter, 
in the present situation of the corporation, is, first, to fill up 
the vacancies among the aldermen, who are a definite and 
elective body; and then, to elect such persons to be free 
burgesses, as the aldermen, in the due execution of their 
powers, and the exercise of their judgment, ul$y think 
proper. Upon these grounds, the Court will be o 
that this mandamus ought not to be granted. 


Gaselee and Wilde , in support of the rule. It is per¬ 
fectly consistent with the letter and spirit of the charter to 
contend that tfyere is now an incumbent duty upon the 
>alderinen to proceed to the election of free burgesses, or at 
least, in die alternative* of this rule, to hold a meeting for 
the pu mo se .of.considering the propriety.of.proceeding to 
such an election. The charter appointed specifipally nb% 
aldermen, of whom six only are now in office. It also ap- 
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pointedfive free burgesses, three of whom only afe capable 
ofutfendmg to the duties of their office. If, therefore, aU 
the vacancies in the aldermanic body were filled up, not one 
free bdrgess would remain. It must be admitted that no 
case i^ian be found in which the Court has granted a man¬ 
damus to Compel a corporation to elect members of an in¬ 
definite body; but if the perpetuation of ^^corporation 
depends upon the electfcn of such members,und a conse¬ 
quent duty is so created, the purposes of justice will render 
it proper that a mandamus should go. It must further be 
admitted that it lies upon the party who applies for the re¬ 
medy* to shew that a necessity for its application exiagfe 
and that has been sufficiently shewn by the facts ffisclbifd 
by these affidavits; for it is plain that unless the aldermen 
do elect more free burgesses, the corporate body is in dan¬ 
ger of dissolution. The charter makes free burgesses an 
indtspensible constituent part of the corporation, for it ap¬ 
points the senior free burgess a justice of the peace, and 
provides that in' the want of the mayor, aldermen, mid 
recorder, three or more free burgesses shall have authority 
to administer the oaths. The charter, therefore, had in 
contemplation that there should always be three free bur¬ 
gesses* at the least, existing in the borough; and though at 
present there are that number, still, when the vacancies 
among the aldermen are filled up, there will not be one free 
burgess left capable of discharging the duties appurtenant 
to tbit office. * But again, whilst the number of Tree bur- 
gesses eligible as aldermen, corresponds exactly^ with the 
number of vacancies in the body of aldermen, the latter 
have not that power of selection whidh the charter intended 
they should exercise, and the consequence is that the vacant 
offices of aldermen must be filled by succession, and not by 
elections which will-be contrary to*tbe express provision of 
the charter. Under these circumstances the Court will 
ted this to be Sr proper case for the interposition of its 
discretionary power, and wilt make this rule for a manda— 
aids absolute. 
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A'BSott, C. J.—I think this rule ought to be discharged. 
Wehave not been furnished with any authority which would 
justify us in making it absolute; and 1 take it to be clear 
that no instance can be found where the Court has granted 
a mandamus to compel a corporation to elect members of 
ad indefinite body. The general principle upon which the 
Court acts in cases of this kind is, that where there is a duty 
shewn, the Court will Interfere to Enforce its performance; 
and the question in this case therefore is, whether there is a 
duty of the body corporate, in its present state, to proceed 
in the first instance to*the election of free burgesses. Now 
what does the charter declare upon this point ? It appoints 
nine aldermen, and an indefinite number of free burgesses, 
with power to the corporation from time to time to elect 
such persons as they shall think fit to become free burgesses. 
Five were originally named, and there are at this moment 
three at least remaining, against whom no objection is 
raised. It (hen provides, first, that the senior free burgess 
shall be a justice of the peace ; second, that the free bur¬ 
gesses shall assist the aldermen in the election of the mayor; 
and third, that for want of the mayor, recorder, aldermen, 
and justices, three free burgesses shall be competent to ad¬ 
minister the oaths to the persons elected aldermen. At 
present there are three free burgesses capable of adminis¬ 
tering the oaths, if it should become necessary for them to 
do so; and the short question really is, whether we shall 
interpose to compel the corporation to elect additional free 
burgesses, before they elect persons to the vacant offices of 
aldermen f At present also there are sufficient free bur¬ 
gesses remaining to fill up the vacancies among the alder¬ 
men ; but if is said that when those vacancies are filled up, 
there will be no active or efficient free burgess left. It is 
also said that we oughf to compel an election of free bur¬ 
gesses, for thepurpose of constituting a larger number of 
persons out of whom the new aldermen may be elected* 
and tiras giving the aldermen a more extended power of se¬ 
lection. But in doing that, how are we to regulate our 1 
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conduct? What additional number are we to select? 
What additional number will be sufficient ? Are we to ruse 
the present number to five, as originally done by the char* 
ter, or are we to raise it to twenty ? Where are we to draw 
the line ? Undoubtedly, the greater the number of free 
burgesses, the greater will be the power of selection on the 
part of the aldermen; but it is utterly impossible for us to 
determine what the precise number cAight to bo. It is not 
unworthy of observation that the present free burgesses are 
part of the five originally appointed by the crown; and as 
the aldermen are to be supplied out of the free burgesses, 
those five persons iAust have been regarded by the Crown- 
as proper persons to succeed to the office of alderman, ft 
is to be lamented that the corporation have permitted so 
many of the aldermen’s offices to become vacant, without 
ever proceeding to fill up any one of them, because that 
delay may eventually superinduce the dissolution of the 
corporation, though we certainly cannot at this moment 
affirm that it must and will have that effect. If a manda¬ 
mus had issued to elect aldermen, and had been duly served 
upon all the parties who are bound to attend and assist at 
that election, and they had nevertheless neglected to perform 
their duty, the Court would have had no difficulty in deal¬ 
ing with them for that breach of duty aud obedience. But, 
as respects the present application, I cannot see that any 
such strong case of necessity as ought to be shewn, to in¬ 
duce tbe Court to command an election of free burgesses, 
as a prior step to the election of aldermen, has been shewn, 
and therefore I am of opinion that this rule must be dis¬ 
charged. 
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Bay ley, J.—I have been in the course of the argument 
considerably impressed with the idefl {hat it would be pro¬ 
per to grant a mandamus in the second alternative of the 
rule, that a meeting might be held, at which the corporation’ 
might consider whether they ought to elect free burgesses 
at all; and whether they ought to proceed to the election 
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of free burgesses, as a prior step to the election of alder¬ 
men. Upon consideration, however, I am satisfied that we 
ought not to interfere at all. Vigilantibus, non dornpen- 
tibus, jura subserviunt, is a very useful rule of law, and one 
which applies properly to all corporate bodies, and espe¬ 
cially to the present case. It seems to me that the parties 
by whom this application is made have been guilty of great 
negligence,* and are tlterefore not in a situation to claim any 
favor at the hands of the Court. It was incumbent on the 
existing corporation to take care that the first vacancy was 
filled up in a reasonable time after it occurred. If that had 
been done, as the aldermen must, by the terms of the char- 
ter, be supplied out of the existing free burgesses, and as 
no new free burgesses had been chosen, one of the five 
original free burgesses must have been elected alderman, 
and then a majority of the nine aldermen must have deter¬ 
mined whether they would or would not elect any additional 
free burgesses. But, instead of this, the parties have .lain 
by till the number of aldermen was by degrees reduced 
nominally to six, and in effect to five, and have suffered the 
present result to occur, that although there ought to be nine 
aldemien in the corporation, there are in fact only five. 
Hie charter directs that the nine aldermen shall decide 
whether any and what free burgesses shall be elected; but 
if this mandamus were to go, we should be directing five 
aldermen to determine that question, which would be pro¬ 
ductive of injustice, inasmuch as it would tend to annihilate 
the inchoate rights which originally attached to tips present 
remaining free burgesses. If the first vacancy of alderman 
had been promptly filled up, one of these must ex neces¬ 
sitate have been elected to it; but if the majority of the 
present aldermen are opposed to the views of the present 
free burgesses, theyufiay elect a new set of free burgesses, 
who may afterwards succeed to the office of aldermen, to 
entire, exclusion of the free burgesses originally, namfid 
as siich by the charter, and,evidently pointed out as proper 
persons to he elected aldermen. Upon this short view of 
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the case, I am of opinion that the rule should be dis¬ 
charged. 

Holhoyd, J. — The charter directs that the mayor and 
aldermen shall elect such persons to be free burgesses as 
they shall think fit; they have therefore a discretionary 
power, and (he court have no right to dictate what course 
they should pursue. Whether a mandamus might issue, 
commanding the patties whose duty it is to efect the free 
burgesses to hold a meeting for the purpose of considering 
the propriety of such an election, is a different question; 
and though it is not necessary, upon {he piesent occasion, 
to decide that question, I am free to confess, that if such a 
mandamus would lie at all, Y have entertained great doubt 
whether this would not be a proper case for it. But upon 
my present view of the particular circumstances of this cor¬ 
poration, 1 think no mandamus ought to issue. The char¬ 
ter names five free burgesses, but does not constitute them 
a definite body, because it had previously declared that the 
mayor and aldermen might elect as many as they thought 
pioper; and it does not, as in the case of aldermen, direct 
an election to fill up vacancies among the five free burgesses 
originally named. The free burgesses appear to me, there¬ 
fore, to be purely an indefinite body. Then, with respect 
to the aldermen, it is clearly the duty of the corporation to 
fill every vacancy among them, within a reasonable time 
after it occurs, and so to keep up the full number of nine, 
irt order that the mayor and aldermen, of whom he is one, 
may discharge their functions in their full power, and to the 
greatest advantage of the inhabitants of the borough at large. 
The real question now raised is, whether the free burgesses 
are to be elected by the majority of the whole nine aider- 
men, or by the majority of the five or the six now remain¬ 
ing ? If the court interfered at all, it c’ould only be to com¬ 
pel them to meet and consider whether they will elect or 
not; and if they decided to elect, it could not be an election 
by the full number ctf aldermen which the carter directs it 
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* 1SW. . to bt< I therefor concur in thinking that the present tnan- 
dawnus cannot be granted. 

1 . i * 

Fewxr. Best, J.—I am by no means free from doubt upon this 

question, but, as at present advised, I lean to the opinion 
that we ought to grant this mandamus. It seems to me 
that there has been in this borough too* much of that Spe- 
cieS^of conduct which Jias been characterised by the name of 
jobbing, anti that the individuals who have been guilty in that 
respect wilhgmfortunately be protected in their misconduct by 
onr refusal to interfere. I quite agree that it was the duty of 
the aldermen from time to time to fill up the vacancies that 
Occurred in their body, and that they have been blameable 
in omitting to do so; but I cannot consider that as afford¬ 
ing any reason for refusing this mandamus. This question 
does not involve the interests of the aldermen only, but the 
interests of the inhabitants at large; and they ought not to 
be prejudiced by the default or misconduct of any member 
of the corporation. It has been argued that by law we 
have’ no authority to grant this mandamus. A hundred 
years ago, such an application as this, in all probability, 
would have been refused, because at that period the received 
idea was, that a mandamus could issue only to enforce the 
performance of a ministerial duty; but recent cases have 
extended the rule; and now a mandamus certainly lies for 
the performance of any public duty. It is said in Buller's 
Nisi Prius(«), “ that where by charter or prescription the 
corporate body ought to consist of a definite number, and 
they neglect to fill up the vacancies as they occur, the 
Court will grant a qnandamus ;”« and for this reason, that 
the maintenance of the definite body is essential to the per¬ 
petuity of the corporation. Applying the same reason to 
an indefinite body, it follows that the Court ought to 
grant a mandamus to maintain that indefinite body. It 
seems to me, that unless an election of free burgesses takes 
place, the dissolution of this corporation is not only pro* 

‘ * (a) P. SOI. 
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babJe, but inevitable $ a result which, if possible, wa ought 
to prevent. The King, speaking by his charter, has willed 
this corporation to be perpetual, and every constituent part 
of it is thereby enjoined to the performance of every duty 
essential to its preservation. What are those essentials? 
Successive elections, from time to time, not in form only, 
but in substance, of the members of the corporation; and 
these have been neglected. Such is the present stgte of 
this corporation, that if one of the existing aldermen were 
to die, an election of new free burgesses would be imprac¬ 
ticable, and the three free burgesses now remaining, may 
in the mean time compel their own'election as aldermen, 
though not one of them may be fit for the office. There 
are, de facto, four free burgesses, but one of them is not an 
inhabitant; and supposing they were reduced to two, those 
two could compel their owu election as aldermen. I con¬ 
cur in assuming that the five original free burgesses were 
competent to hold that office, because they were appointed 
to it by the charter; but it by no means follows that they 
are equally competent to hold the office of aldermen, which 
is a magisterial office, requiring many qualifications unne¬ 
cessary to a free burgess. It has been suggested that the 
inchoate rights of the free burgesses would be invaded by 
our granting this mandamus, but I do not admit that a man 
is entitled to be elected merely because he is eligible; on 
the contrary, I think he may be eligible and yet have no 
right to be elected. No case has been cited, nor can, 1 be¬ 
lieve, be found, which has decided that a mandamus does 
not lie under circumstances like the present; and I very 
much doubt whether th$ principles .laid down by Lord 
Chief Baron Cjfkyns in his Digest ( a ), and by Mr. Justice 
Eyre in the Queen v. Heathcote ( b ), ought to be considered 
as law in the present day. I take the proper rule of law to 
be this: that whenever a corporation is reduced to such 
a state as affords no choice of person^ to fill the offices 
which the charter has directed to be filled by election, the 
(a) Com. Dig. Mandamus, B. 1. *fb) 1® Mod. 54 
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Cowrtmay and aught to interfere to compel diem to adopt 
such ^measures as may render a free choice practicable. 
I think this corporation cornel within that rule; there 
cannot, as it is at present constituted, be any free choice 
here, for though there are three persons eligible, their pro¬ 
motion could not be called an election; it would be a mere 
succession, the result of which would be**hat the entire ma¬ 
nagement of the corporation would fall into their harfds. 
Again, I conceive it to be an established rale of law, that 
wherever them exists a real political necessity that a certain 
act should pe done, this Court has a right to see that that 
act is done, and I am clearly of opinion that such a neces¬ 
sity exists in this case. The general principle also, that a 
mandamus ought to issue wherever the*justice of the 
country calls.for its application, seems to me to govern this 
case. Jo issue it where the justice of the country does 
not require it, would be to abuse the power delegated to 
the Court; but where we find that the ends of justice can 
be gained only by the exercise of this high prerogative 
power, we ought not, in my opinion, to suffer ourselves to 
be shackled in the exercise of our authority by the narrow 
rales and limited principles of ancient times and manners. 
1 arn^ strongly impressed with the belief that the withholding 
this mandamus will be productive of mischief, and of a de¬ 
nial of justice; and therefore I am of opinion that this rule 
ought to have been made absolute. 


Rule discharged. 


Tuatont * Park v. Strockley. 

February 10. 

4 plaintiff THIS was a rale nisi, for setting aside the proceedings on 
the bail bond, on the ground that the affidavit Jp hold to 
not incompe- hail had been madefry a plaintiff, stated to have been con- 

anaifidavit to a conspiracy, and therefore incompetent to make 

hold a defend- gp affidavit, 
ant to bail. 
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E. Lams shewed cause, and contended that assuming 
a person convicted of a conspiracy, in » matter not concern- '****** 
ing the administration off justice, could not be considered P * aK 
as a competent witness in a Court of Justice,.[which was a Strockley - 
very disputable point,] still that objection did not apply here, 
because the*deponent did not appear in the character of a 
witness, but merdy as a suitor of the Court. 


Chitty contrd urged that the rule by which a person con¬ 
victed of® conspiracy was disqualified from g|ving evidence 
in a Court of Justice, was equally applicable to the maker 
of an affidavit to hold to bail. Staying the proceedings in 
this\ast? would not operate as a denial of justice to the# 
plaintiff, becaftse there wa*s nothing to prevent his suing the 
defendant by common process. • 


Abbott, C. J.—I am by no means prepared to say that 
a person convicted of a conspiracy is precluded from ob¬ 
taining that justice which the law of the country affords to 
all his Majesty’s subjects. But at all events this objection, 
supposing it to be valid, does not apply here, because the 
plaintiff does not appear in the character of a witness. He 
has made an affidavit of a debt due to him for the purpose 
of holding the defendant to bail; and I see no objection 
to the proceedings, on the ground of incompetency. 


Rule discharged («). 

(«) Vide La ville de Varsovie, in the Admiralty, 13th May, 1817, 
and Crowther v. Hopwood , Dowl. & ltyl’s. N. P. C. 5. * 


Uo e rf. Rees r. Thomas. 

JV. J5. TyJUNTON had obtained a rule calling on the Thou 6 h the 

.* . Court will m 

lessor of the plaintiff to shew cause tvny the proceedings p general stay 

the proceedings in a second ejectment upon the same title, until the costs of the fiist 
are paid, still, it seems, that, if the verdict iggthe first, was obtained by fraud and per¬ 
jury, the court will not restrain the party from proceeding until the costs are paid. 

VOL. IV. k 
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this ejectment should not be stayed until the costs of a 
former ejectment brought in the Court of Great Session in 
Wales, in which a verdict was found for the defendant, were 
paid, it being suggested that the present ejectment was 
brought on the very same title. 

Russell now shewed cause, and contended that the rule 
upon which the Court acted, of staying proceedings upon 
a second ejectment until the costs of a former one for the 
trial of the same title are paid, was not inflexible, but was 
liable to certain exceptions. The ground upon which this 
case must be excepted was, that the verdict for the defend¬ 
ant in the former ejectment, had been obtained by fraud 
and perjury, as appeared by the affidavits n‘ow produced. 
The reason of the general rule laid down as to costs in 
ejectment was, that the party having once had a fair oppor¬ 
tunity of trying his title, should not be at liberty to harass 
the defendant by a second ejectment until the costs of the 
tirsl were paid. Here, however, the lessor of the plaintiff* 
had, by the alleged misconduct of the defendant, been pre¬ 
vented from fairly trying his right, and therefore this was 
an answer to the present rule. The discovery of the fraud 
and ggrjury alleged, was not made until after the time 
allowed by the practice of the Court of Great Session in 
Wales for moving for a new trial had elapsed, and conse¬ 
quently the plaintiff* had no means of obtaining justice by a 
new trial. 

TaunUfa , in support of the rule, contended that the rule 
as to the staying of the proceedings until the costs of a 
former ejectment were paid, was inflexible, «nd the motion 
for costs w r as quite a matter of course. The reason sug¬ 
gested on the other side;, might be good cause for moving 
for a new trial in the Court of Great Session, but yj^as none 
iq answer to the present application. This court could not 
now, upon affidavits, try the merits of the former ejectment, 
but must act upon A rule of pract^c which had been so 
long settled for the convenience of the suitors. 
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The Court were of opinion, that the rule of practice 
adverted to, was not inflexible. If it were true, as was 
suggested, that the former verdict had been obtained by 
fraud and perjury, undoubtedly the rule for staying the pro¬ 
ceedings ought not to have been granted. They suggested, 
however, that the whole matter should go before the Mas¬ 
ter, for him to determine whether it was a fit case to impose 
upon the plaintiff the terms of paying tlic # costs of the 
former ejectment, before he should be at liberty to proceed 
to the trial of the present action. 
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Bob 
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Thou as. 


Upon the Masuy’s report the rule was afterwards made 
absolute. ♦ 


Woolley v. Whitby. Thursday , 

• February 12. 

Tills was an action of trespass for breaking and entering A Judge’s cer- 

the plaintiff’s close after notice ; and on Not Guilty pleaded, JrespLls'is'wii- 

the jury, at the last Cheshire Assizes, found for the plaintiff, ful and mali- 

damages five shillings. The plaintiff’s counsel then applied titled plaintiff 

to the Judges to certify, as for a wilful trespass, in .order his full 

1 f 1 '* costs under 

that the plaintiff might have his full costs under the statute the a* & 9 W. 


8&l)W.3.c. 11 . s. 4. The Judges ( Warren , C.J. and 
Marshall, Serjt.) entertaining some doubt whether the case 
was within the statute, reserved the point for consideration, 
and no certificate was then granted; but in Michaelmas 
Term, application being made to Warren, C. J. (who had 
summed up the cause) a«certificate was obtained. At this 
time MarshallfiSw jt. was dead. The costs being taxed, 
were levied under an execution; and on a former day in this 
Term, .7. Williams obtained a rule ni$i for setting aside the 
certificate, judgment and execution, and to have the money 
levied returned to the defendant, on the ground that the 
certificate not having been granted at the trial of the cause, 
pursuant to the statute^it was inoperative. 


3. c. 11. s. 4. 
need not be 
granted at the 
time of the 
trial in open 
Court, but 
may be grant¬ 
ed at any dine 
between ver¬ 
dict and final 
judgment. 
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1624» D. F, J&nes now shewed cause against the rule. The 
Woolley Ejection to the certificate is, that it was not granted at the 
v. trial of the cause, but upon consideration of the language 
’of the 4th section of the statute, and of the decisions which 
have taken place, it will be found that the objection ought 
not to prevail. Undoubtedly the case + of Ford v. Parr ( a) 
seems an authority in favour of the defendant, it having 
been there decided that the certificate must be granted at 
the time of the trial; but that case appears to have been 
hastily decided, for the Court are made to say that the sta¬ 
tute requires “ that tfye certificate shall be made in open 
Court at the trial,” whereas the language of the statute 
does not warrant such a decision. All that the statute says 
is, that in all actions of trespass, wherein “ at the trial of 
the cause it shall appear,” and be certified by the Judge 
under his hand, upon the back of the record, that the tres¬ 
pass upon which any defendant shall be found guilty, was 
wilful and malicious, the plaintiff shall recover not only his 
damages, but his full costs of suit. It is clear, therefore, that 
Ford v. Parr must have been hastily decided, for the stutule 
does not specifically point out at what time the Judge 
shall actually give his certificate. In Mr. Tidd’s practice (A), 
it is laid down as the result of all thg cases, that the certi¬ 
ficate required by this statute, need not be granted at the 
trial of the cause; and he cites Butler v. Cozens (r) and 
Swinnerton v. Jervis (d). In the case of Butler v. Cozens , 
no doubt whatever seemed to have been entertained that 
under the statute 22 & 23 Car. 2. c. 9-, the Judge might 
certify at*any time after the trial. Now, from the reason¬ 
able interpretation of the 4lh section of 8 Sc 9 W. 3., all 
that seems to be requisite is, that it shall appear at the trial 
of the cause, that the trespass was wilful and malicious, 
but the Judge may at/any time aj'ter the trial, grant his cer¬ 
tificate. [ Bayley , J. There is a difference in the language 


(a) 2 Wils. 21. 

(4) 8th ed. loop & 1004. 
(r) 11 Modern, 198. 


(d) E. 22 Geo. 3. not reported, 
but cited in Reynold v. Erizourds, 
6T. K. 11. vi<i.7 T. U. 449. 
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of the 1st & 4th sections, which seems to authorize that 
construction. The first section provides, “ That where 
several persons shall be made defendants to any action, &,c. 
and any one or more of them shall be upon the trial thereof 
acquitted by verdict; every person so acquitted shall re¬ 
cover his costs in like manner, as if a verdict had been given 
against the plaintiff, and all the defendants had been acquitted, 
unless the Judge before whom suclf cause shaH be tried, shall 
immediately after the trial thereof, in open Court , certify upon 
the record, under his hand, that there was a reasonable 
cause for making such person or persons a defendant or de¬ 
fendants to such action.” The words here used are those 
which have been adopted*iu the report of Ford v. Parr , but 
the language of the 4th section is very different; for by that 
it is enacted “ that in all actions of trespass wherein at the 
trial of the cause it shall appear, and be certified by the 
Judge under his hand, upon the back of the record, that the 
trespass, &c. was wilful and malicious, the plaintiff shall 
recover, &c.” Now the words “ wherein at the trial of the 
cause it shall appear and be certified by the Judge under 
his hand,” may be merely a description of the person to 
make the certificate, namely the Judge who tried the cause, 
without any limitation of time within which the certificate 
shall be made.] Nothing can be more reasonable than that 
the Judge who tries the cause, should be at liberty to exer¬ 
cise his discretion within a reasonable time after the cause 
is tried, and not be compelled to give his certificate in open 
Court, upon the first impression which the proceedings at 
Nisi Prius may make upon his mind. The words of the 
statute will admit of fliis construction, and therefore this 
rule must be discharged. * 

J. Williams and Campbell , in ^pport of the rule. The 
question is, what construction oujjht to be put upon this 
statute, which is at least a matter of considerable doifbt. 
The position laid down by Mr. Tidd, namely, that the cer¬ 
tificate required by the statute need not be granted at the 
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mu. 

Woolley 


®. 

Whitby. 


trial ofthe cause, is certainly not borne out by tlic cases to 
which he refers. In Swinnerton v. Jervis and Reynold v. 
Edwards, the question was not as to the time when the cer¬ 
tificate was to be granted, but as to the circumstances under 
which and in what cases the Judge was to exercise his dis¬ 
cretion in granting a certificate. Those cases do not decide 
that the certificate may be granted at any time after the 
trial of the cause. In Reynold v. Edwards, the report of 
the decision of tire Court is, that the rule was refused, the 
Court saying that it was settled in Srcinnerton v. Jervis, in 
the Common Pleas, aft£r much argument, that if it appear 
that the trespass, however trilling, was r committed after 
notice, the Judge was bound to Certify undo* the statute; 
and that it*was proper to adhere to that as an universal 
rule ; so that in point of fact there is no decision impeach¬ 
ing that of Ford v. Parr , which is expressly in point in 
support of this application. In Good v. Watkins (a), 
although the main point was as to the discretion to be exer¬ 
cised by the Judge in granting a certificate, still the case 
proceeded upon the supposition that the discretion was to 
be exercised at the time of the trial in open Court. It is 
laid down broadly in ISulloch on Costs, that the certi¬ 
ficate must be granted in Court at the trial, in order to make 
i^ available to the party in whose favor it is granted. This 
pfisition, as well as the decision in Ford v. Parr, is fully 
justified by the language of the first section of the statute, 
which requires that the certificate shall be granted imme¬ 
diately after the trial in open Court; arid as the 1st and 4th 
sections are in pari materia, they must receive the same 
interpretation. Under the statute 22 & 23 Car. 2. c. 9. 
the certificate may be granted at any time after the trial; 
but this statute, requires that the certificate shall be made 
immediately after the tirial in open Court. [ llolroyd', J. 
The question here is, whether the expressions " wherein at 
the*trial of the cause it shall appear M are to govern the words 
u and be certified.”] 

t J 


4 


fir 


(a) 3 East, 49i>. 
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Abbott, C. J.— rlf this question had been decided by 
any clesir and distiuct report of any judgment of the Court 
upon it, or if the decision in Ford v. Parr had been acted 
upon in subsequent practice, I should have abided by such 
authority and practice. In the absence of any such autho¬ 
rity and practice, I think we are at liberty to look into the 
act of parliament itself, and put such a construction upon 
it as appears best calculated to effectuate thp intention of 
the legislature. I cannot consider the case in Wilson' s Re¬ 
ports as an authority on which we ought to rely, or as bind¬ 
ing upon us, because, ou looking inlp that Report, it is open 
at least to this supposition, that the attention of the Court 
had becu directed, not to,the 4th section of the 8 &, 9 W. 3. 
c. 11. upon which this question arises; but to die first sec¬ 
tion, which is applicable to a totally different matter, 
namely, in what cases defendants shall be entitled to a cer¬ 
tificate. In the report of the case, the Court is made to 
say, “ that the certificate must be granted in open Court at 
the trial,” which words are not to be found in the section 
upon which this question arises. It is certain that of late 
years the general opinion, both of the bar and the bench, has 
been, that a certificate under this statute might be granted at 
any time after the trial. It was so considered by the counsel 
in Gundry v. Sturt (a), and in Good v. Watkins (6), which 
came from the Oxford Circuit, and which was tried before 
Mr. Justice Le Blanc. That learned Judge thought that 
he might grant a certificate at any time after the trial; and 
said that, if bound by law, he would graut a certificate ; but 
if not, he had expressed his determination uo£ to do so. 
But in that case it never was made an objection that it 
could not be granted at any time after the triah It is mani¬ 
fest, therefore, from both these cases, and from some others 
which might be mentioned, that* the general opinion has 
been, that the certificate might be granted at any time after 
the trial. Let us look at the act of parliament itself. The 
first section provides that if there are several defendants in 
1 T. R. G3G. (/>) 3 East,' 495. 
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the actions "therein enumerated, and any one or more of 
them shall be acquitted by verdict, they shall have costs in 
like manner as if a verdict had been given against the plaintiff, 
and all the defendants had been acquitted, unless the Judge 
before whom such cause should be tried, shall, immediately 
after the trial thereof in open fourty certify upon the record 
under his hand, that there was a reasonable cause for the 
making such person or persons a defendant or defendants to 
such action or plaint. Upon that section there can be no 
doubt. The intention of the legislature is plainly expressed, 
that the defendant sliali have his costs, unless the Judge 
shall, immediately after the trial in open* Court, certify to 
the contrary. Then cornel the 4tk section, ambit is said that 
we are to construe this in the same manner as the first, 
because they are both made in pari materia. But I do not 
feel that we are entitled to put the same construction upon 
both. On the contrary, I think that if in the same act of 
parliament dkie set of words is used in one section, and 
a different set of words is used in another section, relating 
to a similar subject, the probable conclusion is, that the le¬ 
gislature intended that a different construction should be 
put upon these different clauses ; for if they intended that 
the same construction should be put upon the two clauses, 
we should have found some reference in the 4th section to 
what had been enacted in the first, by some such words as 
that the certificate should be 'granted u in the manner afore¬ 
said.” But there is no such reference to the first section. 
On the contrary, the 4th section contains an express enact¬ 
ment applicable to a different sort of case, for it enacts 
“ that in all actions of trespass, whdreiu at the trial of the 
cause il shaK appear and be certified by the judge under 
his hand upon the back of the record, that the trespass 
upon which any defendiift shall be found guilty, was wilful 
and malicious, the plaintiff shall recover not only his da¬ 
mages, but his full costs of suit.” Now I am of opinion, 
upon the construction of this section, that if it should ap-, r 
pear to the Judge that the trespass was wilful and uiali- 
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cious, the certificate need not be granted at the time of the 
trial in open Court, but may be granted ?t any intermediate 
time between verdict and judgment. That seems to me to 
be the best and most reasonable construction, because it 
enables the J udge to take a little time to consider in what 
manner his discretion shall be best exercised upon the 
whole review of thetcase, instead of calling upon him to act, 
perhaps, at a late hour of the night* when his attention is 
fatigued, and when he has not the best means of duly con¬ 
sidering in what manner his discretion should be exercised. 
This appears to me to be the soundest and truest con¬ 
struction of the statute. 

. 

Bayley, Holroyd, and Best, Js. concurred. 
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Rule discharged with costs. 


CuASWELL V. Thompson. Thursday, 

February 12. 

Cy//I27'l on a former day obtained a rule, calling upon This Court 


the defendant to shew cause why the writ of error brought ‘JJf pj . 1 

upon a judgment of the Common P/eas of the County Pa- ror upon a 

latine of Durham , should not be quashed, on the ground the^c^p 1 of 

that it was brought against good faith ; and why the plaintiff T>urhum, nor 

* 0 award cxccu- 

should not be at liberty to sue out execution in this Court, t ion upon the 

notwithstanding the allowance of the writ of error. judgment, 

® • though the 

Writ of Er- 


Lilthdale , on shewing*cause, was slopped by the Court. 'bought 

* * against good 

Ckitti/, in support of the rule, contended, first, that the 
Court might quash the writ of errof, on the ground that it 


was brought against good faith, and after the defendant had 
offered to pay the money; and second, that inasmuch as tli6 
\Wfit of error had removed the proceedings of the inferior 
Court into this, it was competent for this Court to award 
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Where a de¬ 
fendant gave a 
promise to pay 
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which he had 
been dis¬ 
charged under 
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execution upon the judgment. He cited Cates v. West («), 
as an authority for shewing that where a writ of error is 
brought against good faith, the Court will not prevent ex-, 
ecution issuing. 

Abbott, C. J.—We have no authority to quash the writ 
of error, and it is quite clear that we cannot issue execution 
upon the judgment of fln inferior Court. 

Bayley, J.—You desire the writ of error to be quashed. 
The consequence of* that w ould be, that the judgment 
below 1 will stand good. Then the execution must issue out 
of the Court below . We cannot issue execution upon ^ 
judgment brought here upon error. 

Best, J.(//) concurred. 




Rule discharged with costs. 


(«) 2 T. H. 11)3. (/') llolroyd , J. was gone to chambers. 


Butt r. Vin e. 

On shewing cause against a rule lor discharging the de¬ 
fendant out of custody on filing common bail, the case was 
this : The defendant had been discharged under the Insol¬ 
vent Debtor’s Act, 1 Geo. 4. c. 119 -, as to a debt which lie 
owed the plaintiff. After he was discharged lie voluntarily 
proposed to pay the‘plaintiff ten’shillings in the pound, in 
full satisfaction of the same debt. Upon this, the plaintiff, 
who treated it as a iu;w promise to pay the debt, arrested 
the defendant, and hertThirn to bail. 

Platt shewed cause against the rule, and contended that 
the defendant might be held to bail upon his new promij^, 
notwithstanding his discharge under the Insolvent Act. 



HILARY TERM, FOURTH AND FIFTH GEO. iy. 

H. Cooper , contrA, relied upon Wilson v. Kemp (a), Peers 
v. Gadderer (l>), as Authorities for shewing, that whatever 
might be the defendant’s liability to pay the debt upon the 
supposed promise, he could not be held to bail. 
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Per Curiam. Where a party, discharged by his cer¬ 
tificate, or under an Insolvent Act, voluntarily promises to 
pay a debt contracted previously to *his bankruptcy or in¬ 
solvency, he cannot be held to bail for such debt. He may 
liable to pay, but whilst his liability remains in dubio, lie 
ought not to be detained in custody. But at all events 
here was only a proposal to pa\ ten shillings in the pound, 
and not a promise; and though a proposal to pay may be 
accepted, yet the party cannot be arrested uuder such 
circumstances. 

Rule absolute. 


(«) 3 M. & S. 593. v. Moggridgv, 6 Taunt. 563, and 

(5) Ante, vul. li. 1210. See llortun I’mytey v. lidton, 2 Burr. 736. 


Vanderhahen r. Bbitten. 


Thursday, 
February 12. 


In this case the defendant had been arrested in Trinity 
vacation, but the sheriff’s officer, instead of requiring 
him to give a bail bond, took money in lieu of bail, 
and in the month of November wrote to the plaintiff’s 
attorney, statins that he could not find the defendant. 
Whereupon the plaintiff issued another writ, to which 
the officer returned cepi* corpus; tfte fact being, that 
at the time of the return, the defendant was h prisoner 
in the King’s Bench prison, upon other process. The 
body rule was served upon the sheriff on the 5th instant, 
returnable on the 11 th, the defendant being then in cus- 
tody. On the 9th the sheriff’s officer put in bail, and now* 


Where a de¬ 
fendant was 
arrested, and 
the sheriff’s 
officer took 
money instead 
of a bail bond, 
from the de¬ 
fendant, and 
then wrote to 
the plaintiff 
that he could 
not find the de¬ 
fendant; ant^ 
an alias writ 
was issued, to 
which cepi cor¬ 
pus was re¬ 
turned, the de¬ 


fendant being then in custody upon other process, and pending a body rule, the officer 
pur in bail, and then brought up the defendant by halfcas corpus, to be surrendered in 
discharge of his bail, the Court refused to relieve the sheriff, and granted an attachment. 
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IS24. brought up the defendant by habeas corpus, for the purpose 
Vandeiuia- surrent lering him in discharge of his bail. 

Britten. Pollock opposed the surrender of the defendant on 

the ground that the sheriff's officer having misconducted 
himself in originally taking money instead of a bail bond, 
lie was not at liberty now to surrender the defendant uuder 
the circumstances stated. 

j 4 bra ham contra, produced an affidavit exculpating the 
sheriff from blame, ar.d submitted that the sheriff ought not 
to be fixed in consequence of the culpltble conduct of his 
officer. < M 

Per Curiam. The officer and the sheriff are the same 
person in the eye of the law. ft is a great object with the 
Court to enforce performance of ministerial duties. If the 
sheriff’s officer ventures to take money instead of discharg¬ 
ing his duty by taking a bail bond, we will not relieve him. 
It is only by the pressure of being fixed in these cases, that 
he is prevented from doing the same thing in others. The 
refusal to relieve in this case will operate as security f»i 
his future good behaviour. 

r l he defendant was remanded, and the Court granted an 
attachment against the sheriff, for not bringing in the body. 


Thursday, 
JFebruary 12. 

Under the 
stat. 22 & 23 
Car. 2. c. 9. 
a Judge’s cer¬ 
tificate for 


Johnson v. Stanton. 

f « 

1 HIS was an action of assault and battery, and at the trial 
Jjefore Hultock , B. at the last assizes for Shropshire , the 
jury found a verdict for the plaintiff', damages one farthing. 


costs in actions of assault and battery, may be granted at any time between veidict and 
final judgment. 
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Four days after the trial, the learned judge, who had not 
then quitted the assize town, granted a certificate under the 
22 and 23 Car. 2. that an actual battery had been proved, 
so as to entitle the plaintiff to his full costs. The Master 
upon the taxation allowed the plain tiff his full costs accord¬ 
ingly. 
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W. E. Taunton on a former 'day obtained a rule nisi for 
the Master to review his taxation, on the ground that by the 
statute in question, the judge ought to have granted his cer¬ 
tificate at the trial, in order to entitle the plaintiff to his full 
costs', and as the certificate had been granted four days after, 
it was void. 

• » 

Campbell now shewed cause, and contended that the cer¬ 
tificate had been granted in due time within the intent and 
meaning of the statute, which provides “ that in all actions 
of assault and battery, wherein the judge at the trial of the 
cause shall not certify, &c. the plaintiff shall not recover 
more costs than damages.” Now the expression “ at the 
trial” could not be construed to mean, on the very day of 
the trial, but must be understood as leaving it in the discre¬ 
tion of the judge to grant a certificate at any time after the 
trial, ami before final judgment. Here, in point of fact, the 
certificate was granted by the judge before he left the assize 
town; and at all events the judge was not tied down to the 
very moment the trial was over. In Butler v. Cozens («) it 
was considered as a matter of course, that the judge might 
certify at any time after the trial, and the Court adjourned 
that very case to see if the judge who tried the cause would 
certify. The court will give the same liberal construction 
to the statute as they gave in the case of Woolley v. Whit¬ 
by. <J>) % { 

Taunton, in support of the rule. Butler v. Cozens is no 


(u) 11 Mod. 190. 


(b) Ante,,147. 
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authority to govern this case, because the question there 
arose upon the fourth section of 8 and 9 W. 3. c. 11. This 
application is founded upon the 22 and 23 Car. 2. c. 9. the 
language of which is very different. Reading the words of 
this statute according to the fair grammatical construction, 
the judge is “ to find and certify the assault and battery 
sufficiently proved at the trial of the cause.” According to 
the literal meaning of the woftls, “ at the trial” imports im¬ 
mediately after the trial. The case of Ford v. Parr , 
though it arose upon the stat. 8 and 9 W. 3. c. 11. the words 
in which are a little di|Ferent, applies in principle to the con¬ 
struction which ought*to be given to this statute. [ llayley , 
J. The words of the first section there, are u immediately 
after the trial in open court,” an'd there is ifomc difference 
between the words “ after ” and “ «t.”] At the trial means, 
in common understanding and grammatical construction, 
immediately after the trial, and therefore this certificate was 
not granted in time. 


Abbott, C. J.—I do not think the words pf this statute 
are $o be distinguished in sense and substance from those of 
the fourth section of 8 and 9 W. 3. c. 11. It is very diffi¬ 
cult to give them a literal construction. The judge cannot 
certify at the trial, because the verdict must be given and 
the trial over, and the verdict recorded, before he can certify. 
We must confine the words, “ at the trial,” to the finding of 
the verdict, but not to limit the certificate precisely to the 
day of the trial; because it is most convenient, upon a mat¬ 
ter which is to be purely discretionary, that some convenient 
time should be allowed to the judge for consideration, in 

order that his discretion may be duly exercised. It is much 

« 

better to lay that down as the safest rule of construction, 
* 

than to say that the jujl^c must act upon the immediate im¬ 
pression at the moment when the cause is ended. It secnis 
to me therefore that we ought to put the same construction 
upon this statute that we have already put upon the statute 
of William. Convenience, aud the reason of the thing, au- 
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thorize us to put this construction on these words, although 
they may* be in some degree distinguishable from those in 
that statute. 

Bayley, J.—It is desirable to put the same construc¬ 
tion upon this statute as we did upon the statute of Wil¬ 
liam, although there may be some difference between the 
language of one and the other. $ The statutes 43 Eliz. c. 0 
and 7 Jcic. I. c.5. do not require that the certifitate shall be 
granted at the trial. We have already decided that it is not 
necessary, under the statute 8 and 9 W. 3.; and the only 
cases in which it is necessary that it should be granted at 
the time of the trial are those mentioned in the first section 
of that statute, end that is, because the words there cannot 
be satisfied by any other construction, and because they de¬ 
viate from the words used in the prior statutes, which I 
have mentioned. 
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Best, J.—If this case were to be decided *as a mere 
question of grammatical construction, I should put the same 
construction which, Mr. Taunion puts upon the words of 
the statute, because when the judge “ at the trial of the 
cause shall not find and certify,” the grammatical construc¬ 
tion is, that both these things should take place at the time 
of the trial. But so early as the 11th Modern Reports the 
determination put upon them is, that it is only necessary it 
should appear to the judge that the assault and battery was 
sufficiently proved, but that it is not necessary he should 
grant his certificate at the time of the trial. I agree that 
the construction now put upon this statute is the most con¬ 
venient, because it gives tlie judge an opportunity of consi¬ 
dering at his leisure w hether the case is one in which he 
ought or ought not to certify. J 

kule discharged without costs. 


Ilolroyd, J. was gone to chambers. 


* 
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Thursday, 
February 12. 

Where A. be¬ 
came bait to 
the sheriff up¬ 
on a testatum 
capias agaiust 
B. returnable 
the 13th, the 
16th being the 
quarto die 
post, and the 
four days after 
the quarto die 
post expired 
on the 20th 
April, and A. 
became bank¬ 
rupt on the 
9th: Held that 
the bail bond 
was forfeited 
on the quarto 
die post, the 
other four 
days being al¬ 
lowed merely 
ex gratia, and 
that the penal¬ 
ty of the bond 
was a debt 
proveable un¬ 
der the com¬ 
mission, and 
was barred by 
the certificate. 


Coulson v. Hammond. 

Wilde , on a former day, obtained a Tide nisi for setting 
aside interlocutory judgment signed against the defendant, 
for want of a plea, under the fallowing circumstances:— 
Joseph Brou n was arrested upon a testatum capias at the 
suit of the plaintiff, returif&ble in 15 days of Easter (13th 
April), the *l6’th being the quarto die post, and the four 
days after the quarto die post expiring on the 20th. The 
defendant became one of his bail to the sheriff and executed 
a bail bond for his ap*pearance at the return of the writ. A 
commission of bankrupt issued against Hammond on the 
HJth April, under which he was duly declaled a bankrupt 
and had since obtained a certificate. The sheriff executed 
an assignment of the bail bond on the 24th April to the 
plaintiff, who commenced this action on the bail bond, and 
signed interlocutory judgment against the defendant for 
want of a plea, and having been taken in execution on a ca. 
sa. on the judgment, the object of the prcsqpt motion was 
to discharge him out of custody on the ground that the 
cause of action had accrued before the issuing of the com¬ 
mission by the forfeiture of the bail bond, and consequently 
the debt being proveable under the commission the defendant 
was protected by his certificate. The question was, whe¬ 
ther, in point of fact, the bail bond was forfeited before the 
20th of April , being the fourth day after the quarto die post? 


R. Y* Richards now shewed cause, and on the authority 
of Frampton v. Barber (a) contended that the bail bond 
was not forfeited on the 19th of April , when the commis¬ 
sion was issued, because, by the practice of the court, where 
the action is by origjhal, the defendant has till four' days 
after the quarto die post to put in bail. 

• ^ 
Wilde , in support of the rule, was slopped by the Court. 

^ (a) 4T. R. 377. See Bent v. Weston, 8 T. R. 4. 
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Abbott, C. J.—We think that the bail bond was for¬ 
feited on the quarto die post) although ex gratis the defen¬ 
dant had till four days afterwards to put in bail. 

Bayley, J.—We can only look to the condition of the 
bond. The condition is, that the defendant shall appear on 
a certain day; he does not appear by that day, and there¬ 
fore the bond is forfeited. * * 
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Hammond. 


Best, J. concurred. 


Rule absolute. 


Gainsford v. Carroll and others. 

Parke, on a former day, obtained a rule nisi for setting 
aside the inquisition of damages in this case, on the ground 
of misdirection on the part of the secondary. It was an 
action of assumpsit for the breach of three contracts en¬ 
tered into by the defendants with the plaintiff for the sale 
of fifty bales of prime singed bacon, to be shipped by them 
from Waterford in the months of January, February t and 
March, 1823, respectively. Judgment having been suffered 
by default, the secondary, upon the execution of a writ of 
inquiry in London , told the jury that in calculating the lla- 


Tliursday , ♦ 
February 12. 

Where a con¬ 
tract for deli¬ 
vering a quan¬ 
tity of bacon 
by a given 
time was bro¬ 
ken: Held, 
that the da¬ 
mages were to 
be estimated 
by the price of 
bacon of the 
same descrip¬ 
tion at or 
about the time 
when the con- 


mages they were at liberty to do so according to the market tract was bro- 
price of bacon of the same kind and quality, on the day at the^ime'* 
when the writ of inquiry was executed, and that the amount when the da- 
of their verdict was to be ^calculated by that criterion, and Msessed.^ 
not according to the value of bacon at the time the contract 


was entered into. The jury acted upop this direction, and 
there being a difference between the*then price of bacon, 
and the price at the time at which the contract was entered 
into, the plaintiff’s damages were considerably increased. 
The objection to the secondary’s direction was, that the 
plaintiff was entitled to recover the difference bnly between 


VOL. iv. 


M 
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1824. the contract price and the price which bacon of the same 

quality bore at or about the time when, by the terms of the 
Gainsfosd . . 

v. contract, the plaintiff ought to have delivered the bacon. 
Catuioix. 


Wilde now shewed cause, and contended that the direc¬ 
tion of the sheriff as to the measare of damages was per¬ 
fectly correct. The same principle ought to prevail in con¬ 
tracts of this nature as in the case of a contract to replace 
stock on a given day. In such cases it is not enough to 
take the value of the stock on that day if it has risen in the 
mean time, but the highest value at which it stood at the 
time of the trial or inquisition of damages. Shepherd v. 
Johnson (a) and M'JJrthur v.. Lord Sec forth lb). Now 
here, non constat that the plaintiff could have bought bacon 
of the same quality and goodness at the same price, at the 
time the contract was broken. The bacon was to have 
been of a peculiarly excellent quality, and as the defendants 
have broken their contract, they must take all the conse¬ 
quences resulting from their neglect, as if this were a stock 
transaction. < 


Parke , in support of the rule. This case is perfectly dis¬ 
tinguishable from an action for the breach of an engage¬ 
ment to replace stock on a given day. Where a party lends 
another stock, to be replaced by a given day, he deprives 
himself of the beneficial use of his money, until the con¬ 
tract is fulfilled, and therefore he stands in a very different 
situation from a person who contracts for the purchase of 
goods by a given day; because until the contract is per¬ 
formed he is not called upon toipay any money, and there¬ 
fore if the contract be broken, the measure of his damage 
must have reference^ to the price at which he might pur¬ 
chase goods of a similar quality and description. If the 
plaintiff were to have his damages assessed according to the 

* value of a similar commodity at the time of the execution 

* 

h 


(«) 2 East, 211. 


(b) 2 Taunt. 257. 
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of the writ of inquiry, great injustice might be done to the 
defendants, because he might chuse to delay his action and 
have his damages assessed just at a time of the greatest 
scarcity, and when the article Was at the highest price. 
The true measure of damages is the difference between the 
contract price and that at which goods of a similar quality 
might be purchased at the timethe defendants ought to have 
fulfilled their contract. This principle was *Jaid down in 
Leigh v. Paterson («), where an action was brought for the 
breach of a contract to deliver tallow. 


1S&4. 

Gainsford 


V. 

Carroll. 


Abbott, C. J.-*-l think the direction of the sheriff as to 
the measure of^the plaintiffs damages was wrong. This is 
not at all like the case of a contract,, to replace slock, be¬ 
cause the lender, by the transfer, deprives himself of the 
use of the money in the interval, and the borrower has all 
the advantage of it; but in the case of a purchase of goods 
the vendee remains in possession of his money, find he has 
it always in his power to purchase similar goods as soon as 
the vendor fails in the performance of his contract. I think 
the under-sheriff ought to have told the jury, to calculate 
the damages not according to the price of similar bacon at 
the time the writ of inquiry was executed, but according to 
the price of bacon at or abont the time when the contract 
was broken. 


Bay ley, J. —This is not like the case of a loan of stock. 
Here the plaintiff keeps his money in his pocket all the time, 
and when the contract was broken, he might have gone 
elsewhere, and might haw got bacon *ejusdem generis, al¬ 
though at a different price. 

Best, J. concurred. 

Rule absolute. 


(a) 2 J. B. Moore, 588. 
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Tebruary^vz CARD and CANNAN V. HoPB. 

Where J.&B. THIS was an action of covenant upon an indenture of 

and 'managing agreement, dated 9th Dec&nber, 1818. The declaration 

owners of nine se t out the indenture, which recited that plaintiffs were 
sixteenths of , , ,, . , , ^ „ . . . 

a ship under together legally entitled tq> possessed of, and interested 

* n n * ne s * x{eent ^ sba|,es °f the ship Herefordshire, then 

Company for commanded by Captain J. Money, and under a charter 

voyagesYwc* 6 P art y °f affreightment to the East India Company for six 

of which had successive voyages to and from the East Indies , two of 

formed^sold which had been performed; that defendant had contracted 

by deed, five with plaintiffs for the purchase of five sixteenth shares of 
sixteenths to ... # . . , * , 

C. and cove- the ship, at the price of 22,000/. and upon the terms there- 

ihe latter** 1 i na ^ er specified; that defendant should be appointed to 

should be ap- the command of the ship so soon as she should have com- 

command” and pl ete d her then or next voyage under the charter party; and 

tlrnt they ‘ that plaintiffs, or one of them, or the survivor of them, 
should conti- , /. . . . .. 

nue to have should continue managing owners or owner of the ship; 

the manage- should effect all insurances to be made on the five sixteenth 
ment of the 

ship as hus- shares of the ship so agreed to be purchased by defendant, 
should chuse an< * con duct *he other concerns of defendant as owner of 
the tradesmen the said five sixteenth shares, in manner thereinafter parti¬ 
al! the officers, cularly described. The covenants were these:—That 

&c.: Held, plaintiffs would sell to defendant, and defendant would 
that the deed r ■ . 7 • 

was void,being purchase of plaintiffs five sixteenth shares of the ship free 

contract for* ancl clear °f debt, claim, demand, or liability of any kind 
the sale of the whatsoever, up to the time of the ship’s entering the dock 

witha stipu- ed f° r s ^vey or repair previous to the commencement of her 

lation for the next or third voyage?, for the sum* of 22,000/. sterling* to be 

to the*com- paid in mhnner therein mentioned; viz. the sum of 10,000/. 

mand, and the p ar t thereof, to be p?id to plaintiff Card on a good and valid 

of the ma- ■ bill of assignment of the five sixteenth shares of the shj 

na |e5^*that bein l duly execujted by plaintiffs, or one of them* to SI 

if the covenant, into the name of defendant, and the remaining sura* of 
to continue * 

A. and B, ai|,ageh$fr in the management of the ship, were independent, it would have 
been operative. 
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** 

12,000/. to be secured by the joint and several bond of de- 
fendant and such other persons as should be approved by 
plaintiffs, payable with interest 3 ^$/. per cent, per annum, 
in the proportions and at the periods following; viz. the 
sum of 5,000/. port of the said? sum of 1 2,0001. on the 19 th 
December , 1820, and the residue on the lyth December , 
162). That plaintiffs, and the survivor of theta, should be 
and continue managing owners or husbands, oyvner or hus¬ 
band, of the ship, so long as they or he should be desirous 
to continue, and should faithfully and to the best of their 
or his ability, attend to and conduct the concerns of the 
ship. That so soon as the ship should have completed her 
next or third voyage, defendant should, if that event should 
not already have happened, be appointed to the command on 
all her future voyages, both during the continuance of the then 
charter party, and such other voyages as, after the expira¬ 
tion or other determination thereof, she might undertake to 
perform. That plaintiffs, or the survivor of them, as such 
managing owners or owner, would do all necessary acts to 
have defendant effectually invested with the command of 
the ship, according to the rules of the East India Com¬ 
pany’s service ; that defendant should have and enjoy all 
the usual advantages appertaining to or to be derived from 
such appointment and command; that in case defendant 
should from ill health, or from any other cause, retire from 
and resign the command, or should die before he should be 
appointed to or assume the command, or while holding the 
same, or as the case might be, plaintiff Card should be at 
liberty to appoint a fit and proper persou to succeed de¬ 
fendant upon such tcrn\s as might be approved by defend¬ 
ant, his executors, &c. or upon such terms as defendant^ 
his executors, &c. might be able to ( obtain on the appoint¬ 
ment of such successor; that in Gase plaintiff Card should 
decline to appoint such successor on the terms aforesaid, 
then defendant, his executors, &c.*should be permitted,to 
appoint a fit and proper pefs^T to the command of the ship; 
and that such person so appointed should be entitled to all 
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the advantages that defendant would by the said indenture 
be entitled to, in right of such command ; and that the 
managing owner for the time being should perform all the 
stipulations and agreements for the benefit aud advantage 
of such person appointed as last aforesaid, that defendant 
would be entitled to demand, if holding and in the com¬ 
mand of the ship. That plaintiffs, or the survivor of them, 
as such managing owness or owner, should be allowed for 
all expenses properly incurred in the management and con¬ 
duct of the concerns of the ship, and a commission of ( £l. 
10s. per cent upon all ^ionics and freight received on ac¬ 
count of the owners of the ship; and, in consideration 
thereof, that they, as such ship,s husbands^ as aforesaid, 
would keep proper books and accounts of all transactions 
entered into and carried on for and on account of the 
owners, in respect to the management and concerns of the 
ship, as he or they might from time to time require. That 
,plaintiffs, or the survivor of them, as such managing owners 
or owner, would from time to time give credit to defendant 
and the other owners of the ship, for all monies, profits, and 
emoluments received for and on account of the ship and 
the owners thereof, and would give credit and allow to the 
owners all discounts and allowances employed for and on 
account of the ship. That plaintiffs, as merchants and co¬ 
partners, or the survivor of them, should from time to time 
be employed as the agents of defendant in the concerns of 
the ship, and effect all insurances to be made on his five 
sixteenth shares thereof, and on all such investments on the 
several outward and homeward voyages as he might from 
time to time make and have on hoard the ship, whether 
consisting in«goods or specie. That plaintiffs, or the sur¬ 
vivor of them, as such^ managing owners or owner, should 
have the right of appointing all the other officers to serve 
on board the ship; and that defendant would on such ap¬ 
pointment, from time to time, and at all times thereafter, 
present aU and every such officers to the Court of Directors 
of the East India Company, in order to their being con- 
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firmed in their respective stations. That plaintiffs, or the 
survivor of them, should appoint the several tradesmen and 
artificers for the outfit and repairs*of the ship on her several 
voyages, so long as the said last mentioned right of appoint¬ 
ment was exercised by plaintiffs and the survivor of them, 
to the best advantage of defendant and the other owners of 
the ship. That in case defendant, or his heirs, executors, 
&c. should be desirous to sell the yhole or any of the said 
five sixteenth shares, that he or they should be at liberty so 
to do, upon the condition and express proviso that any per¬ 
son or persons purchasing the whole or any of the said 
shares, should ab^de by and perform all the terms, condi¬ 
tions, stipulations, contracts, and agreements therein before 
expressed, declared, and agreed, and should do no act or 
deed to remove plaintiffs or the survivor of them from being 
managing owners or owner of the ship, or the agents or 
ageut of the then or any future Captain, so long as they 
continued to observe all the covenants, stipulations and 
agreements to be performed on their part; and that such 
purchaser or purchasers should sign a memorandum, to be 
subscribed to the said indenture, agreeing to be bound and 
concluded thereby, to all intents and purposes, as defendant, 
his executors, &c. would be bound and concluded, had he 
or they still held the said shares. There was also a cove¬ 
nant to refer all disputes that might arise to arbitration. 
Averment of performance of covenants by plaintiffs. Breach, 
first, that defendant did not allow plaintiffs to continue ma- 
nagiug owners, but, ou the contrary thereof, removed them; 
second, that defendant did not employ plaintiffs as his 
agents in the concerns of the ship; and third, that defendant 
refused to refer some disputes which had arisen, to arbitra¬ 
tion. Pleas to the first breach, the^ bankruptcy of plaintiff 
Card ,* the first alleging that by .reason thereof plaintiffs 
became and were incapable of attending to and conducting the 
concerns of the ship as managing ‘owners and ship’s hus¬ 
bands, according to the for a and effect of the indenture; 
and the second, that by reason of the said'bankruptcy, de- 
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fendant became and was released from the covenants. Si¬ 
milar pleas to the second breach, demurrer to these pleas, 
and joinder in demurrer. - 

v 

. The case was argued on demurrer, by J» Evans for 
the plaintiffs, and Kaye for the defendant,; in Michael- 
mat Term last, when the question was, whether the bank¬ 
ruptcy of the plaintiff JCard was a defence to the action ; 
and the following cases were cited on the part of the plain¬ 
tiff; Chippendale v. Tomlinson (a), Silk v. Osborn(b), 
Evans v. Brown (c), Fowler v. Down (of), Webb v. Fox (e). 
Flood v. Finlay (/), Clark v. Calvert, (g), Wetherall v. 
Geering (/<), Brooke v. Hewitt {ty Boot v. Wilson ( k ), and 
Mills v. Auriol (l ); but, the court having, in the course of 
the argument, suggested a doubt whether the deed itself 
was not void, upon the ground that the main object it had 
in view was to buy and sell the appointment of a particular 
person to the command of a ship then chartered for several 
successive voyages, directed that the case should be argued 
again with reference to that point; and it was accordingly 
argued again on a former day in this Term. 


Kaye , for the. defendant. This deed is void. It is 
founded on the sale of the command of the ship; and part 
of the consideration for the defendant’s covenant to continue 
the plaintiffs as managing owners is the appointment and 
continuance of the defendant as commander. It will be 
contended that though part of the deed may be void, 
the residue may still be good; but if the whole deed 
rests upon a fraudulent foundation, it is void in toto. Now, 
the foundation of the deed is that the defendant shall 
have the command of the ship, which is fraudulept in three 


(a) 1 Cooke’s B. Laws, 406 
(A) 1 Esp. 140.- \ 

£c) Id. 170. 

(d) 1 Bos. & Pul. 44/ 

(e) 7/r. R. 391. 

(f) 2 Ball & Beatty, 13. 


(g) 3 J. B. Moore, 96. 

(h) J2 Vesey, 504. 

(0 3 Id. 253. 

(A) 8 East, 310. 

*(/) 1 H. BI. 433. 
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respects; it is a fraud, first, upon the East India Company ; 
second, upon the other part owners; and third, upon public 
policy. It is evident from the recitals of file deed that the 
stipulation for the defendant to have the command, is a 
part of the original contract, and the consideration for that 
command must have been, either that he paid a larger sum 
for the shares than they were intrinsically worth; or that 
he covenanted to continue the plaintiffs as the managing 
owners; by either of which means the plaintiffs obtained a 
profit by the sale of the command which by the rules of 
the East India Company’s service they cannot do. Had 
the contract been sroade by parol instead of by deed, and 
the defendant had sued th$ plaintiffs for a breach of it in 
not appointing him to the command, his declaration must 
have averred, that in consideration that the defendant had 
purchased the shares, and had agreed to continue the plain¬ 
tiffs as managing owners of the ship, the plaintiffs .had un¬ 
dertaken to appoint him to the command—a contract which, 
it is clear from die case of Blachford v. Preston (a), would 
have been illegal and void. Then the deed is a fraud upon 
the other part owners, and upon the East India Company 
as the charterers, for both those parties have an interest in 
the appointment of proper officers, and have a right to see 
that a fair and impartial judgment is exercised in their selec¬ 
tion. The power of appointing officers ought to re¬ 
side in the majority of the holders in point of value ; but 
here the contract deprives them of that power, and vests it 
in an individual who is the holder ouly of five sixteenths. 
The charterers also are equally injured by suefi an arrange¬ 
ment, because they are eivtitled to the*unfettered judgment 
of the persons^Sri whom the appointment of officers ought 
to vest; All these reasons would be equally strong to shew 
that the contract operated in violation of public policy, 
and therefore in every view of the cas^ the deed is void, and 
the judgment of the court must be for the defendant. * 

v 

(a) 8 T. R, qp. 
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J. Evans , contrsl. Contracts similar to the present are 
in universal use among ship-owners connected with the 
East India Company’s service. The other part owners, 
therefore, must be taken to have been acquainted with the 
usage, and this contract consequently could not be a fraud 
upon them. Neither could it be a fraud upon the charterers. 
The argument on the other side is founded upon the 
assumption of facts, not. one of which appears upon the face 
of the record. There is nothing in the deed to shew that 
there was any contract for the sale of the command, and 
the plaintiffs are entitled to the benefit of the established 
rule of law which says, that a party s1k\11 be presumed to 
have acted legally and bon& fide, until the contrary is clearly 
shewn. It is said that the defendant paid a larger sum for 
his shares thau they were really worth, but there is no evi¬ 
dence of the fact; and at any rate, the covenant to appoint 
him to the command is an independent covenant, and, taken 
per se, h&s nothing of fraud or of illegality in it. Then 
what does the covenant to continue the defendant in the 
command amount to? It is in fact a nullity, for without 
the consent of the East India Company the owners have 
no power to remove the captain; it may therefore be treated 
as surplusage. Undoubtedly Blachford v. Preston (a) is 
an authority to shew, that the sale of the command of a 
ship in the service of the East India Company is illegal; 
but that was decided upon the ground that there was 
evidence that such a contract was contrary to the bye¬ 
laws of the Company : here, the bye-laws are not set 
out on tfie record, and the court therefore cannot take ju¬ 
dicial notice of them; even assuming them to be the same 
now', which they were when that case Whs decided, of 
which, however, there is no proof adduced. The cove¬ 
nant that the plaintiffs should have the appointment of the 
other officers is also ^onsistent with the known and invari¬ 
able usage of the trade, and can be productive of no mis¬ 
chief, because no officer can be appointed, without previ- 

Cw) P T. R. 89. 
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ously submitting to an examination before the Company, 
and being approved by them. With respect to the com¬ 
mission to be charged by the plaintiffs, and the profit 
thereby accruing to them, it is clear from the case of The 
Attorney-General v. Borradaile (a), that the managing 
owners are entitled as of right to a commission. It has 
been truly said, that the majority of the part owners ought 
to have the appointment of officers} then the plaintiffs, as 
owners of niue sixteenths, were entitled to appoint, and 
therefore they acquired no larger powers by means of the 
agreement than they previously possessed. If by appoint* 
ing the defendant t# the command they practised a fraud 
upon the other part owner?, their possession of niue six¬ 
teenths, which gave them the power of so appointing him, 
was in itself a fraud also; because it also gave them the 
power of appointing themselves managing owners; and 
having that power, they were surely at liberty to sell a por¬ 
tion of their interest in the ship, with a reservation to them¬ 
selves of the privilege of continuing to be the managing 
owners. Had the ship been chartered in the ordinary way, 
and not by the East India Company, it is quite clear that 
the owners might have appointed all the officers, unless 
there had been an express agreement to the contrary, and 
then, it seems that the right of appointment would have 
vested in the captain, Rosiere v. Sazckins ( h ). [Bayley, J. 
That was the case of a sole owner, and therefore is distin¬ 
guishable from the present.] The owner of the majority 
of the shares stands precisely in the same situation as a sole 
owner, for he has the same rights and powers, and is equally 
free to exercise, them. »The declaration here makes no 
mention of the*East India Company, and therefc/re the case 
is in all respectsjthe same as if the ship had been chartered 
in the common way! But, the exercise of this power by 
the plaintiffs, as the largest part owners, was much less 
likely to produce mischief in the service of the Company,- 
than it would be in any other service, because the selection 
(a) 1 Price, 141*. (It) 12 Mod. 431. 
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of the voyage, and the final approval of the officers,, here 
rested with the charterers, which in an ordinary case they 
Would not. Above all, it should be remembered, that if 
this be a question of fraud, it is peculiarly a question for a 
jury, and ought not to be decided by the Court, because 
where the fraud, as in this case, is not apparent, the Court 
cannot and will not presume it. 

r r 

j Kaye, in reply, re-urged the grounds upon which he ori¬ 
ginally relied. 


The Court took time to consider of .the case, and judg¬ 
ment was now delivered by 


Abbott, C. J. who, after adverting to the pleadings, 
and recapitulating the contents of the deed, said, We are of 
opinion that this deed is illegal and void, and that judgment 
must be altered for the defendant, on the ground of the in¬ 
sufficiency of the declaration. The deed is an agreement 
for the sale of five sixteenth shares in the ship by the plain¬ 
tiffs to the defendant, the former being at the time the 
managing owners or husbands of the ship. The fundamen¬ 
tal articles of the agreement are, that the defendant shall be 
appointed to the command of the ship; that the plaintiffs 
shall continue the managing owners or husbands of the ship, 
so long as they discharge their duties as such faithfully and 
to the best of their abilities, and shall chuse the artificers, 
and appoint the officers for the ship; that if the defendant 
shall resign the command, or be removed from it by death 
or otherwise, the plaintiffs shall appoint a person to succeed 
him, subject to the approval of himself .or his executors, 
upon such terms as he or they may be able to obtain, or 
that he or they shall nominate a fit person in his stead; that 
the plaintiffs shall |>e employed by the defendant as his 
•agents in the concerns of the ship; that the defendant may, 
if he shall be so minded, sell all or any of his five sixteenth 
shares, provided that the purchaser shall abide by the con- 
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ditions of the deed, and shall not remove the plaintiffs from 
being the managing owners so long as they shall perform 
the agreement on their part; and that the purchaser shall 
sign a memorandum to be subscribed to the deed,, agreeing 
to be bound and concluded thereby, as much as the de¬ 
fendant would have been if he had continued in possession 
of the five sixteenth shares. This, therefore, is, in sub¬ 
stance, an agreement by the major part owners of the ship 
when selling a part of their interest, that the purchaser shall 
have the command of the ship at sea, and the sellers the 
management of her in port, together with the appointment 
of all the other officers, and the selection of the tradesmen 
to equip and repair her; and this we must presume was 
made without*the privity of the other part owners, first, 
because no such privity is expressed by the deed, and se¬ 
cond, because some of them must have concurred with the 
defendant in removing the plaintiffs from the management 
of the ship, inasmuch as his interest in her, tqken alone, 
would have been inadequate for that purpose: and we ^jso 
find that it was made at a period when the ship was under 
charter for six successive voyages, two only of which had 
been performed. The covenant by the defendant, to con¬ 
tinue the plaintiffs as his agents in the management and 
concerns of the ship, might, if it stood independent, be a 
legal covenant; but if its foundation is illegal, it becomes 
invalid, and cannot be enforced by law; and we are of 
opinion that the contract for the sale of the shares, coupled 
with the appointment to the command and the continuance 
of the management, is the foundation of that covenant, and 
is an illegal contract, and void. It is, well known that the 
command of a ship in the East India Compqpy’s service, 
and the management of such a ship ( as husband, are situa¬ 
tions of very considerable value, an<J it is impossible to read 
this deed without perceiving that it is a coutract for a profit 
to accrue to the plaintiffs from the Appointment of the de¬ 
fendant to the command,^the shape of that profit being 
cither a larger price for the five shares than they were really 


J73 

1824. 

WvV 

Card 

v. 

Hope. 



174 

1834. 

Card 

v. 

Hope. 


CASES IN THE KING'S BENCH, 

i 

worth, or their own continuance in the management of the 
ship; or, as is most probable, partly both. We are of 
opinion, that such a contract is contrary to the interests 
both of the charterers and the other part owners, and there¬ 
fore void. It may be true, as has been alleged in argument, 
that the Court of Directors of the East India Company 
have a veto in the appointment of every officer in their ser¬ 
vice, by whomsoever nominated; but that, we think, does 
not alter the case; because the Company have a right to be 
protected, not only by such examination and inquiry as they 
can make info the fitness of the individuals nominated by 

c 

the owners, but also by the condition of a free, impartial and 
disinterested recommendation by the owners, of persons to 
whom it is proposed to confide a Charge so important, as 
the command and navigation during a long and distant voy¬ 
age of a ship freighted with a very valuable cargo, and 
having also on board a numerous crew and many passen¬ 
gers. It Jias also been argued on behalf of the plaintiffs, 
tbajt we cannot take judicial notice of the bye-laws or regu¬ 
lations of the East India Company touching this subject, 
because they are not set out upon the record, beyond which 
our attention must not travel; and to that argument we 
fully subscribe; but whether we regard the East India 
Company as being, in the language of Lord Kenyon in 
Elachford v. Preston (a), a limb of the government of the 
country; or, according to the definition of Mr. Justice 
Lawrence in the same case, such a body, that no distinction 
can be established between offices held under that Com¬ 
pany, and those held under government, as far as respects 
this purpose; or whether wc regard them merely as a Com¬ 
pany of private merchants, being in the situation of char¬ 
terers of a ship; our o opinion upon this case will be pre¬ 
cisely the same : because we think that a contract like this, 
made with reference to a ship actually engaged in a particular 
service, is contrary to Vhe interests, both of the charterers 
and the other part owners, and consequently illegal and void. 

‘ («) B T. ft. 89. 
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It is a striking feature in our national policy to hold out 
every encouragement to the equipment and employment of 
trading vessels, and with that view the law empowers the 
majority of the part owners, though under restrictions 
guarding the interests of the minority, peculiar to itself, to 
employ the ship even against the wishes of the minority, 
in order that the ship may not remain unemployed. The 
act of vesting that power in the majority, certainly seems to 
imply the further power of appointing officers, and the 
usage undoubtedly is for the majority to exercise that 
power; but concomitant with that j>ower is an important 
duty, namely, to exercise a free and unbiassed judgment in 
the selection of every individual to whom the management 
of the equipment and the navigation of the ship are to be 
confided, ut dentur digniori. Now any contract which is 
calculated to fetter or pervert the judgment, and to compel 
the party under peril of an action to concur in the appoint¬ 
ment of particular persons, is a violation of that„duty ; and 
such a violation of duty becomes the more gross and 
offensive when the foundation of the contract is the acqui¬ 
sition of extraordinary profit to the contractor; because all 
the part owners are entitled to share rateably in all the 
profits arising from the employment of the ship. Again, 
this, du|y is owing, not to the charterers and other part 
owners only, but to every one who has any stake in the 
ship in respect either of life or property; and therefore a 
violation of it is contrary not only to the interests of the 
charterers and part owners, hyut to another and still more 
important object, namely, the safety and protection of the 
lives and property embarked in the .voyage. It has been 
already observed, that though the charterers # of this ship 
may have an ultimate control over jhe appointment of the 
officers, they are still entitled to tfye benefit arising from a 
free and unbiassed selection of the persons presented for 
their approval. It may be true, with respect to the other 
part owners, that as they bepame owners at a period when 
the majority of the shares had vested in the plaintiffs, they 
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must “have known that such a majority included, as against 
them, alljthe powers and privileges for the continuance of 
which the deed provides; and yet the interest which the 
plaintiffs had in the ship being superior to all other consi¬ 
derations, might naturally lead them to anticipate an honest 
and impartial application of all those powers and privileges. 
But the security thus afforded them would be greatly dimi¬ 
nished by this deed, because, while it lessens the interest of 
the plaintiffs in the ship, it continues to them almost all 
their powers in the management of her, and may by a far¬ 
ther alienation of their own present interest, and of that 
which they have transferred to the defendant, if made under 
stipulations and conditions such as are contained in this 
deed, eventually vest the entire management of the ship, 
both at sea and in port, in persons possessing a very trifling 
interest in her. The deed therefore is calculated to take 
both from the charterers and the other part owners, that 
security t<v which they are entitled, and upon which it is 
evident they must have relied when they respectively as¬ 
sumed those character^. For these reasons w r e are of 
opinion that judgment ought to be entered for the de¬ 
fendant. 


Judgment for the defendant. 


END Oy HILARY TERM. 
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MEMORANDA. 

In the course of the last vacatidfi, The Righjt Honour¬ 
able Sir Thomas Pturner, Knight, Master of the Rolls, died 
at his house in the Rolls YardjrChaqgpery Lane. 

# 

The Right Honourable Lord Gifford, Lbrd Chief Justice 
of the Common Pleas, was appointed Master of the Rolls, 
and took his seat at the Rolls on the first day of this Term. 

* ,A 

Sir JVitliam Draper Best, Knight, one of the puisne 
J udges of this Court, was appointed Lord Chief Justice of 
.the Common Pleas, and took his seat in that Court on the 
first day of this Term. 


Joseph Littledale , Esq. of the Honourable,Society of 
Gray’s Inn, Barrister at Law, was appointed one pf the 
puisne Judges of this Court, in therpom.of Sir W . D. Best, 
Knight; and being called to the degrep of a Seijeant at 
Law, g$ve rings with the motto, “ Begi regnoque ffdelis.” 
On the first day of this Term he took his seat on the 
Bench. • 
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William St. Julien Arabin, Esq. of the Honorable So¬ 
ciety of Inner Temple, Barrister at La^fr, was called to 
the degree of a Serjeant at Law, and gave rings, with the 
motto, “ Regi regnoque Jidelis.” 

Thomas IVilde , Esq. of the Honorable Society of Inner 
Temple, Barrister at Law, was called to the degree of a 
Serjeant at Law, and gave rings, with the motto, “ Regi 
regnoque Jidc/is.” •> 



EASTER TERM, FIFTH GEO. IV. 


179 


?824. 


Knott i>. Farren. 

Assumpsit upon two promissory notes, made ten years 
since, by the, defendant, payable to the plaintiff. Pleas, 
first, non assumpsit, and second, the statute of limitations; 
and issue thereon. At the trial, before Beat, J., at the last 
Sussex Assizes, the evidence on the part of the plaintiff to 
take the case out of the statute was, that the defendant on 
being applied to for payment of the*notes, declined, saying, 
“ l cannot ufl'orif to pay my new debts, much less my old 
ones.” It wtis contended that this was, in point of law, 
such an acknowledgment of the existence of the debt as 
barred the statute and would support the action, and 
Dowtlncuile v. Tibbut («) was cited as a case in point. For 
the defendant it was urged, that ill order to tak§ a case out 
of the statute, there must, be an explicit declaration that the 
debt remains unpaid, coupled, either with a promise to pay 
it, or an avowal of inability jto do so; and Coltman v. 
Muish ( b ) amt Leu per v. Tallon (c) were quoted as autho¬ 
rities. The learned Judge intimated a belief that Don't hwaite 
v. Tibbut had since been oven tiled, and was inclined to 
think upon the authority of the eases cited for the defend¬ 
ant that there was no case to go to the jury ; but he ulti¬ 
mately left it to the jury to say whether the defendant’s 
words amounted to an acknowledgment that the debt was 
subsisting. The jury found for the defendant. • 

Bong now moved forli new trial, and relied upon Dorxth- 
a mite v. Tibbut as an authority which had not been over¬ 
ruled. That was an action for seaman’s wages, and the 
acknowledgment relied upon was,*“ I will not pay; there 
are none paid, and I do not mean *lo pay unless obliged; 
you may go and try;” and the Court there held these ex- 
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to be quite sufficient to take the case out of the 


statute. The cases cited for the defendant at Nisi Prius 
are distinguishable frbm this, because in each the ex¬ 
pressions amounted to a complete denial that the debt was 
due. Here it is impossible to 4 put any other construction 
upon the defendant’s words, than as amounting to an ac¬ 
knowledgment of a subsisting debt. 

C 

Pee Curiam. This was a question for the decision of 
the jury, and by their finding they have negatived the ac¬ 
knowledgment. Every word that the defendant uttered 
may be true, and yet, consistently with the import of his 
language, these notes may have been paid. 

Rule refused, (a) 

(a) Vide 4 East, 546. 
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An affidavit 
of debt stating 
that A.was in* 
debted to B. 
for goods sold 
and delivered 
in Holland, 
and that the 
debt was as* .*■ 
signed to C. 
according us 
the laws of 
Holland; con¬ 
cluding with a 
statement that 
the assignee ^ 
of a dent may 
sue the debtor 
according to 
the laws of 
S^gMand M es 
deponent is 
informed and 
believes;” is 
sufficient to • 

< hold the de¬ 
fendant to bail 
in this ceun- t 
try. 


SCUEEHOP V. SCHMANUEL. 

C* CRESS WELL moved to discharge the defendant out 
, * ■ . ® 
of custody on filing common bail, on the ground of the in¬ 
sufficiency of the affidavit of debt. The affidavit stated 
“ that the defendant was indebted to W. L. Mier o\Am- 

-r-9 

sterdam for goods sold and delivered to him in Holland , 
and that the said debt was assigned to deponent by the said 
W. L. Mier according to the laws of Holland t and that an 
assignee of a debt may sue the debtor, according to the laws 
of Holland , as the deponent is informed and believes.” 
This affidavit, it was contended, was insufficient to hold the 
defendant to, bail in this country, for two reason^; first, that 
though ffie assignment of the debt was stated to have been 
made inJfolldnd ., yet there was no consideration shewn for 
such assignment;| and second, that therd ought to have been 
jJOUie better evidence of the law of j Holland than the depo- 

nent’s informatioB and belief. 

■ ' j A ■ 

v Abbott, C.\L—There may be sonie doubt whetlier the 
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action is maintainable; but we shall not decide that ques¬ 
tion on motion. *lt is clear, from the affidavit^ that the de¬ 
fendant is liable to pay somebody, and therefore he is liable 
to be arrested. The only question is, whether the> plaintiff 
is the proper person to arrest him. On the trial, the plain¬ 
tiff may give evidence of what the law of Holland is, but 
his information and belief at present is enough for this pur¬ 
pose. Information and belief is sufficient in mi affidavit to 
hold to bail at the suit of executors, of the assignees of a 
bankrupt. The only point here is, whether the defendant 
should be arrested by A. or B. and we think this affidavit 
is sufficient. • 

t • 

The other Judges concurred. 

Rule refused. 


Simpson v. Routh and others. Thursday, 

May 6. 

A.SSUMPSIT for money had and received. Pleas, first, A formal de- 

the general issue; and second, a tender, and issue tbiereon. 

At the trial before Ilolroyd , J. at the last Yorkshire 'AsSizes, an action can 

the case on the part of the plaintiff was this: The^de- S^^^over^ 

fendants, being overseers of the parish of Remmingbraugh , 

of which the plaintiff was a rated inhabitant, had dis- from a distress 

trained the goods of the plaintiff, by virtue of the War- rates°und er 

rant of a Justice of Peace granted to them pursdant to the 27 G. 2 . c. 20. 

statute 27 Geo. 2. c. $0. for arrears of poor’s rates. The plea of tender, 

levy and sale were regularly conducted, and after payment whic h w f° Dnd 
- a. „ ® , , . j, . not to cover 

of the arrears of rates, and of theiexpenses attending the the plaintiff's 

distress, &c. a surplus remained an the hands of the de- ^ 

fendants, for whicn the action was brought. It was found objection. 

by the jury that the defendants’ pled of tender did nhl cospr 

the whole of the plaintiff’s demand, but in fact left a balance 

of thirteen shillings still due to buq. It *was contended, 
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however, for the defendants, that the plaintiff must be non¬ 
suited, inasmuch as there had been no formal demand of 
the surplus before action brought, pursuant to sec. 2. of the 
statute. The learned Judge thought the objection tenable, 
and nonsuited the plaintiff, with Jea\ c to move to enter a 
verdict for thirteen shillings, if the Court should be of opi¬ 
nion that a formal demand was not necessary. 

C 

D. F. Jones now moved accordingly to set aside the non¬ 
suit and enter a verdict for thirteen shillings, ft was quite 
clear that previous to the passing of the statute the action 
would have been maintainable at common law without a 
demand, and as the statute contained no express provision 
that a demand should be made, none was now necessary. 
But if the second section could be construed as implying 
the necessity of a demand, still it could mean only such a 
demand, as the action itself imported. To call upon a 
plaintiff under such circumstances to make a formal ami 
specific demand, would he to impose great hardship and 
inconvenience upon him, because it was out of his power 
to ascertain what precise sum remained in the hands of the 
pariah officers, whereas they must, fi om their situation and 
office, know what the surplus really was, and could not in 
fact require any information or notice from thef plaintiff on 
that subject. [Baylei/, J. A genet al demand of the surplus, 
if any, might be sufficient, but surely the parish officers are 
entitled to some notice befote they are burdened with the 
consequences of an action.— Abbott , C. J. The plaintiff 
need not be in any uncertainty as to the amount of the sur¬ 
plus, because the statute authorizes him to have a copy of 
the account. 'Besides is it quite so clear that a demand was 
not necessary at commoii law before the passing of the act ?] 
Umphelby v. M ( Ijean (a) seems decisive^ to shew that/no 
notice or demanc^ was requisite, either with or' without 
reference to this act of parliament. [ Bay ley, J. That was 
a very different cafe from the present. The action there 
♦ t (a) 1 B. & A, 4t. 
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was founded upon a different act of parliament, and was 
brought to recover the amount of an excessive charge made 
by the defendants as tax-collectors, for the expenses of the SrM ^ sow 
distress.] The cases in principle are the same; there the Routs. 
defendants improperly withheld a sum of money under the 
pretence of its having been expended in the costs of ,the 
distress; and here the defendants withhold the sum of 
thirteen shillings which the plaintiff claims as the surplus 
in their hands, on pretence that a smaller surplus is in fact 
due. It was the duty of the defendants, so soon as the ac¬ 
count was made up, to pay over disbalance to the plaintiff, 
and “ where a mare duty is promised to be paid upon re¬ 
quest, no actual request is necessary, but the bringing of 
the action is a sufficient request.” Birks v. Trippett (b). 

Upon this latter authority it is clear that the present ac¬ 
tion is maintainable. 

Abbott, C. J.—It is not necessary to decidfe how the 
laW stood with reference to the question now raised, before 
the passing of 27 Geo. 2. c. 20. because it is quite clear, 
from the language of the second section of that act, that a 
demand of the surplus chimed must be made before the 
action- for the recovery of it is brought. The words are, 

“ the overplus (if any) after such charges, and also the said 
penalty or sum of money, shall be fully satisfied and paid, 
shall be returned, on demand , to the owner of the goods 
and chattels so distrained,” which must necessarily apply 
to a demand made before action brought. Such a provi¬ 
sion was quite requisite for the protection of parish officers- 
from unfounded and v^tatious suits at law. The party 
distrained upon may, before the account is nfade up, re- ’ 
move to a ,distant part of the country, and then, if no de¬ 
mand were necessary, .fee ronly means by which the partiffr 
officers could seoure4hesnselvea from an action, would be 
to seek out the party at whatever distance, agd tender him 
the overplus, which would, be an unjust andlnsupportabfe 
‘ (b) t Sattnd. Si. ' * - ' :i 
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burden. This, case does not fall within the riHe laid down 

T s 

in thecase^eited front Saunders i for here, until a demand; 
haa.'he<m made, no duty attaches upon the officers to r«f»y 
the balance, and consequently no action can lie to recover 
it. > Hie fact of the tedder, made by the defendants, does 

V, 

not,seem to me to vary the case, because a tender does not 

' ? * 

confer upon the plaintiff a right of action for a larger sum 

thah+that actually tendered, and cannot be construed as an 

1 ' . . 

admission Of a debt due beyond that sum; but here the 
plaintiff has declared upon a debt exceeding the amouut 
of the tender. For these, reasons I am of opinion that the 

nonsuit was right. < 

¥ 

> ‘ ' • - • - >l > " 

Bayley, J.—‘I have no doubt upon thi$ act of parlia- 

ment, that a previous demand was necessary to entitle the 
plaintiff to recover; and l am very much disposed to say, 
|hat ,if there had been no such provisiou in this., .act, a 
demand wduld have been equally necessary at common law. 
There is no express contract existing between these parties; 
there is no duty or obligation resting upon the defendants 
ex contractu. In distraining something more than the pre¬ 
cise sum requisite to cover the arrears, the parish officers 
act from unavoidable necessity, and they are entitled there¬ 
fore to notice before they are visited with burdensome 
consequences of|pn action. They are acting in the dis¬ 
charge of a public duty, and are not bound to travel all 
over England to pay over the surplus remaining in their 
hands. It is said that bringing the action is a sufficient 
’demand. ' If that be so, then the overseers will always be 
‘ liablCj tor levying a farthing more, than is due, to. pay the 
costs of the bommenceraent of an action. That would Jje 
a most unreasonable proposition. The only difficulty that 
' passes upon ffly mind arises from the jg|roof of the tender. 
The object of tl#, legislature in providmg that ft demand 
'ijtaubi b$ mgde^ was to prevent litigation, hy#enabiing the 
hjffiners |o refun|l the overplus before any action is com- 
menC#fe!.^P|p , | a demand has been made, it clearly be* 
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comes their duty to pay over the whole surplus, and if, 
without any demand, the defendants thought proper to ten¬ 
der less than was really due, I confess that, as at present 
advised, it seems to me that no subsequent demand would 
be necessary, at least for the sum actually tendered. Upon 
this particular point 1 entertain considerable doubt, and 
therefore give no decided opinion; but upon the general 
question I fully concur with my Lord Chief Justice in think¬ 
ing that the plaintiff was properly nonsuited. 


m 

1844 , 

Snirsotf 

v. 

Routs. 


Little d ale, J.— I think a previous demand of the over¬ 
plus was necessary to support this action. There was no 
duty ex contractu imposed upon the defendants, arising 
from the natifre of the dealings between the parties; if 
there had been/the case would have stood on very different 
grounds. The statute expressly requires a demand. If the 
defendants had neglected a duty to pay this money which 
attached upon them ex contractu, the action \%ould ha\e 
been a sufficient demand, e\cn within the statute; but 
where the defendants owe only a public duty, an actual de¬ 
mand is necessary, in ordei to make that duty attach. With 
lcspect to the tender, I agree with my Lord Chief Justice, 
that it makes no alteration in the case, because the tender 
of a smaller sum is no admission of a larger sum being tjue, 
as has been recently decided (</). It only admits the de¬ 
fendant's liability to pay so much money. *On both points, 
therefore, I concur in thinking that this action is not main¬ 
tainable. 

♦ 0 

Holroyd, J., said he was of the same opinion, and 
added, that at the trial ha had at first declined to nonsuit, in 
older to give the plaintiff an opportunity of mitering into 
the items of the account, intending to reserve the question 
of formal demand^ ^pr the opinion* of the Court. It ap- , 
peared, his Lordship said, that the sum tendered was .refused 
by the plaintiff, not On the. ground of its being too small, 
but because it was tendered too late. 

Aule refused. 

(a) Vide Rivers v. Griffiths, ante, vol. i. 215. 
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Where a de¬ 
fendant was 
arrested for a 
debt of 15/. 
and paid into 
Court 61. 
which the 
plaintiff took 
out, and dropt 
the action: 
Held, that 
although the 
defendant had 
offered to pay 
the 61. before 
action 
brought, he 
was not en¬ 
titled to have 
his costs tax¬ 
ed under 43 
Geo. 3. c. 46. 
s. 3. 


Davey v. Renton. 

THE defendant was arrested for 15/. and upwards, upon a 
debt in fact not amounting to that sum, and paid 6/. into 
Court, which was taken out by the plaintiff, and further 
proceedings in the action dropt. Hutchinson now moved, 
upori the 43‘Geo. 3. c“4G. s. 3. for a rule, calling on the 
plaintiff to shew' cause why the defendant should not have 
his costs taxed; and produced an affidavit, stating the facts 
above-mentioned, and fflsd that the defendant had offered to 
pay the 6/. before the plaintiff brought his action. He con¬ 
tended that this case was distinguishable from liouveroy v. 
dlefson {a), inasmuch as there the application was refused 
on the grouud that no vexation was shewn in the conduct of 
the plaintiff, whereas here it was not only apparent from the 
facts, but it was also sworn by the defendant, that there 
was no reasonable or probable cause for the at rest, (ft) 

Abbott, C. J.—\\ hero the cause is stopt upon the de¬ 
fendant’s paying money into Court, the statute does not 
apply; nor can the conduct of the plaintiff be considered 
vexatious, so far as to vs arrant us in granting a rule of this 
nature against him. Many circumstances may induce a 
plaintiff to prefer taking the money out of Court, and con¬ 
tenting himself with that amount for which the defendant 
admits his liability, rather than go on in the doubtful chance 
of his recovering more by an expensive litigation. To ex¬ 
tend the act to such cases, would be opening a new and 
very wide door for litigation and discussion, and would lead 
in the end to the dangerous practice of trying the merits of 
every case upon affidavits. 

t* 

Rayley, J. — It has 4 now been expressly decided in the 
Chart of Common Pleas (c), that the statute does not apply 

(a) 13 &ut, 90<’ ( b) See Laidlaw v. Cock burn , 2 New Rep. 76. 

(0 Butler V. Brown, 3 J. B. Moore, 327. 
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to cases like the present; and it is very desirable to assimi¬ 
late the practice of the two Courts as much as possible, es¬ 
pecially where the reason and propriety of the decision are 
so apparent as they are here. 


tm 


18*4. 


DavST 

v. ■'"* 

Renton. 


Holroyd, J. —The act of taking the money out of 
Court by the plaintiff, is by no means conclusive to shew 
that there was no ground for arresting the defeiulaht for a 
larger sum, or that the plaintiff’s conduct was vexatious. 
The plaintiff may have elected to take the money out of 
Court rather than go on with the actk>n, although satisfied 
that he was entitled to something more: and the case, of 
IAntlwffaitc v. fyllings (a) is jn point. It is now settled in 
both Courts, that the statute does not apply to a case like 
this, and i should much regret to see so wholesome a rule 
unsettled. ’ 

Rule refused. (/>) 

9 

(a)2 Smith's Rep. 667. See 1 Id. (l>) See Porter v. Pittman , ante, 
428. Hullock’s Costs, 186. 2 vol. ii. 266. where this point was 

Marsh. 530. expressly decided; and Camack v. 

Gregory, 10 East, 525. 


Joseph Raphael Ravenga v. James Mackintosh. 


Friday , 
May 7. 


CASE for a malicious arrest and false imprisonment, with- Where A. ar- 

out any reasonable or probable cause.—Plea, Not guilty, [headviceTf " 

At the trial before Abbott , C. J. at the London Adjourned his special 

Sittings after last Term, the case was to the following ef- Lhadagood 

feet:—The plaintiff was Minister of State and the Foreign c . ause . °^ a ®‘ 

^ * w ° tion, but after- 

Department, for the Columbian republic in South America, wards, upon 

which government had not been acknowledged, at the time declared! 

of the transaction in question, by Great Britain . In Oc- continued pro-* 
. • t ' ceedings, and 

B. brought an action for a malicious arrest without any reasonable or probable cause: 
Held, that the “ reasonableness, or probability of the cause,’' was a iqifed question of 
law and fact for the jury to decide; and that they were rightly told by the Judge at 
Nisi Prius, that if they bdieved the defendant to have acted bqpil fide upon the advice 
he had received, he was entitled to a verdict; otherwise UwjTought to find for the 
plaintiff. i / • 



1 M 

1824. 

Eavsxga 

V. 

Mackintosh. 


OASES IN THE KING*S BENCH, 

tober, 1820, a M. Luis Lopez Mendez resided in London 
in the character of Ministerial Commissioner and Agent of 
Columbia. The government of Columbia being in waot of 
considerable supplies of warlike stores, Mendez received 
from the plaintiff, in his official character, instructions to 
procure in this country the necessary articles. Accordingly 
Mendez applied to the defendant, who supplied warlike 
stores for..the use ofc the government to the amount of 
150,000/. which were shipped for Columbia under the care 
of a supercargo, appointed by Mendez. The latter pro¬ 
posed to pay the defendant by government debentures, 
which be conceived he had authority <to issue in conse¬ 
quence of the powers with whjch he was invested *by the 
members of the Columbian administration. At this time, 
however, a Mr. Zea was in England, armed, as it was sup¬ 
posed, with powers to negociate a loan on behalf of the 
government. Mr. Zea objected to the issuing of debentures 
by Mendez , alleging, that if there were two kinds of deben¬ 
tures in the money market, one sort issued by him, the 
other by Mendez , they would tend to impair the credit of 
(^.government. In consequence of this objection, the plain¬ 
tiff, Zea, Mendez, and the defendant, met at Paris, upon the 
subject of the mode in which the latter was to be paid. 
Mr. Zea mid the plaintiff both objected to the issuing of 
the debentures!*!))' Mendez; and it was further objected by 
the plaintiff, that the prices at. which the defendant’s goods 
were charged, were too high. The plaintiff returned to 
South America, and Mendez in the meantime issued deben¬ 
tures to the defendant, on an understanding that they were 
to be.indorsed by Zea; but in th$ result, the government of 
Columbia Refused to pay them, on the alleged ground that 
Mendez had no authority to enter into, the contract with the 
defendant, and that the goods bad been charged at prices 
exceeding their value. In the beginning of 1823 the plain¬ 
tiff, arrived in fhia country, having been appointed Minister 
Plenipotentiary for the Columbian government. On his 
arrivgl^the defendant applied to him to ratify the contract 
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which had been made by Mendez, and to "sanction the de- 1 B$A*‘ 

bentures which the latter had issued. The plaintiff said 
he had no authority to ratify any such contract, nor power v . 
to sanction the debentures. The defendant then consulted Macmtort. 


his professional adviser as to the plaintiff’s personal liabi¬ 
lity : a statement of the facts, together with all the docu¬ 
ments relating to the transaction, was laid before a special 
pleader, who gave it as his distinct opinion, thaytfte plain¬ 
tiff was personally liable, and might be held to rail for the 
amount of the defendant’s contract. Whereupon the de¬ 
fendant caused the plaintiff to he arrested on the 20th 
March upon an affidavit of debt, sworn to by the defendant, 
for the sum of 90,000/. fie was carried to a lock-up- 
house, and thence to the King’s Bench prison, where he 
remained until the 17th May f when he gave bail. The de¬ 
fendant took no farther proceedings until the Michaelmas 
Term following, when the plaintiff ruled him to declare; 
and at the end of that term he declared accordirfgly in an 
action for goods sold and delivered; but in four or five days 
afterwards took out a rule to discontinue the action. . Un¬ 
der these circumstances, the present action was brought* 
The Lord Chief Justice, in his charge to the jury, told* 
them, that this action was not maintainable unless they were 
satisfied that the* defendant had arrested the plaintiff mali¬ 
ciously, and without any reasonable or probable cause. 
His Lordship said, that if the defendant bad proceeded in 
his action against the plaintiff, he certainly could not have 
recovered. He also adverted to the circumstance of’the 
defendant having taken the opinion of a special {deader be¬ 
fore be arrested the plaintiff; and in conclusion said, “ If 
you are of opinion that the defendant acted bonf tide upon 
the opinion of his special pleader, sincerely thinking and 
believing that he might succeed in the action for goods sold 
and delivered, you ought to find your verdict for the de¬ 
fendant; but if, on the other hand, you think that the* 
defendant did not act bonti tide on that opinion/- but was 
satisfied in his own mind that he had no groufcd to suppose 
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1824. He should Succeed in the action against the plaintiff, and 

adapted the proceeding by arrest, not for the purpose of 
Raven OA. / . v J , . . , ' 5 , 

enforcing payment of a sum of money claimed to be due, 

Mackintosh. j, u t to induce him to do some collateral act, which he was 
not bound to do, then I think you ought to find your verdict 
for the plaintiff'.” The jury found their verdict for the 
plaiutiff—damages 250 L 

Copley y A. G. now moved for a rule to shew cause why 
the verdict should not be set aside and a new trial granted, 
on the ground of misdirection. In order to maintain an ac- 

V 

tion of this description two things are Essentially necessary; 
first, malice, and second, want pf probable .cause. Either 
of these is not sufficient, both must concur. Malice is a 
question of fact for the jury; want of probable cause, for 
the Judge, to decide, [liaytey, J. May not the want of 
probable cause be a mixed question of law and fact for the 
jury to "decider] Only where there happens to be any 
doubt as to the facts ; but the moment the facts are ascer¬ 
tained, the question of want of probable cause is for the de- 
uisjpn of the Court. In Hull. A 7 . P. 14. it is said, that “ If 
the plaintiff do prove malice, yet if the defendant shew a 
probable cause life shall have a verdict, aqji the Judge, not 
the jury, is to determine whether he had a probable cause.” 
This distinction is also clearly expressed by Lord Mansfield 
and Lord Loughborough in Johnson v. Sutton in error (a), 
where they say, u The question of probable cause is a 
mixed proposition of law and fact. Whether the circum- 
stances, |jleged to shew it probable or not probable, are 
true and existed, is h matter of fact; but whether, suppos¬ 
ing them tVue, (and of course the proposition holds good 
when the circumstances are proved to be true,) they amount 
to a probable* cause, is a Question of law.” It is clear, 

* therefore, from these authorities, that where the facts are 

■ < 

established so as to raise the question of probable cause, 
question is to be decided by the Judge and not by the 
4 * («) i T. ^545. 
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jury. Now here, admitting that the defendant*had such an 
indirect motive for arresting the plaintiff as might be con¬ 
strued into malice, still there was another ingredient want- 
ing to the maintenance of the action, namely, the absence of 
probable cause. Conceding, that the defendant’s object in 
arresting the plaintiff was to induce him to sanction the de¬ 
bentures which had been issued by Mendez, still, as the de¬ 
fendant had acted upon the advice and opinion^-bis spe¬ 
cial pleader, he had, in point of law, a reasonable and pro¬ 
bable cause for that proceeding. Now tha# question was 
not decided by the Judge, as it ought to have been, but was 
left to the jury, an&tm that ground the defendant is entitled 
to a new trial. [Abbott, C. J. It is quite clear that the de¬ 
fendant was misadvised in point of law. The plaintiff was 
never legally liable to him, because he was not in any manner 
a party to the original contract. But the question is, by what 
motive the defendant was actuated when he obtained legal 
advice and under what circumstances he acted 'upon it.] 
If he has been misadvised in, point of law, no responsibility at¬ 
taches upon him; he is no lawyer; he obtains the advice of 
one who is a lawyer; he acts upon that advice; and he ought 
not to be made answerable for the consequences. [Bay ley , 
.1. But did he act bona tide upon the advice he received? 
That was a question of fact, and properly left to the jury as 
such; they were of opinion that he did not, and how can we 
say that he did? Abbott, C. J. I have verj^great doubts 
whether the defendant really believed that the advice he re¬ 
ceived was good in point of law. I left that question to the 
jury, and 1 left it to them to say, whether the def iant had 
acted bon& fide upon the qpmion of his'professional adviser. 
I told them, that if they thought he had acted ^pon that 
opinion, believing it to be law, and belieying that he had a 
fair legal claim on the plaintiff, tlien they ought to find their 
verdict for the defendant; but Sit if they were satisfied that 
he knew he had no real cause of action, and had arrested* 
the plaintiff for the purpose and as a means of inducing him 
to do some other act, then they,were bound*to find their 


101 

1824 . 

Wi; 

Ravenga 

V. 

Mackintosh. 
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1B24, verdict.for the plaintiff*; The jury, thus directed, found for 

tins .plaintiff, and I cannot say that they did wrong. I am 
M V ’ os satisfied, that under the circumstances of the case, the 

question of probable cause, was matter of fact for them, and 
npt of^w for me, to decide; pnd it seems to me; that in so 
leaving the case to the jury, I pursued the most favourable 
coursepossible for the defendant.] There was no evidence 
at the trial tending tocahew that the defendant did not be¬ 
lieve the advice he received to be sound and honest advice. 

* w 

or that he doubted his right of action, or in any respect 
acted maid fide; upoq that point, therefore, there was no¬ 
thing to leave to the jury, and they shouhjfhuve been directed 
to find for the defendant. 

* •» 

> 

. ' '?>* 

’ Abbott, C. J.—I confess I think there was evidence to 
that effect, and it is plain that the jury? thought so too. Au 
attempt was made to induce the plaintiff td pay the money 
through the influence of a threat, because he was told in a 
letter, written by the defendant’s attorney, that he was liable 
to be arrested. No attorney should have used such language 
ItpOfi such an occasion. It was evidently a contrivance be- 
tween tire defendant and his attorney to frighten the plain¬ 
tiff into signing the debentures. I tHlnk the case went to 
the jury in a shape most favourable for the defendant, and 
I, for one, am perfectly satisfied with the mode in which 
they have disposed of it. If it is said that want of proba¬ 
ble cause is a question of law', and that I was bound to give 
my opinion upon it, I must have given It against the de¬ 
fendant for I am of opinion, that there was no probable 
cause # inasmuch as the deferilapt had no right of action 
whatever gainst the plaintiff. Malice and want of proba¬ 
ble cause is a compound proposition. I directed the atten¬ 
tion of the jury to the conduqgfof the defendant after the 
^plaintiff wal attested. ThiPplajptiff, after being in prison 
: yearly two months, whs allowed to be discharged on bail 
' 0 just on the evp of tfee time when the defendant ought to 
have/leclared against him. ^defendant did not declare 
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until after he had been ruled so to do, peremptorily, and then, 
in four or five days afterwards, he took out a rule to discon¬ 
tinue ;. and I left the jury to say, whether this was not evi¬ 
dence- to satisfy them that the defendant was convinced in 
his own mind, that if he had gone on with his ao$dh he 
muBt have failed. I thought at the"trial, that I left the4ase 
to the jury in the most favourable Way to the defendant, and 
I confess I think so still. • V«- 


mk 

R AVENG A' 


V. 

Mackintosh. 


Bayley, J. —I entertain no doubt whatever that there 
was a want of probable cause for *this arrest. I accede to 
this proposition, tliit if a party lays his facts fairly before 
counsel, and he acts bond fide Upon the opinion he receives, 
however erroneous the opinion may be, he is not liable fpr 
the consequences. But the sincerity of his conduct is a 
question for the jury,, and that question was left for the 
consideration of the jury who tried this cause. In my opi¬ 
nion, there was abundant evidence for the jury to draw the 
conclusion that the defendant did not act bona fide. It may 
happen that a party takes half-a-dozen opinions upon his 
case, three of which are on one side, and three on the other. 
He may be perfectly safe in acting upon three, but not up¬ 
on the others. Still/however, it is a question for the jury 
to draw the conclusion, whether he has or has not acted 
bond fide. I think this case was properly left to the jury, 
and that they have disposed of it rightly. • < 

'HoLEOYDj J.—I am also of opinion, th4t this case was 
most correctly left to the jury. The question might cer¬ 
tainly have been very different if, notwithstanding there was 
a malicious motive, the defendant had acted upon a belief 
that the opinion which he had received from his adviser was 
correct in point of law* , ffjtyd that been the case here, it 
might have presented a Vary cmferent question from that * 
which is now before the Court. Thlf question left for the • 
jury was, whether the defendant acfbd bond fide in a 
conscientious belief that his: was entitled to recover; and I 

VOL. IV. 


o 
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' .. 

1884. tltitik there was guke enough for the jury to draw foe cm- 
elusion, that the defendant did not believe that he hid any 
Rav£mOa against the plaintiff, but that he resorted to *be ex- 

Mackiktosv. peffient of arresting him, in the expectation that bo weald 
comegp some terms of compromise. I am of opinion, that 
the case was correctly left to the jury, and that there is no¬ 
thing to impeach the verdict. 

* u 

Littledale, J. concurred. 

Rule refused. 


Friday, 
May 7. 

Where an at¬ 
torney arrest¬ 
ed the defend¬ 
ant, and held 
him to bail, for 
his bill of 
costs, amount¬ 
ing to 15/., and 
the costs were 
afterwards re¬ 
duced by tax¬ 
ation to a sum 
less than 15/., 
the Court re¬ 
fused to order 
the bail-bond ■ 
to be delivered 
up to be can¬ 
celled. 


Thwaites, Gent, one, &c. v. Piper. 

Arch bold moved for a rule to shew cause why, upon 
filing common bail, the bail-bond given by the defendant in 
this case, should not be given Up to be cancelled. The plain¬ 
tiff, an attorney, bad arrested and held the defendant to bail 
for his bill of costs, amounting to 15/., at the expiration of 
a month. After he was arrested and gave a bail-bond, the 
defendent caused the bill to be taxed, and it was reduced to 

A 

a sum less than that amount; and now this application was 
made on the 51 Geo. 3. c. 124. [ Abbott , C. J. —Suppose 
a man is arrested for 20/. and the jury find him indebted for■ 
a sum, for which he would not be liable to be arrested; is 
there any instance in which the Court has said, under such 
circumstances,%iat the bail are discharged/] There is not; 
but thir case is distinguishable from that, because here the 
plaintiff is an attorney, and he knows very well what items in 
his bill will or will not be allowed on taxation. He knows 
beforehand that if he makes an overcharge the officer of (he 


Court will deduct it bn taratidU, and therefore if be arrests 
a party upon a b dl wh ieh ls compounded of items, which 
1 upon taxation wilrreduce his demand below 15/ f , he must 
be assumed to aCtUbder motives which the court will put 
sanction. This is not like ths^case of goods sold and de* 
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livered, where a j«ry of tradesmen may reduce a plaintiff’s 
to what they may consider just and reasonable, 
although in the first instance the defendant was liable to be 
attested foe a much larger amount. This plaintiff must be 
taken to know that he had no right to arrest the defendant 
for 1 5l., and therefore the present application is justifiable. 

Holrovd, J.—By the 30 Geo.G. c. 19. s* 75. an attor- 
nay’s bill must be delivered one month before he can pro¬ 
ceed to recover it by action. If the defendant withiiftbat 
time gets it taxed, then it may be presumed that the charges 
are objected to; Jmt if he thinks proper to lie by for the 
whole mouthy and wait until the action is commenced, and 
induces the plaintiff to suppose that there is no objection to 
the amount of the bill, then the case would stand precisely 
on the same principle as if the amount was ascertained by 
the verdict of a jury. The circumstance of the bill being 
afterwards taxed can make-no difference as to the liability 
of the bail. It appears to me that this application cannot 
be supported. 



Thwaitxs 

Pu?E*., 


The other Judges concurred. 


Rule refused. 


Bolton v. CrowthIr* Frida ^ 

CASE for a nuisance to plaintiff’s land, by lowering the Where"tras- 

high'road in one part, and raising it* in another, whereby tees under the 
A * . , . / general Turn- 

mree of plaintiff’s gates leading fropi the highway to his pike Act, by 

land were rendered impassable and useless, the land was ,ni P rov *”6 the 
. r # .v course of a 

deteriorated m value, and plaintiff was obstructed in tire en- public road, 

jojment of it. Plea, not guilty, thereon. At Ifce 

trial before Park, J., at the laat Sufordahire' Assizes, the injury Mauri- 

a. ■ vate individual 

whose estate abutted on the road rtffeldi that they were not liable to an action, it an. 
pearing that they had not ovr^fed the authority given them by the statute. 

o 2 . 
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1824. 

Bolton 


- v. 

Crowtheb. 


case was this. The plaintiff was the owner of an estate in 
the county of Stafford, a considerable portion of which 
abutted upon the fVeddcnsbury turnpike road. The defend¬ 
ant was clerk to the trustees of the turnpike road. Within. 
three ninths before the action was commenced, the trus¬ 
tees had effected an alteration and improvement in the por¬ 
tion of road in question, by lowering one part of it, and 
raising another very considerably, so much so, that three out 
of six gates leading out of the road by different directions, 
through the plaintiff’s grounds to his house, were rendered 
perfectly useless, one ofchem being now left too far below, 
and the others too far above the level of the road, to make 
any communication between thein possible, at least without 
very great difficulty and expense; and for this injury the ac¬ 
tion was brought against the defendant, as clerk to the trus¬ 
tees, pursuant to the directions of the statute 3 Geo. 4. 
c. 126. It was contended for the defendant, that the action 
was not maintainable, inasmuch as by the terms of the act 
the trustees were bound to make the improvement in ques¬ 
tion, and therefore were not liable to make compensation for 
any damage which might be consequent upou it; and the 
learned Judge being of that opinion, directed the jury ac¬ 
cordingly, and they found a verdict for the defendant. 


Jervis now moved for a new trial, on the ground of 
misdirection. The learned J udge told the jury, that, accord¬ 
ing to the trSe construction of the last General Turnpike 
Act (a), the trustees of the road, and the defendant as their 
clerk and agent, were bound by law to effect the alteration 
and improvement, in the execution c of which the alleged in¬ 
jury was dofae to the plaintiff’s land, and therefore were not 
liable, in any form of action, for the consequences of their 
acts, unless they had acted arbitrarily, oppressively, or neg¬ 
ligently in the management of the work. Now upon exa¬ 
mining the 83d sectiolof the statute, it will appear that this 

nil not the constructioir|| r hich ought to be put upon it. That 

V • 

(a) 3 Geo. 4, c* !26. 
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section enacts, “ That it shall be lawful for the trustees, and 
they are hereby fully authorised and empowered , from time 
to time, to make, direct, shorten, vary, alter and improve 
the course or path of any of the several and respective roads 
under their care and management, or of any par#or parts 
thereof,” &c. This language plainly indicates that the sta¬ 
tute was intended to be permissive only, not obligatory, and 
therefore if in the exercise of the powers vested in him the 
defendant has worked an injury to the plaintiff, he is liable 
to make compensation. It is true that the act does not in 
terms provide for compensation*t<f parties damnified by the 
conduct of the trustees; but still the general principle of 
law, sic utese tuo ut alieno non laedas, extends to this case, 
and renders the defendant answerable. It was held in Ro¬ 
berts v. Read(a) f that “ although the general Highway Act, 
13 Geo. 3. c. 78. s. 81 ., directs that actions against any per¬ 
sons for any thing done or acted in pursuance thereof shall 
be commenced within three calendar months after the fact 
committed, and not afterwards; yet if surveyors of highways, 
in the execution of their office, undermine a wall adjoining 
to the highway, which does not fall till more than three 
months afterwards, they are subject to an action on the 
case for the consequential injury within three months after 
the falling of the wall.” That case, though decided upon a 
different point, nevertheless proceeds upon the principle 
now contended for, and indeed seems to carter it even far¬ 
ther than is necessary*for the maintenance of^the present ac¬ 
tion. At the trial, Sutton v. Clarke(b) was cited t and relied 
upon as governing the present case, but this is very distin¬ 
guishable from that case. [Holroyd, J.—Have we not very 
recently decided that words of permission in a statute, to 
do an act which is for the public benefit, are obligatory(<;); 
aud does not this case clearly range within the operation of 
that rule ?] That decision applied Jo the charter of a corpo- 

>'i, * 

(a) 16 East, 215. (ft)6 Taunt, 29. 1 Marsh. 429. S. C. 

(e) R. v. The Mayor of Hastings, aiitepvol. i. 148. See R. v. The 
Bailiffs of Eye, ante, vol. 4,^71; and R. v. The Steward of Havering 
at the Bower, id. 176. 
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1824. ration, and cannot be extended so as to comprehend this 
case. However, upon theauthority of Leader v. Moxton(a), 
the rule now prayed for must be granted, for that case esta- 
Cxowther. blished the principle, that the commissioners, under such ail 
act as tht present, are liable to make good to individuals 
any actual damage sustained by their acts. [Abbott, C. J.— 
The authority of that case was very much doubted in The 
Plate Glass Company's? Meredith. (A) 

Abbott, C. J.—1 think the case went to die jury in the 
most favourable way in \?hifch it could be put for the plain¬ 
tiff, and was most correctly left, in point of law, by the 
learned Judge. The action is brought against the clerk to 
the trustees of a turnpike road, for an act done by them, 
which has turned out in some respects to be injurious to 
the plaintiff. The case presents two questions; first, whe¬ 
ther the act done by the trustees was one which, by the ge¬ 
neral Turnpike Act,' they were authorised to do, or not. If 
it was one which they were not authorised to do, undoubt¬ 
edly they were liable to an action for the consequences of 
what they had done. But if it was an act which they were 
authorised in doing, then, that raises the second question, 
whether, in point of law, an action can be maintained against 
persons who, in the execution of a public trust, are bound 
to do an act which may work some special injury to a parti¬ 
cular individual. The first point is, whether the act is one 
which the trustees.had authority to do. That will depend 
upon the ppwers given them by the statute 3 Geo 4. c. 126. 
s. 83., by which it is enacted, “ That it shall be lawful for 
the trustees, and they are hereby fuily authorised and em¬ 
powered, from time to time, to make, direct, shorten, vary, 
alter and improve the course or path of any of the several 
and respective rpads under their care and management, or 
atiy part or partsthereof.” Before this act of parliament was 
passed, the lowering and levelling of hills had become one 
of the most common aim ordinary modes of improving' the 


(a) 3 Wils. 461 . 2 Sir W. Bl. 924 . S'. 


(b) 4 T. R. 794. 
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course of a public road. I must, therefore, understand, that 
whet) the legislature gave the trustees, in general words, the 
power of u improving the course or path of any of the seve¬ 
ral roads under their care and management,” they meant to 
give them the power of doing so in the usual and prdinary 
mode; and in my judgment this act of parliament has the 
same effect as if it had enumerated and specified certain 
hills, describing them by their names and situations, and had 
given authority, in terms, to the trustees of the road to lower 

them. I am, therefore, clearly^bf opinion that the act done, 

which was that of lowering a hi]J upon a public road, was 
© • * * * ' 
an act which the trustees were authorised to do, under the 

terms, “ alter^aud improve^the course or path” of this road. 

The act done being one which they were authorised to do, 

then, the second question is, whether, by law, an individual, 
who has sustained some special injury from the act so done, 
can maintain an action at common law against them. That 
it cannot has been expressly held by Lord Kenton, in The 
Plate Glass Company v. Meredith . The language of that 
learned Judge is very strong, and is also very general, not 
being confined to the special provisions of the act of parlia- . 
ment then under consideration. He says, “ If this action 
could be maintained, every turnpike act, paving act, and 
navigation act, would give rise to an infinity of actions; If 
the legislature think it necessary, as they do in many cases, 
they euable the commissioners to award satis%fction, to the 
individuals who happen to suffer*, But if them be ho such 
power' the parties are without remedy, provided the com- 
missioners do not exceed their jurisdiction. • But It does not 
seem to me that the commissioners acting under this act 
have,been guilty of any excess of jurisdiction.* Some indi¬ 
viduals suffer an inconvenience under all these acts of par¬ 
liament, but the interests of individuals must give way to 
the accommodation of the public;” and Buller,.J. says, 

“ .There are njany cases ip which individuals sustain an in¬ 
jury for which the law jplveslili act^fti, for instance, pulling 
down 'houses or raisingg&j^warks for the preservation and 
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defence of the kingdom against the King’s enemies. The 
civil law writers, indeed^say, that the individuals who suffer 
have a right to resort to the public for a satisfaction; but 
no Or\e ever thought that the common law gave an action 
against the individual who pulled down the house, &c. This 
is one of those cases to which the maxim applies * salus 
populi suprcma est lex.’ If the thing complained of were 
lawful at the time, no action can be sustained against the 
party doing the act.” That is the opinion of these two 
learned Judges; and it seem?! to me that that case is a deci¬ 
sive authority upon the second point. Here the trustee^ have 
done an act which they were authorised tc do by law, and it 
being found by the jury that in {jbing it they,did not con* 
duct themselves arbitrarily, oppressively, or carelessly, I am 
of opinion that the law provides no means of giving satisfac¬ 
tion to this plaintiff. 


BayleV, J.—1 am of the same opinion; and I think it 
would be most fitting, if any doubt should be entertained of 
the liability of persons in the situation of this defendant, 
that such doubt should be set at rest. In addition to the 
case of The Plate Glass Company v. Meredith , it is laid 
down most distinctly by Gibbs , C. J., in Sutton v. Clarke , 
that when a person stands in the situation in which this de¬ 
fendant stood, having a public trust to perform, and a pub¬ 
lic duty cast^upon him by act of parliament, he is not to be 
liable for any consequential injury which may result from 
his conduct, provided he acts not arbitrarily, nor wantonly, 
but in the" sound exercise of his discretion; and I agree en¬ 
tirely with my brother Park, in tlntf part of his direction in 
which he tofd the jury that the trustees were bound by law 
to do what they did in this instance. If, upon surveying a 
road, the trustees find that a material benefit will result to 
the public from lowering a hill and filling up a valley, and 
that it cannot be done without injury to private individuals, 
I think, in the sound exercise of their discretion, it is their 
bounden duty td do what is necessary for the public benefit. 
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From the manner in which this case toas presented to our >824. 
notice, I thought it was one of t^e most important ever 
brought under the consideration of the Court, and that die Box ^°* 
plaintiff had to complain of a most grievous injury. It ap- Crowthkb. 
pears, however, that the only injury which the plaintiff has 
sustained, is that three out of six accesses to his bouse have 
become useless. It is conceded that the trustees had aright, 
in the exercise of their discretion, to femove all obstructions 
to the public road. If so, and they have not acted arbitrarily 
or wantonly, then it is perfectly clear that no action is 
maintainable. The case of Leadir t. Moxton seems to be 
quite consistent with the decisions in Sutton v. Clarke , and 
The Plate Glass Company v. Meredith, because in that 
case; according to the report in Sir 'William Blackstone , the 
decision of the Court proceeded on the ground that the 
commissioners had grossly exceeded^ their authority by an 
unnecessary act, whereby the greatest possible ^conveni¬ 
ence was experienced by private individuals. In this in¬ 
stance it does not appear to me that these trustees have ex¬ 
ceeded their power. It was left as a question to the jury, 
whether they had acted arbitrarily, wantonly, or improperly. 

The jury were of opinion that they had not, and that being 
the case, and considering that these trustees had a public 
duty to perform, I am of opinion that they are not liable to 
an action. 

• 4 

Holroyd, J.—It is a general rule of law, that where a 
public officer is acting in the discharge of his duties, no 
action will lie against him for the consequences of his acts, 
unless he either exceeds or abuses hi*s authoritv: and that 
is a sound rule, because to punish a pian for a result pro¬ 
duced by his performance of a duty imposed upon him by 
law, Would be equally absurd and unjust. The defendant 
iu this case has been guilty of no excess or abuse pf his au¬ 
thority, but Impacted properly and bond fide in the dis¬ 
charge of his duty, and on that fhort ground I am clearly of 
opinion that this action will not lie agaiust him. 
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tm. ImuMiE/ J.-*-This action is not maintainable. I 
Vjpv ^ u * agree m the maxim “ sugutere tuo ut alieno non laedas j” bill 
®°^ T0,r itdo9 not apply to this case, because the defendant merely 
C*owTir«B. acted in discharge of a duty‘imposed upon him by tbe act 
of parliament. That act was. past for die benefit of the pub¬ 
lic, dot of the trustees, and as it does not provide fer any 
compensation to those who may be damnified by its opera¬ 
tion, the trdstces are fcot liable to make any. It does not 
appear that the defendants entered upon jthe plaintiff’s land 
in the progress of the work, though I am- of opinion that 
they would not have been liable as trespassers even if they 
had done so. To the cases already eked, and which are 
quite decisive of the present,, Jones v. Bird {ay may be 
added, as supporting the same principle, because there it 
was held that the plaintiff might recover only upon the 
ground that the defendants had been guilty of negligence. 

Rule refused. 

(a) Ante, vol. i. 497. 
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May 8. 

Declaration 
for striking 
plaintiff’s cow 
divers blows, 
whereof die 
animal died. 
Proof, that de¬ 
fendant bad 
beaten tbecow 
unmercifully, 
and that plain¬ 
tiff, to shorten 
the animal’s 
bnisenesjputit 
to death: 
Held, after 
verdict, no va¬ 
riance. „ 


Hancock v. Southall. 

This was an action against the defendant for killing a cer¬ 
tain cow of the plaintiff. The declaration stated that the 
defendant struck the plaintiff’s cow divers blows, by reason 
, whereof she died. At the last Herefordshire Assizes, be¬ 
fore Park , J., it appeared that the defendant, having beaten 
the plaintiff’s cow unmercifully, the plaintiff, in order to pot 
an end to tj*e animal’s sufferings, ptit it to death* It was ob¬ 
jected for the defendant that this was a variance, for non 
constat that die animal died of the blows given by the de¬ 
fendant. The objection was overruled, and the plaintiff had 
a verdict* 

,r 


Twist now nrnved to eriffer * nonsuit, and renewed the 
objection; but ‘ 
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Pe* '©Ftiirtf- This objection* is cured by the verdict. 
No doubt tbe jUry thought that die beating which the too- 
mai received, made her death'necessity, and that it was an 
act of mercy to shorten her sufferings by death. 



Hancock,. 

v. 

Southall, 


Rule refused. 


Cambridge v. Andertox. 


Saturday , 
May 8. 


ASSUMPSIT on * policy of insurance for 3000/. on the Where a ves- 

ship Commerce pot and from Quebec to Bristol, or the ship's maged by a 

port in Great Britain. Loss averred to be by perils of the ? ea P® n, » that 
1 . . , in order to 

seas. Plea, non assumpsit, and isue thereon. At the trial render her sea- 
before Abbott., C. J. at the London Adjourned Sittings after ^ouhPcost as 
last term, it appeared in evidence that the Commerce, of the much to re¬ 
burthen of 572 tons, having taken in a full cargo of timber, originally 

sailed from Quebec on tl»e 8th July, 1823, in good order, worth, and die 

J . . captain sold 

and with a sufficient crew, and proceeded down the river her to a pur- 

St. Lawrence, destined for the port of Bristol. On the cha * erw ho 

10th July the pilot quitted the ship off the Isle of Bie, paired her, 

about 100 miles below Quebec, where pilots are usually dis- upon^"v^age 

charged. On the 12th she was off a place called the Pops which she ne- 

of Mat an, which are high hills, about twenty miles from the in^onse- 6 ^ 

shore on the sonth side of the mouth of the’river St. Law- 9 u . enc ? of her 

^ infirmity: 

rente, and about two hundred miles from Quebec, where the' Held, first, 

sea is as boisterous as in the ocean. A thickVog came on, 

with the wind from the eastward, blowing a fresh gale, and were liable as 

a considerable sea was running. The ship took in bail, and though'* 

continued tacking under easy sail, the yind being from the remaaar 

E, to E. N E, until the next day. On the 13th, about hajf- at the time 

past eight, o’clock a.m. she struck, about five miles on the 'second** 

westward or Quebec side of Matan, not a quarter o£a mile that notice of 

from the shore, yhich was invisible from the thickness of 

the fog. The force of the first jfeck was so great, that the 

rudder was unshipped, the lower part of the rudder case tom & re cov*r. 
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1824. out, the pintles bent, and both pumps hove Up, one sixteen, 
and the other eighteen inches, from their proper places. 

Cambridge vesse j W ent on j, er i ar fcoard side, and took the ground 

Anderton. when the tide began to ebb. Every exertion was made by 
the crew to keep her free, in the hope that she might be got 
off when the weather moderated. At low water, the gale 
increasing, the sea beat over her and made her rock like a 
cradle. She began to fill with water, and the crew were 
obliged to take to their boats for the preservation of their 
lives. The captain went in his boat in search of assistance, 
but, from the desolat$ situation of the place, was unable to 
procure any. On the morning of the l # 5th, the weather be¬ 
ing moderate, the captain went on board, and found that the 
keel had gone fore and aft, and pieces of it were washed on 
shore, the stem and gripe were gone, and the ship was 
bilged, hogged, and twisted in such a manner, that he con¬ 
sidered,^ impossible to make her seaworthy. After order¬ 
ing the mate to unbend all the light sails, he went to Matan , 
a village of about six houses, occupied by some pilots and 
fisbermeu, to try if he could procure assistance; but all the 
help he could obtain was a schooner of about fifteen tons 
burthen, with a crew of three or four hands; but judging it 
imprudent to haul the ship off the rocks, if it were practica¬ 
ble, with such means, and apprehending that if it came on 
to blow hard, the ship would, in the position she lay, be 
beaten to pieces, he determined, after having removed the 
spare sails and stores into the schooner, to return himself to 
Quebec* and advise with the merchants to whom he was ad¬ 
dressed what was best to be done under all the circum¬ 
stances. r On the 24th he arrived with great difficulty in an 
open boat at Quebec, and after a consultation with the mer¬ 
chants to whom he was addressed, and the resident agent of 
Lloyd’s , it was deemed expedient to call a survey, and sell 
the ves|pl to the best advantage. Three experienced per- 
* sons were then appointed |o make a survey, and accordingly 
they went down to the vessel, and after a careful examina- 
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tion they gave it as their opinion, that the expense of get- 1824. 
ting her off the place where she then was, if it could be 
accomplished, and repairing her, would far exceed her CAJcaanto* 
value when repaired; and taking all the circumstances into Andekton. 
consideration, and from every appearance of the vessel, 
they judged that for the benefit of all parties concerned, 
she should be publicly advertised for sale at Quebec , and 
sold at the place where she then lay. # Accordingly she was 
advertised and sold by public auction on the 4th August to 
a ship builder at Quebec , who purchased the hull, tackle, 
stores, &c. at the price of about 1000/. including the ship’s 
register. The purchaser got her off the rocks, and she was 
towed in about seven weeks to Quebec by a schooner part 
of the way, and the remainder by a steam vessel. Hf then 
put her into a state of repair, the expense of which amount¬ 
ed to about 1,000/. Thirty men were employed night 
and day upon her for about three weeks, at the end of 
which time she was got off the stocks, and took ili*a cargo 
of timber for Great Britain. In November she put to sea, 
but when she got into the Gulph of St. Lawrence she be¬ 
came leaky, and drove on shore on Prince Edward’s Island, 
where she was totally lost, and several of her crew were 
drowned. It appeared that several of the crew who had 
been hired by the purchaser refused to sail in her, and those 
who went, had been hired at extraordinary high wages. The 
captain and the mate both deposed that when the vessel 
was repaired as above-mentioned, they would not have 
trusted their lives in her. One of the seamen hired upon 
the voyage, said he was obliged to leave her after she had 
put to sea in consequence of her leaky .state. At the time 
he left her, she was full of water. It was proved that it 
would have cost 3,000/. to render the vessel seaworthy, ex¬ 
clusive of the expense of getting her off the rocks, &c. 

The present action was brought for a total loss, giving the 
underwriters credit for the amount atVhich the v&sel was. 
sold. ’Hie plaintiff had neglected to abandon to the under¬ 
writers. It was contended $n the part of the defendant, first. 
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4$34. tljuMt this was not a total, but an average U>s& with beoefttof 
salvage, because the ship remained in specie and could opt 

Qi Rt Pfit . - |- 

v, therefore be said to be totally lost; and second, that atful 
AunaaioN. a notice of abandonment was necessary in order to 

support an action for a total loss. The Lord Chief Justice 
told, the jury, that if they thought the vessel could-not be 
repaired without an expense fully equal to her value when 
repaired, l\e was of ‘opinion, in point of law, that it was a 
total and not an average loss, and that notice of abandon" 
raent was not necessary to enable the plaintiff to recover. 
The. jury found fpr the plaintiff for the full amount claimed. 

« 

Copley, A. G. now moved for a new trial on the ground 
of indirection in point of law! It is impossible to say that 
a ship, which remains in specie after the accident which she 
meets with, is totally lost. The ground on which this was 
held to be a total loss was, that it was proved that it would 
have ebst more to repair the ship than she was previously 
worth; but that is not the proper criterion for distinguish¬ 
ing between a total and an average loss: the only true cri¬ 
terion is, whether the ship does or does not remain a ship, 
in specie as such, after the accident, which it is clear- this 
vessel did, because she was sold with her register, repaired 
for 1,000/. and sent to sea. Besides, there was no aban¬ 
donment of the ship to the underwriters, which is an indis- 
pensible preliminary to an action for a j&tal loss. This has 
been so held in several cases. In Selwyn's N. P. it is 
said (a), “ If the assured does not in fact abandon, or if he 
omits to give the underwriter notice of his haying abandoned, 
be will not be entitled to claim as for a total loss.” In 
Hodgson v. Blakiston (b), it w as \ie\d, that notice of aban¬ 
donment is necessary although the ship and cargo have been 
sold and converted intjo money, when the notice of the loss 
wap received. In Murtin v. Crockatt (c), it was $eld» that 
where the ship wa^ damaged, if the owner do not abandon, 

(a) Sel. N. P. 866. 3d ed. (e) 14 East, 466. 

(i) M%rih. Ins. 611. last ed. „ 
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but merely applies to the underwritara for directions howto 
proceed upon an estimate of the expenses of repair, who 
decline interfering, he cannot afterwards convert it into a 
total loss, os account of the expenses of the salvage being 
found in the result to have exceeded the yalue of the ship, 
which was ultimately sold. ^In Bell v. Nixon {a), where a 
vessel was driven into a port in which there was no 4ocjc to 
receive her, and it appeared that shqliad suffered so much 
by perils of the sqa, that, upon examination and survey, it 
was judged expedient to break her up and sell her for old 
timber, it was held, that the assuipd s wa# bound to abandon 
before he could cqjl upon the underwriters for a total loss, 
the ship not Joeing a wreck , but, however damaged, existing 
in specie as a ship. [Bayley, 5 . —The Common Picas have 
decided in Ready. Bonham (6), that where the damage done 
to a vessel fs so considerable, that the expense of repairing 
her would for exceed her original value, and the captain 
having sold her bona fide for the benefit of all concerned, a 
new trial was refused, which had been moved on the ground 
that the ship ought not to have been sold, and that notice 

* Hi 

of abandonment had not been given in due time.] In that 
case, Richardson , J. differed from the other judges, and the 
propriety of that decision has since been very generally 
doubted: besides, in a subsequent case, upon the same 
point, that Court came to an opposite deteftnmation. 
Meaburn v. Lecfee (c). [Bayley , J.—My brother Rich- 



&W 


An*&T«U- 


(a) Holt's N. P. C. 423. 
h) 6 J. B. Moore, 397. 

(c) The case of Meaburn v. Leckie , was tried before Dallds, C. J. and 
a special jury, at Guildhall, on the 5th March, 1822, and was to the 
following effect:—It was an action on a Polity of Insurance on the ship 
tody Bantu, from London to the East Indies, and back again to a port* 
in the United-Kingdc n. Sbe sailed from London and arrived at Calcutta 
in August, 1820, where sbe took in a cargo and sailed for Madras Roads. 
After discharging part of her cargo in Madras Roads, she sailed from ” 
thence on the loth January, 1821, and found it necessary to put ipto 
Ceylon, where she was repaired. She sailed from Ceylon on the 7th 
Merck, and having encountered v fry badweather, sprung** leak, and 
after being with great difficulty kept afloat, was ran on a mud banket 
Port L ouu, in tire Isle of France* The captain applied to Messrs. Homes 
and Watson, of Port Louts, and they recommended him to petition the 
Vice Admiralty Court to have her surveyed. A survey was** held, by 
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ardson did not differ upon the legal princip^on which the- 
case, was decided. Robertson v. Clarke (a) is an authority 
to the same effect. But is not Ii#e v. TAe Royal Exchange 

j 

Assurance Company (b) decisive, to shew that an abandon¬ 
ment was not necessary in this case. The legal principle 
decided by these cases is, thatlf a vessel is so damaged by 
‘the perils of the seas as to render her sale necessary, it is to 
be considered a total Iqss.] The questions now before the 
Court, both as to wh%| constitutes a tgtal loss, and as to 
the necessity of abandonment, are generally important, and 
deserve farther consideration and a more solemn decision 
than they have ever yet received. The reason of the thing 


I 

which the repairs were estimated at between 25,000 and 30,000 dollars, 
which was more than the vessel was worth. But the surveyors, after 
stating the particulars of the repairs required, added, “ If these repairs 
are done to the Lady Banks , we are of opinion that she will be a’sound 
goodship, wholly efficient and perfectly sea worthy.” The captain aban¬ 
doned her, and she was sold by order of the Vice Admiralty Court, to 
Messrs. Sounders and Wiecke, ship builders, at 3,200 paper dollars. 
When the captain left the Isle of France , she was under repair in the 
purchaser’s dock. The captain had no means of raising money, and he 
said that if he had had money he would not have repaired, but sold her. 
The Lord Chief Justice in his charge to theiury, mentioned and com¬ 
mented on the cases of Idle\. The Royal Exchange , and Read v. Bon¬ 
ham, and after stating the facts, said, “ I shall, therefore, leave it to the 
juiy to say, whether there existed such a necessity as called upon the 
captain to sell the ship, and if there did, whether there was a fair sale 
uumixed with fraud. Tell me, first, if you think the captain meant to 
act with good faith, and for the benefit of all parties concerned, and 
with the bpst intentions. I request the favor of your opinion upon this 
point. You will consider the state of the ship, the estimate of the re¬ 
pairs, the cargo she had on board, and the means v-iiich the captain had 
of raising money to tnake the repairs required. Tmi will consider the 
necessity of selling; whether it was necessary that the captain should 
sell the ship.” The Juiy havindbtfjired, and returned, and being asked 
if they agreed on their verdSct*fjHli~ ^ 

The ForCtnan said, We pro^prto give three answers to the questions 
propounded. First, we find that the captain appears to have acted ac¬ 
cording to the best of his Judgment. Secondly, that the sale was con- 
t ducted fairly and honestly. And, Thirdly, that there was no necessity 
for the sale of the ship, t 

Dallas, C. J.—Then your verdict will be for the defendant. You. 
are quite right. c 

fens, Seij.—The verdict will be. for the plaintiff, on the ground of an 
average loss. The amount will be settled out of Court. 

Vaughan , Seij.—The,finding of the Jury is for an average loss. 


•A verdict was entered for the plaintiff for an average loss, 
(a) 1 Bing 445. S. C, 7 J. B. Moore. 

,(b) 3 J. B. Moore, 1l5. 

■fT 9k. * 
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proves that a0 abandonment is requisite, because as the 
owner has his election how he will proceed, whether for a 
total or an average loss, the underwriter cahnot know what 
his situation is, until that election is made and a notice of 
abandonment given. \Bayky> J.—The Court of Common 
Pleas in Read v. Bonham , solemnly decided that an aban¬ 
donment w as not necessary.] The decision there can scarcely 
be considered as going that length; tffe question of abandon¬ 
ment was not the main point in th£ case; and there were 
besides other acts done by the owmer equivalent to an aban¬ 
donment. [ Abbott , C. J.~~Cer taihl^, if the ship remains in 
specie, as a ship, afid available for the purposes of a ship, 
site cannot b««aid to be totally lost; but if she is a mere 
congeries of planks, utterly useless without a Repair which 
woul^ cost more than her value, which was the case here, 
then she is totally lost, in every fair sense of the word$.] 
She is sold as a ship with her register. [Abbott^, C. J.— 
The name you give a thing will not alter the nature of it.] 

Bayley,*J. —It seems to me, that if the questions now 
propounded, are ever to be raised by a bill of exceptions, 
or other more solemn mode of proceeding, this is the most 
unfavourable case on the part of a defendant in which such 
questions could be raised; for upon the facts proved, in evi-* 
dence, the case admits fairly of no doubt whatever, if we 
are right as to t$§ legal principle upon which it is to be 
decided. What is the case u^^^he evidence ? By means 
of one of the perils againsttfie policy insures, the 
ship, which is the subject of insurance, ceases to retain the 
character of a ship, and is, properly speaking, a wreck, and 
consequential entitles the assured to recover as for a total 
loss. It is perfectly clear that the assured was at liberty,to 
sell the ship in the state in which she was, and if he made ft 
sale, he is entitled to recover from the insurers as for a total 
loss, without making any abandonment whatever. That 
was solemnly decided in the Court of Common Pleas, in, 

vol. iv. /• * 1 * * 



Cambrisoe 

V. ' 

Andertoe. 
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1824. Idle v. The Royal Exchange Assurance («). Bat I do not 
rely upon that case so much, because there was afterwards 
^ AM ® EIDGE a writ of error brought upon the judgment of the Common 
Amderton. Pleas, which shews that some of the parties interested, were 
- not satisfied with the decision. What ultimately became 
of that case, I have not the means of knowing ( b\ but 1 rely 
more upon the case of Read v. Bonham (c). Although my 
brother Richardson differed in opinion from the other 
Judges in the decision* of that case, yet he did not differ 
from the general legal principle on which it was founded. He 
thought, indeed, that k was very questionable whether the 
facts were such as to justify the sale, and he was of opinion 
that the case ought to go to {he considendion of another 
jury, as to whether the facts did justify a sale or not. But 
it does not appear that there was any doubt in his mind, if 
the sale was necessary, that the assured would have been 
entitled to recover as for a total loss. Now, in this case, 
was the sale justifiable or not ? Upon the evidence of the 
captain, (whose testimony is not contradicted,) he considered 
her a wreck. The purchaser of the vessel was about seven 
weeks removing her to Qucl/ec, a distance of only 2C0 miles. 
An expense of about 1,000/. is incurred in repairing her ; 
but after she is repaired and after the expense was so in¬ 
curred, was she properly entitled to the character of a ship? 
The captain said he would not trust his life in her; the 
mate gave testimony to the same effect; and a third man, 
who was hired to go on board her, as a mariner, at a higher 
rate of wages than ordinary, said, that without any extraor- 


(a) S J. B. Moore, 115. „ 

( b) 6 J. Br Moore, 397. 

(c) Mr. Moore, in a note to his report of Read v. Bonham, states that 
Bosarujuef, Serjeant, amicus curia*, on the argument in that case, ob¬ 
served, that when Idle v. The Royal Exchange came on in the King's 
pencil, and he was about to argue for the plaintiffs in error, the Court 
called on the counsel for the defendant in error, to point out from the 
facts as found by the special verdict, that the sale was absolutely ne¬ 
cessary ; and on his stating that it must be inferred to be so from the 
Ending of the Jury, a venire de novo was awarded for the purpose of 
ascertaining whether such necessity existed or uot; and that the case 
had been since settled, without going to trial on the venire de novo. 
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binary bad w#ther, she became unfit for the voyage before 1824. 
she left the gulph of St. Lawrence, and was so full of water, 
that he left her to avoid the imminent peril of his life. Cambrid6E 
What does this evidence imply ? why, that after an expense Akdehton. 
of 1,000/. incurred in repairing the ship, (she being valued 
at 3,000/.) she could not be made sea-worthy. Under these 
circumstances, 1 am of opinion that this was a case in which 
the sale of the ship was justifiable! All the witnesses 
agreed in this proposition, that a new ship might have been 
built at the expense which was necessary to make the ves¬ 
sel properly sea-worthy. Then this eras clearly a total loss, 
because the vesseUwas originally insured as a ship, and at 
the time she v\as sold she ceased to have that character. 


Holroyd, J.—For the reasons so fully detailed by my 
brother Bay ley, I am of opinion that the direction of my 
Lord Chief Justice was perfectly correct; that this was a 
total loss; that the sale was justifiable; and that no abandon¬ 
ment was necessary. 


Abbott, C. J. concurred («). 


Rule refused ( b ). 


(a) Littlcdale, J. was in the Bail Court. 

(A) Vide Green v. The Royal Exchange, 6 Taunt. 68. 


Coombs and Another, Executors of M. Bake’r, v. 

JnGRAM. * Saturday, 

» May 8. 

Assumpsit on a promissory note. The declaration Declaration 

stated, that the defendant, on the July, 1883, at Dor- JJ* . 

ckesier, made her certain promissory note in writing, and general terms 

thereby, on demand, promised to pay the plaintiffs the sum ^,2 by the 

of 400/. with lawful interest, mid delivered the said note to defendant to 

pay the money 

sought to be recovered, is safficient to sustain the aotion, though the note when pro¬ 
duced shews it was given to pay the debt and costs of an action against a third person. 



%12 


3824. 

Coombs 


v. 

Ingram. 
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plaintiffs, by means whereof, &c. she became liable to pay 
plaintiffs the said sum,&c. Money counts. Plea, Non as¬ 
sumpsit, and issue thereon. At the trial before Burroughs 
J. at the last assizes for Dorchester , the note given in evi¬ 
dence in support of the declaration, was in the following 
terms: 

Charmimter, 24tli July, 1823. 
Coombs and BascoMb, Executors, Sic. v. Oakley, Clerk. 

I promise to pay to Messrs. Coombs and Bascombe , exe¬ 
cutors, &c. on demand, 400/. together with lawful interest 
for the same, being the?aihount of the debt and costs in this 
action. . * 

r Ann Ingram. 


It appeared, that the note was given by the defendant to sa¬ 
tisfy an execution, taken out by the plaintiffs in an action 
against Mr. Oakley. On the part of the defendant it was 
objected, that there was a variance between the note proved 
and that declared upon, or at least that the note had not 
been sufficiently set out in the declaration. The learned 
Judge refused to nonsuit, but saved the point, with liberty 
to the defendant to move the Court. The plaintiffs had a 
verdict; and now 


Coleridge moved for a rule nisi to enter a nonsuit. The 
question is, whether the note, which is the subject of the 
action, was sufficiently set out in the declaration, so >as to 
enable the defendant to coine sufficiently prepared for her 
defence. Strictly speaking, it cannot be contended that 
there was a variance, .because the plaintiffs proved the whole 
of the allegation in the declaration, but they proved some¬ 
thing more, namely/that which was calculated to mislead 
the defendant,, and whjch, if it had been stated on the re¬ 
cord, would have enabled her to come prepared with an 
adequate defence. The objection, therefore, is, that the 
plaintiffs have misdescribed the instrument upon which the 
action is brought. The declaration merely stales, that the 
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defendant on tuch a day, at Dorchester , made her promis¬ 
sory note, without stating any date, and thereby promised to 
pay plaintiffs generally, 400/. on demand; but when the 
note is produced, it proves to be a very different instrument 
from that declared upon. Of the materiality of the misde¬ 
scription there can be no doubt. By the note, the defend¬ 
ant in fact promises to pay the debt and costs in an action 
in which the plaintiffs, as executors, had sued and recovered 
judgment against a third person. Now, if the debt and 
costs had been paid by that person before action brought 
on the note, or if the judgment had* b«en reversed, the action 
must have failed, and there would have been a good de¬ 
fence. But teethe note as set out in the declaration, these 
facts form no defence, and therefore the defendant not only 
does not come prepared to prove them, but knowing that 
she has given no other note, pleads non assumpsit to the 
note set out,in the declaration, and relies on the impossibi¬ 
lity of plaintiffs proving such note. Again, the manner in 
which this note is declared on, in other respects, makes the 
misdescription more important. Neither the place of 
making, nor the time of making it, is set out; and accord¬ 
ing to the case of Coxon v. Lyon ( a ), the plaintiffs might 
have 'proved a note made at any time. That being so, if 
defendant has in fact given two notes, one to plaintiffs ge¬ 
nerally for their own demand, and one to them as execu¬ 
tors, to discharge a specific claim, she would naturally come 
prepared to resist the one which is apparently the subject of 
action, because apparently set out in the declaration. Sup¬ 
pose that to the one she has the defence of the statute of limi¬ 
tations, but not to the otlysr, she does flot plead it; suppose 
the original defendant Oakley has in p^rt satisfied the consi¬ 
deration of the one, and defendant has tendered the residue, 
she does not plead it. A number of’such supposable cases 
might be put. But the misdescription is material in ano¬ 
ther respect, as abridging the defendant’s modes of defence. 
As it is set out, the note is unquestionably within the au- 
* («) 2 Campb. 307. 
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1824. 
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Vm 

Ingram. 
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thority of Smith v. Kendal(a), and many other cases, a good 
promissory note within the statute of Anne. But the note, 
as proved, is not so dearly within that statute, and the de¬ 
fendant might, if it had been truly set out, have been ad¬ 
vised to demur to a count calling it a promissory note. 
Here is an instrument, not negotiable upon the face of it, 
promising to pay the debt of another, and expressing no 
consideration (/»). The case of Popfeznell v. IVilson (r) can 
hardly be considered as an authority; the point now ob¬ 
jected did not conic in question • and from reading the re¬ 
port, which is very shoj;t,,it is probable that the words “ or 
order,” were in the note, because it is called a negotiable 
note. But if this note be a good one, it will' be very easy 

v , *■ 

to evade the decisions on the statute of frauds and the stamp 
acts, by drawing up every promise to pay the debt of ano¬ 
ther in the shape of a note which is not negotiable. 

Abbctt, C. J.—I think there is nothing in the objec¬ 
tion. The general rule is, that the pleader must set out so 
much of the substance of the note as is necessary to pre¬ 
sume a promise to pay. The whole note need not be set 
out. 


Bayley, J.—'The defendant would have been at liberty 
to impeach the note if it was given without consideration ; 
but if it imports that it was given for consideration, the 
plaintiff is under, no obligation to set out the consideration 
iu the declaration. A promise to pay another such a sum 
of money is within the statute. Suppose a note is given for 
value received “ in cochineal,” is it necessary to state in the 
declaration that it is*for value received “ in cochineal:”— 
clearly not.* If this ^as not the note which the defendant 
had given to the plaiutiffs, she might easily have proved the 
fact at the trial; and that would have been a good defence. 


Holuoyu, J. concurred. 

Rule refused ( d ). 

(a) 6 T. R. 123. (<) 1 Stra.i#68. 

(b) Wuine v. JVarlteis, j East, 10. (<l) Lilt led ale, J. was absent. 
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1824., 


Parker v. Bailey. Saturday, 

May 8. 

THIS was an action against the defendant for seducing the Where a de- 
plaintiff’s daughter, per quod, &c. At the trial before Hut- for 

lock, B. at the last assizes for Lincolnshire, the plaintiff had plaintiffs 

a verdict, and 3001: damages. • • fram^lTnTres¬ 

pass, but 

Reader now moved to arrest the judgment, on the ground words “ with 
that the declaration appeared to be. farmed in case, instead 


of trespass («), inasmuch as it omitted the words “ with Held, that the 
force a„d am,,'; _. SSgSi 


Abbott, C. J. —We are not called upon to decide whe¬ 
ther trespass or case is the proper form of action for an in¬ 
jury of this description; it is sufficient for us to say, that 
this objection is cured by the verdict. Indeed, th<f words 
of the declaration, “ debauched and carnally knew,” import 
an assault. The whole language of the declaration is ap¬ 
plicable to an action in trespass, though the words “ with 
force and arms,” are omitted. It is enough for the present 
to say, that the objection is cured by the verdict. 


Bay ley, J.—1 am of the same opinion. It would be 
very singular if we were to arrest the judgment on the 
ground that the declaration is framed in case, and not in 
trespass, when all the circumstances stated in the declara¬ 
tion shew, that the actiou is in substance trespals, And not 
case. • 

Holroyd, J.—There is a case in Salkeld (b) where the 
master of a ship brought case for seiiing and detaining his 
vessel, whereby his voyage was obstructed, and it was ob¬ 
jected that trespass was the proper forfn of action; but the 

(a) Woodward v. Walton, 2 New Rep. 476. 

(b) Fitts v. Gaincc, Salk. 10. • 

* 




Parker 

Vm 

Bailey. 
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court held, that although trespass might have lain, yet 
that the plaintiff might waive the trespass and. bring case 
for the special damage. It may be a question, whether 
c^e would not equally lie here, the special damage being 
the gist of the action. In the Register , and in TownshemT s 
and Cornwall's Tables, this species of injury has always 
been treated as a trespass; but undoubtedly the action is 
founded upon the special interest which the father is sup¬ 
posed to have in his daughter as a servant. This was the 
. principle upon which the case of Bennett v. Attcott (a) was 
decided. However, there is nothing stated in this declara¬ 
tion but what js properly applicable to an action of trespass. 
Treating it, however, as an action on the case, it might pos¬ 
sibly be considered as coming* within the principle of the 
case in Salkeld. Where goods are wrongfully seized, you 
may waive trespass and bring trover; either action will lie. 


Litiiedale, J. was gone to chambers. 

Rule refused. (/>) 

(a) 2 T. It. 167. <fc) Vide 2 M. 8* S. 436. 6 East, 387,388. 391. 
Wills. 332. 2 New Rep. 476. 


Saturday, EDWARDS V. Tt’CKEK. 

May 8. 

Where a de- US EO.RNE moved for a rule to shew cause why the bait- 
fds petition 0 ” bond gi veu by the defendant, in this case, should not be de- 
for relief un- livered un^to be cancelled, under the following circum¬ 
vent act, had stances:—The defendant having petitioned the Insolvent 

been adjudged .Debtor’s Court for belief under the Insolvent Act. the plain- 
to remain in * , . . . 7 1 

custody for tiff attended on the Rearing of his petitiou, as an opposing 

atlhestHt^of creditor > for the debt in question. On that occasion the 
‘ his opposing commissioners, after hearing the merits of the opposition, 

who wasliot adjudged that the defendant should remain in custody for 
an arresting or # nine months, at the suit of the plaintiff; but the plaintiff 

detaining cre¬ 
ditor, and the Marshal discharged the defendant before the nine moaths were out:— 
Held, that he was liable to bearrested and held to bail at the^Ujjbof A. for the same 
debt. * 
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being neither an arresting nor detaining creditor, the Marshal 
discharged the defendant; whereupon the plaintiff, finding 
the defendant at large, arrested him, and he gave a bail- 
bond. The question was, whether, under tlrkse circum¬ 
stances, the bail-bond ought to be delivered up to be can¬ 
celled, and 
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1824. 

Edwards 


v. 

Tucrk^ 


The Court said that it ought not. The defendant- was 
ordered to be detained, at the suit of the plaintiff, for dine 
months, and therefore he was bound to remain in custody 
until that period had expired. .Imping at large before the 
nine months wer^out, he was liable to be arrested agaiu. 

• . 

0 Rule refused. 


11. Williams, Gent, one, &c. v. J. R. GLEmsTifSt. 


Saturday, 
May 8. 


This was an action of assault and false imprisonment. y o ^ on 
The declaration alleged that on, &c. at Tring t in the county of assault and 
of Hertford ^defendant assaulted plaintiff, and forced him ment'/aplea' 1 ' 
out of a certain church into a certain highway, and compelled by a constable, 
him to go into a certain inn, and there imprisoned him, with- tiffUlegaUy, 11 
out any reasonable or probable cause, for the space of two intentionally, 

‘ - . and irreve- 

hours. The defendant pleaded, first, not guilty; and, se- rently made a 

cond, that on, &c. divine service had been, and was, cele- chypch^here^ 

brating in the church in the declaration mentioned, and that by the per- 

during the time that divine service was so celebrating, and jnvjne^ervice 

whilst the congregation was assembled and^g|$ei)ding such w ® 9 h^errupt- 

service, plaintiff, being in the said church, illegally, inten- turbed; where- 

lionally, and irreverently, made and continue^ a noise and gemlyhld 

disturbance therein, whereby the performance of the said hands upon 

divine service was interrupted and disturbed; whereupon outofcliurtT, 

defendant, then being a constable of the township in which and detained 

him in custody 

until the service was over; and it appearing in evidence that the alleged disturbance was 
in the plaintiff (an unauthorised person) having read aloud in church,‘between the Com¬ 
munion Service and the sermon, a notice of a vestry meeting. Held, that the plea was 
no answer to*the action under the 1 W. and iff. c. 18. s. 18.; for though the constable 
might turn the plaintiff out of church, yet he had no Tight to detain him in custody. 
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1824. 


Williams 


v, 

Glenister. 


the said church was situate, in order to prevent plaintiff 
from further interrupting and disturbing the performance of 
divine service, gently laid his hands upon him, in order to 
remove him out of the said church, and did gently remove 
him thereout, and in so doing assaulted, seized, and laid 
hold of him, and compelled him to go out of the church 
into the said highway, and also into the said inn, being a 
reasonable and convenient distance from the church; and in 
order to prevent him from returning into the church during 
the continuance of divine service therein, and disturbing and 
interrupting the perfornympe thereof, defendant imprisoned 
him in the said inn, and detained him the^e for a reasonable 
time, to wit, until the celebration of the service in the said 
church was finished, doing no unnecessary damage or vio¬ 
lence to plaintiff, on that occasion, which, &c. Replication 
to the first plea, a similiter; and to the second, de injuria 
sufi'propria; with a new assignment, that defendant had 
kept and detained plaintiff for one hour and a half after the 
celebration of the service in the said church was finished, 
without any reasonable or probable cause. Rejoinder took 
issue on the second replication. Plea, not guilty to the new 
assignment, and issue thereon. At the trial, before Alex¬ 
ander , C. B. at the last assizes for the county of Hertford , it 
appeared in evidence, that a short time previous to the 
transaction in question, the churchwardens of the parish of 
Tring had expended a sum of money in cleansing and deco¬ 
rating the parish church, preparatory to an annual sermon 
about to be preached in the church for the benefit of the 
Society for promoting Christian Knowledge. The expence 
so*incurred gave dissatisfaction to some of the inhabitants, 
and a notice was prepared and signed by some of them, 
that a vestry meeting would be held in the church on a day 
mentioned, to chuse new churchwardens in the place of 
those then in office. This notice was delivered to the parish 
clerk, for the purpose bf being read in the church at the 
nsual time; but, uuder the direction of his superiors, he de¬ 
clined doing so.* Several applications were made to the same 
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effect, but without success. On Sunday , the 24th August, 
when the minister had finished the Communion Service, and 
was proceeding to the pulpit to preach his sermon, die 
plaintiff stood up in one of the pews of the church and read 
a copy of the notice above-mentioned in an audible voice. 
The defendant, who was in attendance, immediately took the 
plaintiff from the pew, and, by the directions of the minister, 
turned him out of church. The plaintiff was then taken to 
a neighbouring inn, and there detained until the church ser¬ 
vice was over, when he was set at liberty. It was contended 
at the trial, that the defendant was justified in removing the 
plaintiff from the church in consequence of the disturbance 
he had created, and that he was authorised in detaining him 
until divine service was over in order to prevent the repeti¬ 
tion of a similar offence. The Lord Chief Baron was of 
opinion, however, that although the defendant was justified 
in removing the plaintiff from the church, yet he ft no 
right to detain him in custody until service was over, and 
therefore that the plaintiff was entitled to a verdict for such 
damages as the jury thought proper to give. The jury found 
their verdict for the plaintiff; damages, One Farthing. 


1824. 


Williams 


v. 

Gllnistek- 


Adolphus now moved for a rule to shew’ cause why the 
verdict should not be set aside, and a nonsuit entered, on 
the ground that the action was not maintainable. It is per¬ 
fectly clear that the conduct of the plaintiff justified the de¬ 
fendant, as a peace officer, in turning him out of the church; 
and the question is, whether he was not also justified in de¬ 
taining him in custody until divine service was dVer*. If the 
conduct of the defendant can be considered as a malicious 
or contemptuous disturbance of the congregation assem¬ 
bled, or a molestation of the minister who was celebrating 
divine service on the day in question, the further detention 
of him, after he was removed from the church, would be 
justified by 1 Mary , c . 3. s. 3. and 1 W. and M. c. 18 f 
s. 18., in order that he might be dealt with in the manner 
prescribed by those statutes. Now the thing* done by the 
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1824 . 


Williams 

v. 

Glenjster. 


plaintiff had a manifest tendency to disturb the congrega¬ 
tion and molest the officiating clergyman. The plaintiff had 
no right to obtrude himself there, and distrub the celebra¬ 
tion of divine service by giving out the notice in question; 
and consequently the defendant was justified in apprehend¬ 
ing and detaining the plaintiff, at least until divine service 
was over. - 


Abbott, C. J.—The difficulty which presents itself to 
my mind is, whether, upon adverting to the language of the 
statutes referred to, the conduct of the plaintiff can be con- 
sidered as coming within the operation of either. The lan¬ 
guage of the statute of Mary is, “ shall maliciously, wil¬ 
lingly, or of purpose, molest, let, disturb, 8£c. any parson, 
&c” The words of the Toleration Act are, “ shall willingly, 
and of purpose, maliciously or contemptuously come into 
any. cathedral, &c., or other congregation, and disquiet or 
disturb'the same, or misuse any preacher, &c.’* The obvious 
inteution of these statutes was to give to the Justices a 
power, which they had not by the common law, of punish¬ 
ing offences which were previously cognizable by the eccle¬ 
siastical law. Now if the plaintiff had read this notice whilst 
the minister was reading the Church Service, or preaching, 
which would be a manifest disturbance of hint and the con¬ 
gregation, it might be understood to be a disturbance mali¬ 
ciously and of purpose; but I cannot conceive that to be a 
malicious and of purpose disturbance which takes place 
whilst the minister is neither preaching, or reading any part 
of the C|hurch Service. The object of the plaintiff was to 
give notice of a vestry meeting, and though he had no right 
so to do, s{ill I cannot consider thtit as a malicious disturb¬ 
ance either of the minister or the congregation, within the 
meaning of the Toleration Act, and consequently the de¬ 
fendant was not justified in detaining him in custody after he 
was removed from the.church. 


Bayley, J.—It does not appear to me that the conduct 
imputed to the plaintiff falls withiu the J 8th section of the 
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Toleration Act. The provisions of that statute are, “ that if 1824. 
any person shall willingly and of purpose, maliciously or 
contemptuously, come into any cathedral or parish church, VVxL “ AMb 
chapel, or other congegration permitted by this act, and Glenister. 
disquiet or disturb the same, or misuse any preacher or 
teacher, such person, upon proof thereof, before any Justice 
of Peace, by two or more sufficient witnesses, shall find two 
sureties to be bound by recognizance in the penal sum of 
50/., and in default of such sureties shall be committed to 
prison, there to remain till the next Quarter Sessions, and 
upon conviction of the said offence* at the said Sessions, 
shall suffer the penalty of 20/.” Now the object of the party 
must be manifestly to disturb the congregation, or misuse 
the minister. As far as we can understand the object of this 
plaintiff, it was neither to disturb the congregation, or mis¬ 
use the minister, but to make some communication of a step 
which he had in contemplation. His conduct was^to a cer¬ 
tain degree, a breach of that decency which all persons 
ought to observe in a place of divine worship, and he might 
be liable to be punished in the Ecclesiastical Court; but 
with reference to the provisions of the Toleration Act, he 
certainly *was not liable to the proceedings there pointed 
out. I apprehend that the constable had authority to do no 
more than to reniove him out of the church, and conse¬ 
quently, in^this instance, he exceeded his authority in de¬ 
taining him iu custody. 

Holrovb, J.—Looking to the 1 Mari/, c. 3. s. 3. and 
1 W. and M. c. IS. s. 18. it must appear that the object of 
the party was to disturb or disquiet the minister, before any 
offence is committed withiti the meaiyng of those statutes. 
Unquestionably if there had been a breach of the peace 
committed, or if the plaintiff had offended in the manner 
pointed out by the Toleration Act, the constable might 
have taken him into custody, and carried him before a jus-, 
tice. The question here is, not whether the defendant had 
n right to remove the plaintiff for the interruption of deco- 
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1824 . rum in the church, but whether the plaintiff is brought within 
^ these acts of parliament for maliciously and contemptuously 
Williams disturbing the congregation or the minister, and I think he 
Glenistlk. is not. The defendant had a right to remove him out of 
the church, but not to detain him in custody,*attd therefore 
I think this verdict is right(«). 

t Rule refused (ft). 

(a) Vide 1 Mod. 108. &r T. Jones, 159. 11 Mod. 64. VI Id. 610. 
1 Stra. 688. 1 Ld. Itaym. 62. 277. 1 Saund. IS. 1 Hawk. P. C. 271. 

Godb. 246. 2 Bulstr. 47. 53. Aleyn. 50. 1 Biag. 317. 1 G. 1 . st. 2. 
c. 5. s. 4. 58 G. 3. c. 69. The Book of Common Prayer, Communion 
Service. , 

(5) Littledalc, J. was gone to Chambers. 


Monday , 
May 10. 

To trespass for 
breaking and 
entering a 
close of plain¬ 
tiff called a 
garden, the 
defendant 
pleaded an 
immemorial 
custom to 
search for mi¬ 
nerals in the 
district within 
which the 
locus in quo 
was situate, 

“ the scites of 
houses, &c. 
gardens, or¬ 
chards, and 
highways ex¬ 
cepted, and it 
being proved 
that the locus 
in quo was 
planted with 
shrubs within 
She last six 
years, and 
with potatoes 
just before 
the trespass: 
Held that it 
was a garden 
within the 
meaning of 
the exception. 


Gilbert v. Tomison. 

TRESPASS for breaking and entering certain closes of 
the plaintiff called the Fountain Gardens , situate in the pa¬ 
rish of Matlock in the county of Derby, for the purpose of 
mining. The defendant pleaded first, Not guilty; and se¬ 
cond, an ancient custom for all the liege subjects of the 
realm to get lead ore in the soak or wapentake of Wirks- 
worth, as well within the grounds and soil of any person or 
persons whomsoever within the said soak or wapentake, as 
in the king’s grounds or soils there (the scites,. of houses, 
churches , and churchyards, orchards, gardens, and highways 
excepted), and that defendant, being a subject of the realm, 
broke and entered the closes in question, being parcel of 
the said, soak or wapentake, and not being the scites of 
houses, churches, churchyards, orchards, gardens, or high¬ 
ways, to search for lead mines therein according to the cus¬ 
tom. Replication took issue on the first plea, and then 
averred in answer to the second, that the gardens in ques¬ 
tion were within the exemption of the custom. Issue 
thereon. At the triaj before JJullock, B. at the last Der¬ 
byshire Assizes, the question was, whether the locus in quo 
was a gardenwithin the meaning of the exception stated in 
the custom. The spot, railed a garden, is situate on a 
steep ascent called Abraham’s Heights at Mullock, and the 
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only witnesses called to prove the plaintiff’s case were two 
of his servants, who depqeed that, within the last six years, 
the plaintff had, for the first time, planted the spot in ques¬ 
tion as a shrubbery; and that in the month of April last, 
just before, *1& trespass was committed, he had sown some 
potatoes in a part of the shrubbery, which was then for the 

first time ■ called Fountain Gardens. At a short distance 

* 

from the shrubbery was the plaintiff s kitchen garden. The 
question left to the jury was, whether the spot in question 
was in fact a garden at the time the trespass was com¬ 
mitted. The jury found their verdict for the plaintiff, with 
nominal damages. 


1824. 


Gilbert 


v. 

Tomison. 


Vaughan , Strj. now moved for a ruje to shew cause why 
the verdict should not be set aside, and a new trial granted, 
on the ground that the evidence was too slight to bring the 
locus in quo within the exception of the custom. Itjnlist 
be understood that the exception applied to ancient gardens, 
and not to such as are obviously made in modern times for the 
purpose of evading the operation of a custom which is for 
the public benefit. If it is competent for any person to 
plant a district of his land with a few shrubs and call it a 
garden, the effect must in time be to stop all mining opera¬ 
tions in the district in question, and thereby work great 
prejudice to a most industrious and enterprising class of the 
population of the county of Derby. Properly speaking, 
however, this is only a shrubbery, and it is’ not the circum¬ 
stance of the plaintiff having planted a few potatoes that 
will give it the character of a garden within the meaning of 
the exception. 

Abbott, C. J.—I thirfk this was a garden 'within the 
meauing of the exception. The exception applies to all 
gardens. The jury h^e found that,this was a garden, and 
I think their verdict ought not to be disturbed. 

Bay ley, J.—It is a garden in substance. 

Holroyd, J. concurred (a). 

*' Rule refused. 


(1) LiUkdalt, J. vvhs in the Bail Court. 



224 

1854. 

Monday,' 

May 10. 

Where a coun¬ 
try trader was 
in the habit of 
coming up oc¬ 
casionally to 
London , and 
staying a day 
or two at a 
friend’s house, 
where he wrote 
his letters, and 
used to order 
goods to be 
sent to him 
there, and in 
the same 
street a credi¬ 
tor of his lived, 
and on a par¬ 
ticular day he 
told his friend 
not to inform 
the creditor 
that he was in 
town, because 
the latter 
would be bo¬ 
thering him 
for his money; 
and shortly 
afterwards the 
creditor called 
at the house 
upon business, 
whereupon 
the bankrupt 
went into a 
back ware¬ 
house for ten 
minutes or a 
quarter of an 
hour to avoid 
seeing the cre¬ 
ditor: Held, 
that this was 
Vt u beginning 
to keep house” 
within the 
meaning of 
1 J.l. c. 15. so 
as to support 
a commission 
of baukrupt. 


•CASES IN THE KING’S fcfctfCH,* 


- Curteis and Another v* E. Wildes,-E sq. 

. ‘ ' , - V , >■ t § “ f 

* i ; - , 

This was an action against the Sheriff of ^jffiqrwickshire 
for a false return to a writ of testatum fieri facias, issued 
against the goods and chattels of one Henry Qrutchley. 
Plea, not guilty and islue thereon,' The object w of the ac¬ 
tion was to try the validity of a commissibh' bf bankrupt 
issued against Henry Crutchhy. At the trial before Ab¬ 
bott , C. J. at the London Adjourned Sittings after JaSt term, 
the trading and petitioning Creditors debt being admitted, 
the following facts were proved, in evidence as to the act of 
bankruptcy. The bankrupt carried on the trade of a linen 
draper at Warwick, tie was in the habit of coming occa¬ 
sionally to London upon business, and stopping two or 
three days in town. On those occasions he usually called 
at the fiouse of a friend named Corbett , a Manchester ware¬ 
houseman, in Friday- street, Cheapside , and sometimes slept 
there as a visitor. He wrote letters *there, and used to give 
Mr. Corbett’ s house as his place of reference to which 
goods purchased by him were to be sent. Three doors 
from the house of Mr. Corbett resided a Mr. George John¬ 
son, to whom the bankrupt was indebted, and had promised 
payment of money. On the 15th May last, the day on 
wh^ch the act of bankruptcy was alleged to have been Com¬ 
mitted, the bankrupt, being in the countiug-house of Mr. 
Corbett , requested the latter, and a clerk of his, not to in¬ 
form Mr. Johnson that he was in London, for that he (the 
bankrupt) owed him some money, on an account over doe, 

<i 

which he could not pay, and that Mr. Johnson would be 
bothering him about it; and that if Mr. Johnson inquired 
for him, to say that he'was not, or hall not been in London. 
Mr. Corbett then observed that he expected Johnson there 
in a few minutes. Immediately afterwards Mr. Johnson 
came into Mr. Corbett’s warehouse, and the bankrupt ob¬ 
serving him "coming id, exclaimed, (t here he comes,” or 
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f* fiere JoknsQn oomes ; I wilbgpjbelow, as I do not wish to 
sfeelahn.” r tim^baiikriiij[)^yiyi went down stairs into Mr. 
Corbett’s lower Warehouse, and remained there ten minutes 
or a quarter,, jpf auMidur, at the.end of ^hichtime Mr. John¬ 
son went a^f(|r, and .the bankrupt was called up,. Under 
these circumstances the question was, whether there was 
a valid act^of bankruptcy proved to sustain the commission. 
TJie Lo$d*Chief Justice charged the jury tlial this was a 
“ beginning to keep house” within the meaning of the 1 Jac. 

1. c. 15. and a verdict was found for the defendant. 

« ' 

at • • 

Copley, A. G. nq,w moved for a rule to shew cause why, 
the verdict should not be set aside and a new trial granted, 
and contended that the circumstances proved, did not 
amount to an act of bankruptcy, within the meaning of the 
statute, inasmuch as the words “ beginning to keep hbuse,” 
must be understood to mean the bankrupt's own hofrfi6, or 
his usual place of business. Here the facts negatived that 
construction, and therefore, there was no sufficient act of 
bankruptcy to sustain ihc commission. But, 


2m 



■ V. 

WlLLES. 


Pur Curiam. —We think this was an act of bankruptcy 
within the authority of decided cases. The case of Bayly v. 
Schofield{o)\s decisive of the question. There, Lnckraft , the 
baukrupt, being arrested at tlie suit of one of his creditors, 
was takeu by the officer who arrested him, to a public 
house at his ow n desire, but escaped from the officer at the 
door of the house. He was immediately pursued by the 
officer, but fled from him into the house of a friend. The 
officer inquired for him there, but he being denied by some 
one within the bouse, and the door kept fast, *the officer 
did not break it open, but departed, and did not see Luck- 
raft afterwards j but *the money foi* which he was so ar¬ 
rested, was paid within three or four hours after by Luck- 
raft’s attorney. Afterwards, on the ‘same day, Luckraft , 
was seen by a persou at the house whither he fled, in a two 

(«) 1 M. & S. 339. 

VOL. IV. y 
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pair of stairs room, to whom he said, that he had been 
arrested on that day, and the |Jebt was paid, but that he re¬ 
mained there for fear of being opposed by some other cre¬ 
ditors. When it was dark he went home to hjs own house, 
and gave directions to deny him to any bq^y that called, 
and from that time, he continued nearly a month in bis bed¬ 
chamber, except coming down on Sundays for a little air. 
The question was, whether under such circumstances he 
had committed an act of bankruptcy. After argument, the 
Court decided that he had committed two; first, by staying 
at his friend’s house foj fear of other creditorif and^ecoud, 
by shutting himself up in his own bed-joom with the<samc 
object. After that decision, it is perfectly clear that a suf¬ 
ficient act of bankruptcy was proved in this case. 


Rule refused (a). 

(a) \\ie Colkett v. Freeman, 2 T. R. 59. Holroyd v. Gwynnc, 2 Taunt. 
176. Dudley v. Vaughan, 1 Campb. 272. Robertson v. Liddell, 9 East, 
487. Williams v. Nunn, 1 Taunt. 270. Chenowelh v. Hay, l M. & S. 676. 
Gimmingham v. Laing, 2 Marsh. 236. 8. C. 6 Taunt. 532. Judine v. 
Da Cossen, New Rep. 234. and Haney v. liamsbottom, ante,vol. ii. 142. 


Monday, Doe, on the demise of Stephen Pitt, v. Hogg. 

Covenant EJECTMENT to recover the possession of a dwelling- 

set, assign,’ house, called Grigsby's Coffee-House, and other premises, 

transfer, set situate in Threadneedle Street, in the parish of Saint Ben- 
over, or other- , . . • r 

wise part with, nett, in the ward of Broad Street, in the city of London. 

demucToTthe ^ ea > not 8 u ^y» an d issue thereon. At the trial, before 

lease/' of a Abbott, C. J., at the, Tjmdon Adjourned Sittings after, last 

is°not broken Term , lt appeared in evidence that the lessor of the plaintiff 

*by proof of a had demised the premises in question, in 1812, to one 

Imewitk the William Laming, his executors and administrators, for the 

brewers of the ^ e rm 0 f twenty-one years. The lease contained the usual 
lessee, as a se- 

curity for beer covenants, with a proviso for re-entry on non-payment of 
the k)utc° ient, or for breach of any of the other covenants. Among 
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the covenants was one, “ that William Laming , his execu- 1844. 
tors or administrators, sjjall not, nor will, at any time or 
times during the term by this indenture granted, or intended ^° E 

so to be granted, grant any under-lease for any term what- Hogg. 

soever; or >* set, assign, transfer, set over or otherwise 
part with the said messuage or tenement hereby demised, 
this present indenture of lease , or his or their term or inte¬ 
rest by these presents granted, or arty part thereof without 
the licence and consent'of the said Stephen Pitt , his heirs 
or assigns, in writing, being first had and obtained.” William 
Laming continued in possession of dthe premises under this 
indenture until tho^year 1813, when he died, leaving his 
property to his wife for her life. She afterwards took out 
administration toiler husband’s estate, and married a person 
named Yorke, and died in the year 1820, leaving three sons, 
two of whom are now living. On the 9th October , 1820, an 
agent of Messrs. Reid and Co., brewers, with wh^ffi the 
widow of Laming had deposited the lease, as a security for 
supplies of beer and porter to the house, took possession of 
the premises. The present defendant, who was the servant 
or agent of Messrs. Reid and Co., was soon afterwards put 
into possession, and w r as in possession at the time of the 
ejectment, which was brought for a forfeiture by reason of 
a breach of the covenant restraining the lessee, his execu¬ 
tors and administrators, from transferring, setting over, or 
otherwise parting with, the indenture of lease. It was con¬ 
tended on the part of the lessor of the plaintiff, that the act 
of depositing the lease with Messrs. Reid and Co., as a se¬ 
curity for the supplies of beer and porter to the house, 
amounted to a forfeiture within the meaning of the words 
of the covenant u or otherwise part .with, &c. A But the 
learned Judge overruled the objection, and directed a non¬ 
suit, with liberty, however, to move* to enter a verdict for 
the plaintiff. 

» 

t 

Scarlett now moved accordingly, and contended that the 
lease was forfeited by the breach of the covenniffabove-men- 

o o 

y - 
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tioned. It may be true that the act of depositing the lease 
may not' amount to a disposition of the term demised, or the 
whole of the legal interest thereby granted in the premises; 
but it is perfectly obvious that this act amounts to a disposi¬ 
tion of a portion of the interest, and consequently comes 
within the spirit, if not the letter, of the covenant. The 
words “ part with” arc synonymous with “ dispose of,” and 
in effect mean the sanA: thing, and ought to receive the same 
construction. If a disposition of any part of the whole would 
be a breach of the covenant, then this lease has been for¬ 


feited. Here there ha# been “ a parting with” the indenture 
of lease, and so long as it remains ip the possession of 
Messrs. Reid and Co. they have the beneficial interest in 
the premises. This case is distinguishable from Crusoe v. 


JBugby(a), because there the words were not so strong, and 


»4he act done by the lessee was merely granting an under- 
lease "&)!' part of the term; and the Court held that there 


was no breach for a forfeiture. 


The words of this lease are 


so comprehensive as cleat ly to embrace the act done by the 
lessee, and to work a forfeiture. 


Abbott, C. J.—I am clearly of opinion that the effect 
of the covenant is only to restrain the lessee from com¬ 
pletely alienating the legal interest in the premises to the 
prejudice of the landlord, without his consent in writing. % 
Now here the hea.se has not been parted with in that, which 
1 take to be the fair construction of the words of the cove¬ 
nant. All that the lessee does is to deposit the lease as a 
security for beer supplied to the house, which 1 think he 
was at liberty to do: The ground of my decision at Nisi 
Prius was, that the, lease having been parted with for the 
benefit and advantage of the lessee himself, and not a dis¬ 
position of it for the benefit of the brewers, there was no 
breach of the covenant. The whole mischief intended to be 
guarded against would be effected if we were to put any 
other construction upon it, because if we were to hold this 
%) .Sir W. til. 7Of.. S. (’. ;; Wils. 2.'i4. 
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to be a parting with the legal interest, it must, in all cases 
of this description, have the effect of placing the tenant com¬ 
pletely under the control of his landlord. The words 
tf otherwise part with,” mean " assign.” Here there has 
been no assignment of the legal interest, and I think there is 
no ground for disturbing the nonsuit. 

Bayley, J.—I am of the same opinion, and think this 
case is not distinguishable from Crusoe v. llugby , where the 
covenant on which the question arose was, " that the lessee, 
his executors or administrators, fchftll not, nor will at any 
time or times during this demise, assign, transfer, or set 
over, or do, or*otherwise pa^t with, or put away, this present 
indenture of demise, or the premises hereby demised, or any 
part thereof, to any person or persons whomsoever, without, 
the licence and consent of the lessors, &c. being first had * 
and obtained.” The question there was, whether the fact 
of the lessee having granted an under lease of the premises 
worked a forfeiture, and the Court said, “ the Courts have 
always held a strict hand over these conditions for defeating 
leases. Very easy modes have always been countenanced 
for putting an end to them. The lessor, if he pleased, 
might certainly have provided against the change of occu¬ 
pancy, as w'ell as against an assignment, but he has not 
done so by words w hich admit of no other meaning. Assign , 
transfer , and set over , are mere w ords of assignment— other¬ 
wise , do, or put away, signifies any other mode of getting 
rid of the premises entirely, and cannot be confined to the 
making an under-lease.” That is an authority in point, and 
the words here must receive the same construction. The 
lessee has only deposited the lease as*a security, which it 
was competent for him to do. There is no u parting with 
the legal interest” within the meaning of the covenant, be¬ 
cause the lessee might at any lime redeem the indenture by 
paying off the incumbrance upon it. 
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The other Judges concurred. 
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Monday, 

May 10. Weaver t». Lloyd, bent. 

Where to a 

declaration for CASE for a libel published in the Oxford Journal, of and 

a libel, linput- * , / 

ing to the concerning the defendant s conduct, in his treatment of a 

fiarouscruelty ^ orse i * n riding from Oxford to Abingdon. Plea, first, not 

to his horse, guilty; second, that the matters contained in the alleged 

pleade^pleas* ^bel, were true in every particular; and third, that the seve- 

of justifica- ral matters in the supjfbstd libel contained, at the time of 


pleaded pleas JIOCI 7 UUC in cvci^ puicuidi , auu miiu, luai lilt DLtt- 

of justifica- ral matters in the supjfbstd libel contained, at the time of 

the libel was composing and publishing thereof, were true in substance 

true in nil its and effect. Issue on these pleas. At the trial before Garrow, 
particulars; * 

and second, B. at the last Assizes for Oxfordshire , several witnesses 

true in 'sub- were called to prove the defendant’s pleas of justification. 

stance and ►Tile jury under the learned Judge’s directions found spe- 

jury^found the c * a lb r > * Ss to the second plea, that all the matters stated in 

that the first the libel were true, with the exception of two statements, 

with the ex- namely, first, “ that on reaching Abingdon, the horse pre- 

ception of two sen t e d a shocking spectacle, having an eye literally knocked 
statements, ® 1 .... , 

containing outand secondly, “ that plaintiff being conscious that its 

aggravated condition would excite attention, he ordered the person who 

cruelty to the had the care of the horse, not to let any one go into the 

the second was stable to see itand as to the third plea, they found that 

true in sub- the matters contained in the libel w ere true in substance and 
stance and ef- 

ffet, and gave effect, and gave for the plaintiff one shilling damages, if the 

a shilling da- Court should be of opinion that the want of proof of the two 
mages, subject r r 

to the opinion statements above-mentioned, did not render their verdict 

of the Court • 

as to the pro- incorrec ^’ 

priety of their * # 

verdict • Held * 

that their ver- W. E. Taunton ndw moved to enter judgment for the 

diet was right, defendant non obstante veredicto. The particulars which 
• A plea, stat- . • 1 

ing that libel- failed m proof in support of the second pica of justification, 


mg tnat iibei- isiiea m prooi m support oi me seenua pica oi jusuncauon, 

comp^tnedlof ' vere together immaterial, because the paragraph of which 

“ is true in the plaintiff complains, would be equally libellous if those 

effect,’’means, allegations lmd not formed part of it. It appeared m evi- 

that it is true deuefc, and was stated iu the Libel, that the plaintiff in riding 
in every mate- ’ 1 

rial particular. 
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from Oxford to Abingdon , had brutally and unmercifully 
beaten his horse, but though neither of ttye horse’s eyes 
was literally knocked out, yet the animal had been so dread¬ 
fully injured, that it was necessary to bind up both his eyes, 
and it was in evidence that he could not see with either for 
three or four days. In the result, the animal recovered the 
use of both his eyes, under the skilful treatment of a farrier. 
It must be admitted then, that there \fcas no proof that either 
of the animal’s eyes was knocked out, but it is submitted 
that the want of proof of the truth of this allegation will 
make no difference. The case at 'Edwards v. Bell (a) seems 
to be an authoritysfor this. That was an action for a libek 
against the printer of a newspaper. The plaintiff was mi¬ 
nister of a dissenting assembly or congregation, at Great 
Marlow , in Buckinghamshire . The paragraph complained 
of was to the following effect: “ A serious misunderstand¬ 
ing has taken place between a dissenting minister al'Grent 
Marlow and liis congregation. The cause of it originated 
out of some prejudicial reflections thrown out by the minis¬ 
ter, against a young lady of great accomplishments and 
spotless reputation. The matter, w'e understand, is about 
to be taken up with a strong hand.” The defendant pleaded 
a justification of the alleged libel, which failed in proof in 
two particulars; first, that it did got appear that any serious 
misunderstanding had taken place between the minister and 
his congregation; and second, that, instead of proving, as 
was alleged, that the plaintiff had delivered the offensive 
words complained of from the pulpit, he had, in point of 
tact, delivered them from a tent or other station assigned to 
him. The Court, after # a verdict found for the plaintiff, 
allowed judgment to be entered for »the defendant non ob¬ 
stante veredicto. It cannot be denied that these parts of 
the libel in that case were material'in aggravating the cha¬ 
racter of the libel. In the present case the libel was proved 
to be true in most of its material circumstances. It was 
proved that the animal presented a shocking spectacle, and 

(«) Not iu prim. 


1824. 

Weaver 


v. 

Llotd. 



232 


1824. 


Weaver 

w, 

LtOYD. 


CASES IN THE KING S BENCH, 

% 

though the eye was hot literally knocked out, yet that was 
only one of the circumstances entering into the description 
of the barbarity alleged. The third plea was completely 
made out in evidence, and on the authority of the case cited, 
the Court will give judgment for the plaintiff j@on obstante 
veredicto. 


Abbott, 'C. J.—I am of opinion that neither of the de- 
fendant’s pleas was proved. I take it that the two state¬ 
ments which remain unproved, were material parts of the 
libel; first, the particular description of the state of the 
Jiorse, in alleging that his eye was literally knocked out; and 
secondly, in stating that the plaintiff had ordered a person 
who had the care of it, not to allow any body to see the 
horse. The defendant, by his second plea, undertakes to 
prove the whole truth of the libellous matter, lie has failed 
to m&ke out these two material allegations, and therefore 
that plea cannot be supported. Then as to the third, I am 
of opinion that when a defendant says that a libel is true in 
substance and effect, that must be understood to mean, that 
every material particular contained in it is true. The de¬ 
fendant, therefore, has not proved the truth of his third pica, 
and consequently the verdict must stand. 

Bay ley, J.—I am of the same opinion. The defend¬ 
ant’s pleas of justification go to the whole matter contained 
in the libel, and consequently he is bound to prove every 
material circumstance justified. I am of opinion that both 
the circumstances which failed in proof, were material parts 
of this libel. It is alleged that the plaintiff was guilty of 
barbarity towards his Jiorse by beating, whipping and spur¬ 
ring him, and that the animal presented a shocking specta¬ 
cle, and that one of his eyes was literally knocked out. 
1 aking it that the substance of the libel was in treating the 
qpimal with barbarity, slil^lhe allegation of having knocked 
the eye out, was an excess of barbarity which was not 
proved. It ft a general rule, that the justification must go 
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the whole length of the libel in all its material parts. This 
justification docs not go that length, and therefore there is 
no ground for disturbing the verdict. 

•i- 

IIolrovi^ J. —If Mr. Taunton's argument could prevail, 
it must go this length, that where a libel charges a plaintiff 
generally, with cruel usage to his horse, and then goes on 
to describe the particulars of that usage minutdly, it is suf¬ 
ficient for a defendant in his justification, to prove the cruel 
usage generally, w ithout proving any of the particulars of it. 
1 have never understood that to be *the rule; on the con¬ 
trary, I apprehend it has always been held, that in order to.. 
support a plea of justification in an action for # libel, all the 
libellous matter must be,proved to be true in its particulars. 
That certainly has not been done in the present instance, 
and therefore these pleas being unsupported by the evidence, 
the declaration remains unanswered, and the plaintiff .is en¬ 
titled to a verdict. 
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Littledale, J. —The defendant’s evidence has failed 
him in the most important part of the case, for the most 
serious and defamatory charges contained in the libel, turn 
out to be wholly unfounded in truth. It is, as it appears to 
me, a much more offensive thing to publish of a man that 
he has kuockcd his horse’s eye out, and that having done so, 
he has given orders to prevent any person, from examining 
it, than merely to say, in general terms, that he has been 
guilty of cruel usage towards his horse, and rendered it a 
shocking spectacle. Such a detail of particulars following 
the general charge, goes to the very gist of the action, be¬ 
cause they are matters of great aggravation, which must 
naturally and properly tend to increase the quantum of da¬ 
mages. I am therefore clearly of opinion, that these pleas 
are unsupported by evidence in the most important parti¬ 
culars, and that they present it# sufficient answer to the 
actiou. 


Rjfle refused. 
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May 1C nh. Cross v. Lewis. 

Twenty years’ 

uninterrupted CASE for obstructing four ancient windows in plaintiff's 
enjoyment or ... . . 

windows, house. Plea, not guilty, and issue thereon. At the trial 

the^land^f 11 before llotroyd , J., ht the last Assizes for Lancashire , it 

another, is suf- appeared in evidence, that the plaintiff’s house was situate 

for presuming at Blackburn. The defendant having bought some neigh- 

a grant or li- bouring premises from*Dr. lieber’s family, took them down, 

the'windovre, an d * n their place erected a high building which it was ad- 

! f evfdencTto diminished the quantity of light before, entering at the 

the contrary, plaintiff's windows. Between the ^plaintiff’s and the defeu- 

h ad^enjoy ed d ant ’ s premises, in the direction towards the building of which 

lights made in complaint was made, there was a yard or passage, into which 

erected* at the 1 Endows looked, belonging to the plaintiff, of three feet 

extremUy^of^ seven inches in width, which went along the whole line of 

ing upon the hisdiouse, and formed an easement to his premises. Be- 

wbhout^nter * *' vecn *hc building in question and the plaintiff’s house, 

ruption for at there was a space altogether of fourteen and a half feet. 

and^ere was* r ^ iere was no evidence whatever of the time when the plain- 

no evidence of tiff’s four w'indows were first put out, but one witness 

the lights were deposed that lie remembered them thirty-eight years. It was 

fim^ut out, proved that the defendant took possession of the premises 

chaser of B.’s which he had {Milled down, about a year previously to the 

erectedm erection of the building in question, and that a Mrs. Percy 

their stead a had occupied the premises bought by the defendant, for 

obstructed^A’s twent >’ years, whilst they were the property of Dr. Heber’s 
lights: Held family, but on wdiat terms she occupied was not known. It 

was maintain- appeared that Dr. Hebers family lived in a distant part of 
obstruction 6 Shropshire, and there was 110 evidence that any agent on 
^though there behalf of the family Had been in Blackburn to survey the 
ofknowKe P rem * ses during the time they were in Mrs. Percy's occupa- 
in B. or his tion. On the part of’the,defend ant it was contended, first, 
existence of l ^ at ’ n conse qucnce of the local situation of the plaintiff’s 
the windows, premises, tht usual doctrine whereby leave and licence from 
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the owner of the adjoining land, to open windows, might be 
presumed, did not apply, inasmuch as the windows in ques¬ 
tion, might have been put out without any licence whatever; 
and second, assuming that doctrine to apply notwithstanding 
the situation of the premises, still it could not come into 
operation for want of notice to the original proprietor of the 
land whereon the defendant’s building was erected, and 
Daniel v. North (a) was cited. Thelearned Judge was of 
opinion that the plaintiff had made out a prinm facie case to 
entitle him to a verdict; and, in the absence of evidence to 
the contrary, he dirJbted the jury to presume, that these 
were ancient lights, inasmuch as they appeared to have ex¬ 
isted without interruption or obstruction for a period of at 
least thirty-eight years ;■ but on the authority of Daniel v. 
North his lordship gave leave to move for a new trial, if the 
Court should differ from him as to the propriety of his 
direction. The Jury, under his lordship’s directions, found 
their verdict for the plaintiff, with nominal damages. 

s 


235 


1824 . 

Cross 


v. 

Lewis. 


J. Williams now moved for a rule nisi for a new trial, and 
renewed the objections taken at Nisi prius. First, the usual 
doctrine of presumption as to the existence of a grant or 
agreement, does not arise in this case, for this plain reason, 
that the windows in question might originally have been put 
out without any licence whatever from anybody. A mail 
may build to the extremity of his own land, and open what 
windows he pleases, subject, however, to have them ob¬ 
structed by his neighbours, who have an equal right to build 
in the same manner. It is only in cases where tfie act is 
originally unlawful, or wrongfully done, that the doctrine of 
presumption by acquiescence, arises. * In such cases, from 
lapse of time, a grant or licence to do the thing which is 
prima facie unlawful, may be presumed, or a right may be 
acquired, in consequence of the acquiescence of those who 
have slumbered over their own interests. Here there was 


(a) U East, 373. 



m 


1824 . 

Cross 
v. . 

Lewis. 
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no necessity fen 1 'any giant or licence whatever, because the 
original proprietor of the plaintiff’s house might lawfully put 
out these windows, and therefore the doctrine of presump¬ 
tion does not apply. He referred on this point to the obser¬ 
vations of Abbott, C. J. in Doe v. Reed (a). Then secondly, 
assuming that the doctrine of presumption as to the existence 
of a grant may be let in, still it can only apply where there is 
notice shewn to have been given to the owner of the adjoin¬ 
ing laud, or that he or some authorised agent was privy to 
the existence of the windows and aconiesced in their con¬ 
tinuance. The case of Bradbury v. GifflseU (b), upon which 
Daniel v. North vvas founded, is an authority for the princi¬ 
ple that no presumption can be made against the owner of 
property unless knowledge is shewu in him of the existence 
of the circumstances from which the presumption is to be 
drawn. This doctrine was carried still farther in Wood v. 
Veal (c), where a lease for ninety-nine years was granted of 
buildings to which a public right of way was claimed, and 
thei%, Abbott , C. J. ruled “ that nothing done by the tenants 
during the continuance of the lease, without the authority of 
the landlord, could prejudice his reversionary rights.” Here 
no notice to, or knowledge of the existence of these win¬ 
dows was brought home to the original proprietor of the 
defendant’s premises, or his agent, so as to fix him with 
cognizance of what had taken place, and therefore the find¬ 
ing of the jury ought to have been for the defendant on that 
point. That was a question of fact for the jury, and not of 
presumption as matter of law for the judge. On these 
grounds Ihe defendant is entitled to a new trial. 


Abbott,' ‘C. J.— I am of opinion that the direction of my 
brother Holroyd , to the jury, was perfectly correct. The 
expressions used by me' in Doe v. Reed were with reference 
to the case then before the court, and such as 1 see no oeca- 


(«) 5 B. and A. 232. (l>) 2 Saund. Rtp. in the notes, 1? j, d. c. 

* (r) Ante, Vol. i. 21. 


* 
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sion now to alter, because they were intended to apply to the 
matter then under consideration, and not to be laid down as 
a general rule applicable to all cases. If the doctrine now 
contended for by Mr. Williams , arising from the fact that 
the plaintiff’s house did not* stand on the very verge of his 
land, but that he had an interval of four feet without the 
wall in which the windows were put out, was to decide 
this case, I am sure, that a great number of the actions tried 
for obstructing lights, in which the plaintiffs had obtained 
verdicts without question, would be open to the imputation 
of having been detdjfhincd on a vyrqng principle, because 
in no one of the cases which have been decided, was the 
plaintiff’s house standing on the extreme verge of his land, 
but some little yard or passage was left between his own 
house and that of his neighbour. It seems to me therefore, 
that the verdict was perfectly satisfactory as respects that 
point. As to the second objection, if it had appeared upon 
the evidence that the windows had been opened during the 
occupation of Mrs. Percy, who was tenant to Dr. Ihber , I 
should have thought there was great weight in the argument, 
but there is no proof of that fact. The memory of the wit¬ 
ness does not carry back the date of the existence of the win¬ 
dows and the tenancy of Mrs. Percy to the same period; but 
if that had been done, then it would become material to 
enquire, whether, when the witness first knew the windows, 
they had the appearance of old windows; for if the evidence 
proved that they were ancient lights, and shewed that for 
thirty-eight years at least they had been enjoyed, without 
any proof of the commencement of their existence, every 
presumption must be made in their favour. Therefore, I 
think my brother llolroya was perfectly right iri directing 
the jury to presume a right in the plaintiff to put out these 
windows, with the assent of the neighbouring occupier, 
unless something was offered on the other side to rebut 
that presumption. 



Cross 

v. 

Lewis. 


13a y ley, .1,—I am also of opinion that my brother Hol- 
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roycts direction to the jury was perfectly correct in point of 
lair. I do not say that twenty years possession of an ease¬ 
ment will found a legal right to its enjoyment; but I take 
this to be quite clear, fhat if there has been an uninterrupted 
possession of light, of water, or of any other easement for 
twenty years, it affords a ground for presuming a right, and 
if there is nothing to rebut the presumption, a jury should 
not be left-to guess .and conjecture and run in opposition 
to this presumption, but should be directed to act upon it. 
In Darwin v. Upton (a), which was an action on the case 
for obstructing the pity naff’s lights, <jj|l proved an uninter¬ 
rupted possession of them for twenty-five years, it was held, 
that so long a possession was such decisive presumption of 
a right by grant or otherwise,' that unless contradicted, or 
explained, the jury ought to believe it. In Bealcy v. 
Shaw ( h) Lord Ellenborough says, “ I take it that twenty 
years exclusive enjoyment of the water in any particular 
manner affords a conclusive presumption of right in the 
party to enjoy it derived from grant or act of parliament.’’ 
Since the case of Darwin v. Upton it has been the under¬ 
standing of the profession, that if a twenty years possession 
of lights is proved, and there is nothing to rebut the pre¬ 
sumption of right, the jury are not to be left to conjecture 
and guess, but are to presume that that right has been con¬ 
stantly enjoyed, and has been enjoyed because nobody had 
the power to prevent it. Mr. Williams says, that in order 
to draw a presumption of this kind, the act itself must 
originally have been illegal. That is contrary to every prin¬ 
ciple of*law, as applied to the case of lights, because in 
every instance, whether a man builds on the extremity of his 
own land or not, he fc is at liberty to make in his own walls 
what openings he thinks fit, and having made them, he may 
fill them up with glass or any other transparent substance, 
though he overlooks his neighbours. The neighbour, in¬ 
deed, is entitled to build up his own wall in opposition. 


(a) 2 Sauud. in notes, 175. c. d. 


(5) 6 East, 207. 
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and he has also the same right to open windows. But 
if A. opens lights overlooking *the land of B., and a pe¬ 
riod of twenty years is suffered to elapse without any in¬ 
terruption of his enjoyment, such%n uninterrupted pos¬ 
session is sufficient to found a presumption that A. had 
originally leave and licence to open those lights, and that 
there was a bargain on the part of B. not to obstruct diem. 
But this is not merely the case of a twenty years enjoyment 
and possession, it is the case of a possession the com¬ 
mencement of which it is impossible to ascertain. The win¬ 
dows w ere proved d^have existed as far back as thirty-eight 
years; but that was not the commencement of their exist¬ 
ence, they might have commenced at a more distant period. 
It might have been that at the time this house was erected 
the land on both sides belonged to the same person, who 
reserved to himself the right to keep those windows in the 
state in which they were at the time he parted with the 
land on which the defendant’s premises are built. It seems 
to me, therefore, that if in this case it had been left to the 
jury to say whether there was or w’as not a right to these 
windows, and they had fouud that there was no right, it 
would have been the duty of the Court to say that they had 
given a wrong verdict, and to have granted a new trial. 
When,,there was evidence in this case to found the pre¬ 
sumption of right, and nothing to rebut it, the jury had no 
discretion to exercise; the learned judge was bound to di¬ 
rect them in point of law, to find in favour of the right. 
The case of Daniel v. North shews, that when the origin of 
the right claimed can be traced, the doctrine of presump¬ 
tion is at an end. In that case, the precise time when the 
windows were put out, *was ascertained, and upon that 
ground the Court determined against the presumption of a 
grant as against the landlord, there being no evidence to shew 
that they were put out with his knowledge. Here it is 
not necessary to presume a grant, but that something was 
done at the time the plaintiff’s building was originally 
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erected which took a\yay from the proprietor of the adjoin* 
inglan<| the right to .dispute the propriety of opening these 
Widows. After enjoyment for thirty-eight years, and there 
being no proof of the^origin or commencement of the win- 
' dows, I think the learned Judge was correct in telling'the 
jury that they had no right to exercise any discretion upon 
the subject, but, in the absence of evidence to the contrary, 
were bound to presume a right in the plaintiff to maintain 
the action. 


Littledale, J.—J think there ^|jbu) ground for dis¬ 
turbing this verdict. As to the first point, namely, that the 
situation of these premises rendered it impossible to apply 
to this case*the usual doctriue' of presumption with respect 
to grants, I tfiink it is not tenable, because it appears to me to 
be immaterial whether the premises were built up to the 
extremity of the plaintiff’s land or not, with reference to the 
doctrine of presumption. It is lawful fora man to build on 
his own land where he pleases, and open window s where he 
pleases. It sometimes happens that a man covenants not 


to open window's so as to overlook his neighbour’s premise?, 
but w'hcre there is no restriction of that kind he may put 


out lights where he pleases. The rule of presumption, as 
to lights, is perfectly different in its application to tfce case 
of a right of common, and a right of way. In the case of a 
right of common or a right of way, the party who attempts 
to assert the one or the other illegally, would be a tres¬ 
passer; but there is nothing illegal in putting out lights, and 
therefortj it does not appear to me that the local situation of 
the premises makes any difference in applying the doctrine 
of presumption to .this case. ’.Then, as to the second 
ground, it appears that these lights have existed for at least 
thirty-eight years, and that during all that time the enjoy¬ 
ment of them has been uninterrupted. No proof w , as 
^offered of any interruption, and therefore, in the at^enye of 
any evidence to the cfontrary, it rapist be presumed that these 
lights were*put out originally under such circumstances as 
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would enablelbe plaiuliff to maintain his action for bb- 1824. 
structing them. ■ * * * ,,, 

v> 

Holroyd, J.—I told the jury%iat upon the evidence 
adduced in support of the plaintiff’s right, these must be 
taken to be 'ancient \\ indows, because they appeared prim4 
facie to have been enjoyed from all time without interrup¬ 
tion; There beiug no evidence to shew when they were first 
put out, or that they were enjoyed otherwise tW&n as of right, 

I was of opinion the jury were bound to presume a grant, 
and that the plai^p had a right Jo maintain his action. 

My Lord, and my learned brothers, being of opinion that 
my direction to the jury was correct in point of law, I will 
only add, that in some cases?, occupation and uninterrupted 
enjoyment alone, for a length of time, constitute evidence 
•of a right. That is so in the case of water. With respect 
to the enjoyment of lights, I take it, that a man may erect a 
house on his own ground with lights looking upon the 
ground of another; and if he is permitted to enjoy them 
for a length of time without obstruction or interruption, 
they are to be considered as ancient lights, and he may pre¬ 
scribe for them. I see nd^reason for altering the opinion 
which I gave at Nisi Prius, and therefore I think this rule 
ought Jo be refused. 


.Rule refused. 


SllAVt r. IIlSLOP. » Monday , 

' May 10. 

ASSJMPSIT for goods sold and delivered. The defend- Where goods > 

ant pleaded in abatement, that the promises in the declara- byoneoflwo 

tion were made by himself and one Trey/ford, jointly.—Issue chapel-war- 

tv J dens, for the 

use or tnexhurchHeld, that the warden giving the order might be sued separately, 
without joining Ins brother officer/ T 

After plea in abatement found against a defendant, lh» Court will not grant a new 
trial, even upon payment of costs. 

• VOL. XV. 


It 
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thereon. At the trialJjefore Holroyd , J. at the last assizes 
fot+Laneashire, it appeared in evidence, that the defendant 
andfFzvyJbrd were chajwl-wardcns of St. shin's church, Man¬ 
chester. The goods, which were the subject of the action, 
had been ordered by the defendant Jlislop alone, and had 
been supplied by the plaintiff for the use of the church. 
There was no evidence to fix Tnyford personally with lia¬ 
bility. The plaintiff had a verdict of 3'2l. Q$. 4 d .: and. 


Tindal now moved for anew trial; and contended, that the 
two chapel-wardens ought to have bjten sued jointly, and 
that one alone was not liable for the debt. In point of law r , 
it must be taken that the order of one is the order of both. 
The 6rder given by the defendant Jlislop was within the 
scope of his employment as chapel-warden; and as it was 
perfectly notorious that both acted, although both did not 
give the order in this instance, they ought to have been sued 
jointly. 

Per Curiam. —There was no necessity to join both 
chapel-wardens in the action. The plaintiff'knows nobody 
but the person who gives him the order, and therefore that 
person is primarily liable to linn. The only question is, 
what pocket the money is immediately to come out of. 
This verdict will not prevent the defendant from resorting 
to Tzcijford for contribution, and both may reimburse them¬ 
selves by means of a rate upon the parishioners. 

Tindal then moved, on payment of costs, for a new 
trail upon an affidavit of surprize, to the effect that the de¬ 
fendant expected the plaintiff’s witness would prove that 
Tzcyford <Vas present when the order was given, and there¬ 
fore lie did not come prepared to prove that fact by other 
evidence; but 


Per Curiam. —We know’ of no instance in which a new 
trial has been granted upon payment of costs in a case 

wherein the defendant has pleaded in abatement. 

* * * 


Rule refused. 
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Edge v. FrosiT 


Tuesday, 
May ll. 


Assumpsit upon a guarantee. The first count of the 
declaration stated, that plaintiff, at the request of defendant, 
would pei form and complete certain works, and furnish the 
necessary materials for putting up a gas apparatus, for light¬ 
ing with gas a certain theatre or place of public entertain¬ 
ment known bv the^'amc of “ The. 11 nj/al West London 
Theatre,” for John limitlon ,■ said work to be performed in 
a scientific manner, as should be thought necessary and ap¬ 
proved of by one Mr. Evans,' lie, defendant, undertook and 
promised plaintiff that he would see plaintiff paid for said 
gas apparatus. Averment, that the work was performed in 
a scientific manner, and as was thought necessary and ap¬ 
proved of by Mr. Evans; that ,/. Hr unton refused to pay 
for the same, of which refusal defendant had notice, and 
that defendant thereby became liable. There were two 
other counts upon the guarantee, and the common counts 
for work and labour, &c.—Plea, non assumpsit, and issue 
thereon. At the trial before Abbott, C. J. at the sittings in 
Middlesex after last term, it appeared in evidence, that John 
Hr union, being the lessee of the theatre in questiou, applied 
to the plaintiff to fit the building up with tin; necessary ap¬ 
paratus for lighting it with gas. After the work was com¬ 
menced, the plaintiff became doubtful of Brunlon’s ability 
to pay the expence of the apparatus ordered, and refused to 
go on with it until he had the guarantee ®f some respectable 
person. The plaintiff was referred to'*the defendant, who 


Where, on 
the trial of an 
action upon a 
guarantee for 
the payment 
of work done 
for a third 
person, the 
plaintiff at first 
shaped his 
case upon the 
guarantee, but 
afterwaids re¬ 
sorted to the 
common 
counts, and 
made out the 
defendant’s 
liability as a 
principal, and 
recovered a 
\erdict on 
those counts: 
Held, that the 
verdict could 
not be dis¬ 
turbed. Sem¬ 
ite, however, 
that the hail 
would be dis¬ 
charged. 


gave him the following written undertaking: “ Royal West 
London Theatre, Monday , 9 Sept. 18&2. I hereby under¬ 
take to Mr. Ihomas Edge , to sec him paid for the gas ap¬ 
paratus hqhas put up and furnished for*Mr. John Brunton, 
according to the wbrk, to be performed in a scientific man¬ 
ner as shall be thought necessary and approved by Mr, 
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Evans, the superin tenant of the gas works in Peter Street. 
(Signed) John Frost*' Upon receiving this guarantee, 
the plaintiff proceeded with the work, completed it, and 
Brunton being unabfe to pay the amount, the present ac¬ 
tion was brought. At the trial, the plaintiff shaped his 
case, in the first instance, entirely upon the guarantee; and 
the case of Matson v. IVharham (a) was cited as an authority 
for the position, thaUthere is no distinction between a pro¬ 
mise to pay for goods furnished for the use of another made 
before they are delivered, and one made after; but in the 
course of the cause it came out in evidence from the plain¬ 
tiff’s witnesses, that the defendant had himself given orders 
about the work both before and after the guarantee was 
given; and at the suggestion of the learned Judge, the 
plaintiff then resorted to the common counts, so as to fix 
the defendant’s liability as a principal. On the part of the 
defendant, evidence was produced to shew, that although 
he had formerly some interest in the theatre, yet, at the 
period in question, he had nothing whatever to do with it, 
and that the work in question was not done for his benefit. 
The Lord Chief Justice left it to the jury to determine, 
whether the defendant, although he had no interest in the 
theatre at the period in question, was not one of the persons 
who had originally given orders for the gas apparatus; for 
if he was, a verdict might be recovered upon his own per¬ 
sonal liability, without regard to the guarantee. The jury 
found their verdict for the plaiutiff, for the sum demanded, 
on the common counts for work and labour and materials 
found,’declaring their opinion to be, that the defendant was 
oue of the persons*who originally gave the order for the 
work. • 

Chitty now moved*for a new trial, on the ground that if 
the plaintiff was entitled to maintain his action, it must be 
, upon the guarantee,*and not upon the common cqunts, be¬ 
cause it was quite Evident, from the terms of the guarantee 
* fa) 2 T. U, 80. 
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itself, that the work was to be done,*aot for the defendant, 
but for Brunton. The question is, how the parties them¬ 
selves understood the instrument, aiyl the nature of their 
obligations; and the case is not to be determined by any 
incidental or collateral circumstances, importing a liability 
on the part of the defendant as a principal. The plaintiff 
himself shaped his case entirely upon the guarantee, which 
shews that he never considered the defendant liable as a 
principal. It was at the suggestion of the judge that the 
common counts were resorted to; but it is submitted, that 
it was not competen$*to the plaintiff,*after he had launche<| 
his case upon the guarantee, to resort to the defendant's 
liability as a principal. At all events this is a case in which 
the bail ought to be relieved, the defendant having failed to 
recover upon the guarantee. For this he cited Caswell v. 
Coare (a). 



Abbott, C. J.—I desired the jury to say whether the 
defendant was one of the original employers of the plaintiff, 
and as they found that he was, it is perfectly clear that the 
plaintiff is entitled to a verdict on the common counts for 
work and labour and materials found. If the bail are enti¬ 
tled to any relief, that must l^| the subject of a separate ap¬ 
plication. 

The other judges concurred, and intimated an opinion 
that the plaintiff might have recovered upon the guarantee, 
inasmuch as it amounted to an undertaking to see the plain- 
tiff paid at all events. 

• * Rulc # refused. 

(a) 2 Taunt. 107. Vide 1 Saund. 211, in note a. and 
Cowp. 227. 
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Doe demise Lucy Chump, Widow, v. U. Spakkes, 


Tuesday, 
May l i. 

Testator de¬ 
vises to his 
daughters J. 
and E. “ their 
heirs, execu¬ 
tors and admi¬ 
nistrators, 
equally be¬ 
tween them, 
ail and every 
his messuages, 
lands, tene¬ 
ments and he¬ 
reditaments, 
both freehold 
and leasehold, 
in, &c, to have 
and to hold to 
the said J. and 
E. their heirs, 
executors and 
administrators 
equally.” 

Held, that the 
testator by 
this devise, 
passed all his 
interest in the 


and Another. 

EJECTMENT for certain freehold and leasehold pre¬ 
mises, situate in the parish of li'orplesdon, in the county of 
Surrey. Plea, the general issue. At the trial before Alex¬ 
ander, C. B. at the last Assizes for the county of Surrey, it 
appeared in evidence that the lessor of the plaintiff claimed 
the property in question as the right heir of one William 
Cross, who died seised thereof, in 17If), leaving a will of 
lands and other property, as after mentioned. The testator 
had been married twice, and upon each of his wives made a 
settlement, and thereby limited the estates respectively to 
the use of himself and wife, and the issue of the marriage, 
and then to the use of his right heirs for over. By the 
second marriage he had two daughters, named Jane Cross 
and Elizabeth Cross, ami by his will dated 22d May, 1714, 
he devised as follows ; “ 1 give and devise to my daughters, 
Jane Cross and Elizabeth Cioss, their executors and admi¬ 
nistrators, equally between them, all and every my mes¬ 
suages, lands, tenements and hereditaments, both freehold and 


estates to Ins leasehold, i n Wornlesdon, IVokeing, and Stoke next G uild- 
daugnters in _ 1 

fee, to the ex- ford, in the county of Surrey, and in Lymster, in the county 
right°lieirs Sussex, or elsewhere in the kingdom of England, to have 

and to hold, to the said Jane and Elizabeth Cross, their 


heirs, executors and administrators, equally. I teni, I give 
and devise to my loving wife Joqn, during her widowhood, 
the use of all such household goods, linen, bedding, and 
utensils of household, as shall be sufficient for her own pri¬ 
vate use, and after her decease, or determination of her said 
widowhood, I give the said goods and chattels to my said 
two daughters equally, and I give unto my said two daugh¬ 
ters all other my goods and chattels after my debts shall be 
paid, and my funeral expenses discharged; and 1 noiniuale 
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my said two daughters, Jane C/oy and Elizabeth Cross, 
executrixes of this my will.” In 1719, the testator died 
without revoking or altering his will. The defendants 
claimed the property in question, aslftie descendants of the 
two daughters by the second marriage, and the lessor of the 
plaintiff claimed as the testator’s right heir by the first 
marriage. The question at the trial was, whether the devise 
above mentioned was sufficient to ptfss the whole legal in¬ 
terest to the daughters of the second marriage in the estates 
in question, so as to extinguish all reversionary interest in 
the testator’s right heirs. The learned Judge was of opi¬ 
nion that the will of the testator passed the whole of his 

interest to his daughters in fee, and therefore directed a 

• 

nonsuit. 


1824. 


Doe 

t>. 

Sparkes 
and Another. 


Tadch/, Serj. now moved for a new trial, and submitted 
that the effect of the w ill was not to pass the whole of the 
testator’s interest to his daughters by the devise. The 
daughters of the second marriage took only estates tail, and 
after their estates were extinct, the interest in reversion went 
over to the testator’s right heirs. He cited ltoe v. Avis (a), 
and contended, on the authority of that case, that the devise 
did not pass the whole interest to the two daughters. 

Abbott, C. J.—The general rule of law 7 is, that if the 
w'ords of a will are sufficient to carry every interest which 
the testator has, they must be understood to carry every in¬ 
terest, unless there be something manifestly shewing that 
the intention is not to pass all, but a part. I cannot find 
any thing in the language of this will; shewing that the tes- 
tator did not mean to give his daughters all he had. 

Hay ley, J.—The intention here is perfectly plain, and 
shews that the testator meant to devise the whole of his in- 
terest. 


(ff) 4 T. It. 605. 
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Holroyd, J.—I also think the words of this will suffi¬ 
cient to pass to the daughters the whole of the testator’s 
interest. The case of Hoc v. Avis is distinguishable from 
this, because there the*^estatrix, after devising her estates to 
A. and B. and their heirs, &c. devised “ all the residue and 
remainder of her estate and effects to be sold as soon as 
might be after her death, and her funeral expenses to be paid 

i 

thereout, and the overplus, if any, to be divided between 1). 
and FA’ This particular limitation shewed that the inten¬ 
tion of the testator was not to exclude the reversion. Now 
here the testator plainly meant to pass all he had to his 
daughters in fee. 


Littledale, J. concurred. 


Rule refused. 


Tuesday, 
May 1I. 

A notice dated 
27th and serv¬ 
ed on the 28th 
September , 
requiring a 
tenant to quit 
“ at Lady-day 
next, or at the 
end of his 
current year,” 
must be un¬ 
derstood to 
mean a six 
months’, and 
not a two 
days’ notice 
to quit. 


Doe demise Lord Hunting tower v. J. Culliford. 

EJECTMENT for a dwelling-house and an acre of land, 
with the appurtenances, situate in the parish of llchester , in 
the county of Somerset. At the trial before Burrough, J. 
at the last Assizes for Somersetshire, a verdict was found for 
the plaintiff. 

Manning now moved for a rule nisi to enter a non¬ 
suit for an objection to the terms of the notice to quit. 
The defendant was admitted into possession of the pre¬ 
mises in question on* the 4th August, 1821, as tenant to 
the plaintiff. On the 28th September , 1822, a notice to 
quit was served upon the defendant in the following 
terms: “ James Culliford ,* I give you notice to quit the 
house and laud you rent of me in the parish of llchester , 
and to deliver up the same to me or my heirs or as¬ 
signs, at Lhdy-day next, or at the end of your current 
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year. Dated this 27 th September, ^822.” This, he sub¬ 
mitted, was an insufficient notice, inasmuch as it having 
been dated on the 27 th September, it would apply to the 
then current year ending on the 2Qt!h September, in which 
case the defendant would only have two days’ notice to quit. 
The notice ought to be construed strictly, and the Court are 
bound to assume that the landlord meant to give his tenant 
nothing but a legal notice. This is not a legal notice, and 
therefore the defendant is entitled to have a nonsuit entered. 

Abbott, C. J. —There is no VaFId objection to this no¬ 
tice. There is onfe rule of constmction in cases of this 
nature, which is no less sound than ancient, namely, to give 
such a sense to ambiguous words, as will effectuate the in¬ 
tention of the parties. Applying that rule to this case, it 
appears to me that the words u at the end of your current 
year,” may be understood to mean the end of the current 
year ending at the ensuing Lady-day. The words, I think, 
are plainly applicable to the current year ending at Lady- 
day, 1823. 


Bayley, J.—We are to look to the intention of the 
landlord. When general language is used, which is open to 
doubt, the rule is to make it sensible, not insensible. The 
state of the defendant’s holding, shews it to be quite clear 
that the landlord did not mean the year ending at Michael¬ 
mas day. He could not intend to give a notice to quit in 
two days, because that would be no notice whatever. By 
mentioning Lady-day next, it is clear he meant to give a six 
months’ notice, or such % notice as the law' required. He 
intended to give an effective notice,'and it is quite sufficient 
if the tenant understands what is meant. 

Ihe other Judges concurred. 

Rule refused. 


149 

1824. 

WW 

Doe 

Culliford'. 



CASES IN THE KING S BENCH, 


250 


1824. 


Tuesday, 
May 11. 


Reed v. The Inhabitants of the Hundred of 

G A1NSBUKY. 


Tction’upou an ACTION on the Q Geo. J. c. 22. s. 8. against the hundred 

the 9 Geo. 1. of Gainshuri/, in Snnlersctshire, to recover the value of a 

against the stack of corn, the property of the plaintiff, alleged to have 

hundred, for been wilfully, maliciously and feloniously set on fire and 

the wilful and ' 

malicious de- consumed, by some person or persons unknown to the 

struction of plaintifT. At the trial before Bosauquet, Sent. at the last 

by fire, it is Taunton Assizes, it appeared in evidence, that the stack in 

givetuch evi- question was destroyed by lire, on Christmas Eve, 1828. 

deuce as may The stack was situate in the angle of an inclosed field, at 

duce* the jury the junction of two roads, a few yards distant from the 

to believe that highway. No direct evidence was given that the stack was 

the fire was , . . . ° 

wilful and ma- wilfully and maliciously ignited, and the only proof from 

a declaration 6 a ^v’iliul and malicious act could be implied, was, that 

upon this act some of the inhabitants of the neighbourhood, returning 

tice’of the fire home from their Christmas festivities, about two in the 

to have been^ morning, saw two strange men standing talking together, by 

parish, instead a gate which led into the close where the stack was situate. 

vUlagc^ol 0 ™ 11 ’ ^ 1C men were not s P°k en t0 by the passengers, but in a 

hamlet, as re- short lime afterwards the stack was observed to be in 

statute® amcs > an d was soon consumed. It was contended, on the 

that theobjec- part of the defendants, that this evidence was insufficient to 
lion wins cured 

by the verdict. g° to j ur V> to shew that the stack had been wilfully and 
maliciously set on fire, so as to entitle the plaintiff to recover. 
The learned judge thought there, was sufficient evidence 
from which the jury might reasonably draw the conclusion 
that the stack was wilfully set on fire, aud left the case to 
them with that direction. The jury found for the plaintiff, 
damages «£l00. 


Wifde now moved for a rule to shew cause why there 
should not be a new trial granted, or why the judgment 
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should not/be arrested. In support of the first part of his 1824. 

motion,/ he contended that there was no evidence from 

which the jury could reasonably draw the conclusion, that * Ibe ^ ,KO 

the fire was wilful and malicious. Admitting, that, in sup- The 

..... . . ... . .. Inhabitants 

port of this action, the same positive and direct proof would of 

not be required as in a prosecution against a person for the Gainsbvry. 
felony, still there ought to be such cogent evidence as could 
leave no room for the jury to doubt fliat the fire was wilfully 
and maliciously kindled. Now for any thing that appeared, 
this fire might have arisen from accidental causes, particu¬ 
larly at that season of the year, wlrtm the inhabitants of the 
surrounding neighbourhood M ere returning, perhaps, with 
lighted tobacco pipes, from their Christmas festivities. No 
proof whatever was given of the manner in which the fire 
w as kindled. All the evidence was consistent with an inno¬ 
cent cause of misfortune; and in the absence of any proof 
of an unlawful act, the jury ought not to be directed to draw 
a conclusion w hich the evidence could not fairly warrant. 

The onus lay upon the plaintiff to give, at least, reasonable 
evideuce of a wilful and malicious act, before the hundred 
could be charged. Then in support of the motion to arrest 
the judgment, he submitted that the declaration was ill, for v 
not pursuing the language of the statute. The allegation 
in the declaration was, that notice of the fire was given 
within tw'o days, to the inhabitants of the parish, near the 
place, &c. instead of the “ town, village, or hamlet ,” which 
are the words of the act. It is quite obvious that the legis¬ 
lature intended that the notice should be given to the inha¬ 
bitants of a place where there is a congregation of houses, 
and where the transaction may becofne immediately notori¬ 
ous, and enable the inhabitants to raise the country by hue 
and cry upon the felons, if a felony was actually committed. 

1 his could not be so well answered, by giving notice to the 
parish, which is a mere ecclesiastical division, and in which 
there may be but very few inhabitants. The omission of 
the word “ parish” in the statute, shews that the legislature 
considered a notice to the parish insufficient. It is alleged 
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in the declaration, that the notice was given “ according to- 
the form of the statute/* ThfS was not so, and therefore it 
is a good objection in arrest of judgment. The statute, 
though remedial as to the plaintiff, is strictly penal as tp the 
defendant, and ought to be construed accordingly. Norris 
v. The Hundred of Gawtry (a). 


Abbott, C. J.—I atft of opinion that there is no ground 
either for granting a new trial, or for arresting the judgment. 
In order to support the allegation, that the fire was wilful 
and malicious, it is not tiecessary to give distinct and posi¬ 
tive evidence of a wilful and malicious act. It is enough, if 
reasonable evidence be adduced to satisfy the minds of the 
jury, that it did not arise from an accidental or innocent 
cause. Under the circumstances of the present case, there 
is no reason to suppose that the fire" proceeded from au 
internal cause. In another part of the year, if the corn had 
been stacked in a damp state, or if there had been a storm 
accompanied with lightning, possibly a fire might have oc¬ 
curred from either of those causes; but considering that this 
fire took place in the depth of winter, and that the stack was 
in such a situation that no person passing along the road 
could, through carelessness or accident, communicate a fire 
to it, I think there was reasonable evidence from which the 
jury might presume that the fire was wilful and malicious. 
Then as to the objection in arrest of judgment, I find that a 
similar objection was taken and overruled in Cook v. The 
Hundredors of Pimhill ( h ). In that case, the allegation of 
notice was “ to the inhabitants of the ’parish , M and it was 
held, that though the act required Jhe notice to be given to 
the inhabitants of the town , village , or hamlet , yet as the law 
primfi facie intends every parish to be a till, unless the 
contrary be shewn, the allegation was sufficient after verdict, 
to sustain judgment for the plaintiff. That is an express 
authority against this motion. 

(a) Hob. 13(1, Vide Espinasse's Actions on Statutes , 275, et scq. 

(b) 8 East. 173. Vide Com. Dig. tit. Parish , (C. 1.) Co. Lit. 125. 
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Bay ley, J.—The position in which the property de¬ 
stroyed was, before the fire tgok place, must always be taken 
into consideration by the jury, in determining whether the 
fire is wilful and malicious, or accidental. The circum¬ 
stances of this case were quite sufficient to warrant the find¬ 
ing of the jury. 


1824. 
The King 


v. 

The 

Inhabitants , 
of 

Gainsbuby. 


Holboyd, J. —There w>as sufficient evidence from which 
the jury might reasonably draw r the conclusion, that the fire 
was wilful and malicious. 


Littledale, J. concurred. , , 

Rule refused (a), 

(a) Sec Salk. 501. Cro. Jac. 203.271.340. 2 Show. 233. and Doug. 681.3. 


The King v. The Aire and Caldeh Navigation. 

4 

Upon the hearing of an appeal at the Sessions for the 
West Riding of the county of York , of the undertakers of 
the Aire and Ca/der Navigation, against a rate or assess¬ 
ment made for the relief of the poor of the township of 
Ca&tleford in the said Riding, bearing date the 11th March 
last, it was ordered that the said rate or assessment be 
confirmed, subject to the opinion of this Court, as to the 
following point. On the rate in question being produced, 
it appeared that, as far as it related to the appellants, it 
was as follows: 

Rate. 

tl The undertakers of the Aire 
and Colder Navigation, as occu¬ 
piers of so much of the land which 
constitutes the bed of the river Aire, • 
covered with water, as lies in the £. 

township of Cast/ejord in the West ' 156 
Riding of the county of York; and 
also as occupiers of so much of 


Rate. Assessment. 


Wednesday , 
May 12. 

A poor rate, 
without giving 
a specification 
of the proper¬ 
ty for which 
the party is 
rated, is bad; 
therefore, 
.where under 
the head “ oc¬ 
cupiers," the 
names only of 
the parties 
rated were 
given, with 
the rates and 
assessments 
opposite their 
names respec¬ 
tively : Held, 
insufficient. 


S. 


5 


d. £• s. d. 
0 j 15 12 6 


the ground as ft used for u towing 
path for the said river, and is with¬ 
in the said township.” 
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The Kind 
v. 

The Aire 
and Calder 
Navigation, 


But with respect to all the other individuals charged 
thereby, it altogether omitted to state the property in respect 
of which they were rated. The first of these assessments 
was as fallows; 

Occupier. Hate. Assessment. 


Ashton, Joseph - £ 1 8 9 ■ • O 2 10 


And all the other assessments were exactly in a similar 

form. The appellant’s counsel, upon this, objected that 

the rate ought to be quashed, inasmuch as this mode of 

• » 

assessment was insufficient, it not appearing by the rate in 
respect of what property the other individuals rated were 
assessed, and that the. appellants were thereby prevented 
from instituting any comparison as to the relative value of 
that property by their own. This objection w as specifically 
pointed out by the notice of appeal. The Sessions, how¬ 
ever, overruled this preliminary objection, subject to the 
opinion of this Court (a). 


Blackburne and Bland, in support of the order of Ses¬ 
sions. The objection to the form of this rate is untenable. 
[ Abbott, C. J. Must not the rate specify the description of 
property in respect of which the occupier is rated; house 
or land, or something by which it may be ascertained 
whether he is properly rated r] The word 11 occupier ” sig¬ 
nifies, ex vi termini, real property. The rate shew? that it 
must be real property for which the party is assessed, or it 
amounts at least to a sufficient general description of the 
property in respect of which the party is rated. A book 
is kept by the oversee/- of the poof, which is open to the 
inspection of every inhabitant, so as to enable him to 
ascertain for what his neighbours are rated, if any further 
information be desired. But sufficient appears here to 

(a) There was another point reserved by the Sessions as to the 
rateability of the Aire and Calder navigation; but 4s the decision of 
the Court was founded upon the form of the rate, it is unnecessary to 
set out that part of the case. 
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enable every person who is dissatisfied with the rate to ap¬ 
peal to the Sessions for any objection thereto. The statute 
43 Eliz- c. 2. directs no particular form in which the occu¬ 
pier shall be rated. All that it directs is that the overseers 
1 &’ r 
“ shall raise, weekly or otherwise, by taxatioiifof every inha¬ 
bitant, &c. and every occupier of lands, houses, &c. a con¬ 
venient stock of flax, hemp, 8tc. to set the poor on work.” 
in Rex v. Brightman ( a) the word, “.occupier’* was held to 
imply real property; and therefore^ should seem, accord¬ 
ing to that decision, that the word “ occupier ” imports not 
only a sufficient description of the person rated, but outlie 
property in respect of which he is rated. In this particular 
township no difficulty whatever can arise, because the rate 
is made half yearly, and is Subject to the investigation of 
the justices before it is allowed, and therefore the inhabi¬ 
tants have every means of knowing and judging whether 
the rale is properly estimated. [Abbott, C. J. The case 
does not state that the rate book is kept half yearly, or that 
it discloses every change of property which takes place in 
the township.— Bay ley, J. For any thing that appears,this 
rate may be made upon a valuation of property taken twenty 
years ago.— Abbott, C.J. It is consistent with the statement 
in this case that the overseers of the township may be per¬ 
petual, and a perpetual overseer is not bound to shew the 
parish books. Every man has a right to know in what 
respect his neighbour is rated, for the purpose of ascertain¬ 
ing whether he himself is properly rated.] He may have a 
copy of the rate at a given price. [Abbott, C. J. Still a 
rate in this form would give him no information. * In this 
rate Joseph Ashton is rated at so much as an occupier. 
Suppose he is under rate<3, what means have his’neighbours 
of knowing whether he is rated for a dwelling house only, 
or for a dwelling house and field together ? He may be 
rated for saleable underwood, for any thing we know. It is 
said that a book is kept, but unless the case shews the 
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(«) 8 Mod. 38. 3 Burr. 106*2. 
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existence of such a book, there is no authority to compel 
The Kino * ns P e ction of il.] This form of rate prevails almost 
v. throughout the whole county of York, and has received the 
andQ^LDER ® aoct *W» of the magistrates, who are the most competent 
Navigation, judges upoipluch subjects. If this Court should be of 
opinion that this is an improper form of rate, it will 
open a wide door to litigation and produce a vast number 
of appeals tt the Scgsibns; for if there should be by any 
accident a misdescri^pi of the property rajed, 'it may be 
open to objection, ana afford a ground of appeal. ,No act 
of parliament has provided in what form the rate shall be 
made, and therefore it must be left to the discretion of the 
justices. The last statute upon this subject only mentions 
the sum of money for which'the party is to be rated, but 
makes no allusion to the form in which the rate is to be 
made. This is a mere technical objection, and ought not 
to prevail. [Bayley, J. I do not think it is a technical ob¬ 
jection. The form in which this rate is made may mislead 
parties, and induce them to appeal, which they would not 
do if they knew the truth of the case, and w'ere fully informed 
of the description of property rated. This rate gfadpi bo 
information to any body. I see Joseph Ashton rated at 
]/. 8s. Qd. and assessed at 2s. 10 d. This gives no informa¬ 
tion ; it may be for a cottage and a close of land which he 
occupied last year; but until the appellant goes to the 
Sessions he cannot ascertain what the fact really is. If that 
information was given in the first instance he probably would 
not trouble himself with an appeal.] This fate is copied 
from the form given in Burn 's Justice, and has been filled 
up according to the directions there given. [ Abbott, C. J. 
I have not‘the latest, edition of Burn’s Justice, but in the 
edition published by Mr. Chetwynd in 1820 (a), it is said 
that the form of the rate may be to the following effect j 
and then there are columns headed in this manner, " Names 
of Occupiers,” ** Description of the Premises they hold,” 
" Annual value,” and “ Sum assessed, six-peuce the pound.”] 

(«) Vo!, iv. p. P8. 
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Scarlett , Tindal, and E. Alder son, eontrA, were not heard. 

# . 

Abbott, C. J.—I am of opinion, for the reasons already 
intimated, that the form of this rate is insufficient, aid cannot 
be supported. I am sorry to hear that the practice of rating 
iti this form prevails so generally in the county of York, be¬ 
cause it is pregnant with a great 40} of inconvenience, and 
must lead to great litigation. I?ftaye always conceived that 
every rate pointed out and spacefill the description of pro¬ 
perty rated, as it certainly oughtf to do. The order of Ses¬ 
sions must be quashed. ^ 



» . 

The Aire 
and Calder 
Navigation. 


Bay ley, J.—Many questions may arise from the manner 
in which the thing*is specified, which is the subject of rate. 
For instance, in the case of tolls, the practice always has 
been to specify what description of tolls they are; as tolls 
of a lighthouse, and so forth. There can be no'difficulty 
in specifying the nature of the property, and setting down 
the name of the occupier, and where he can be found. 
Nobody knows from this rate even where Joseph Ashton 
live* 


Holroyd,J. —The statute of Elizabeth does not impose 
a rate upon the occupiers of every description of real pro¬ 
perty, but only on particular descriptions, as “ lands, houses, 
tithes impropriate, propriations of tithes, coal mines, or sale- 

A 

able underwoods.” Now this rate only describes Joseph 
Ashton as an occupier. He may be the occupier of some 
species of real property which is not the subject*of a poor 
rate. There are some species of m\nes which are not rate¬ 
able, and he may be rated for property of that description. 
The objection is that he does not appear to be the occupier 
of any thing rateable under the statute of Elizabeth. 


Order of'Sessions quashed, (a) 


(a) Littlcdalc, J. was in the Bail Court* 


VOL. IV. 


s 
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Where a ne¬ 
phew hired 
himself to his 
uncle for three 
years, at one 
shilling per 
day, when he 
had work for 
him to do, and 
when he had 
not work for 
him, he was 
not to be paid, 
but was to be 
at liberty to 
get work from 
other people, 
and there was 
no proof of a 
service for the 
whole of any 
one year: 
Held, that no 
settlement was 
gained as a 
yearly hired 
servant. 


The King v. The Inhabitants of Polesworth. 

TWO justices, by an order under their hands and seals, 
removed Hannah Brindley, single woman, from the parish 
of Po/eszcorfh, in the county of (Vttmick, to the parish of 
St. Peters, Derby. The Sessions, on appeal, quashed the 
order, subject to the opmion of this Court upon the follow¬ 
ing case. 

• • 

The paupei derived her settlement from her father ,William 
Brindley, who, being legally settled in the appellant parish 
of St. Peters, Derby, in Du-aiiter, 178*4, agreed with one 
JVilliam Bailers, his uncle, then resident in the parish of 
Polesworth , to serve him for three years, at one shilling per 
day, .when he had work for him to do, and w hen he had not 
work for him, he was not to be paid. Pullers told him, at 
the same time, that lie should not have work for him all the 
year round, particularly in the winter, or, that when he had 
not work for him, he might get wort from other people. 
After making the agreement, William, Brindley went to 
work in the collieries until the Spring of the year 1785, and 
then went to work with his uncle, according to the agree¬ 
ment, and remained with him about nine months, when his 


uncle told him he had no employment for him, and he went 
and worked several weeks with a Mr. Barrett , of i*ooly 
Hall , as a labouring man. After that interval, hi9 uncle 
again having work for him, he returned to him, and worked 
for him about nine months longer, when he quitted him 
without his leave, and*went to Birmingham, from whence 
he uever returned to his service. He never received any 
wages from his uncle when he did no work for him, and 
never accounted with him for any wages he received from 
other people when absent from his service. The question 
for the opinion of the Court i:>, whether the‘pauper's father 
acquired a settlement in Polewnrth, as a yearly hired servant. 
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Header, Adams , and Ba/guy , in support of the Order of 
Sessions. William Brindley acquired a Settlement in Poles- 
worth, by virtue of the hiring and service stated in the case. 
He was hired by the year, and he was substantially under 
the control of his master throughout the year. [Bayley, 
„T. Did the mutual obligation of master and servant ever 
exist betwen the parties; or, was there at any time a hiring 
for any one year ?] The parties clearty stood in the relative 
situatiou of master and servant, and’the hiring, though for a 
space of three years, was evidently a yearly hiring. The 
nephew was legally bound to his ancle for a period of tflrec 
successive years, and although he was absent for some short 
intervals, still he waS, during the whole of two years, virtu¬ 
ally serving his uncle under the agreement. Upon the 
authority of Rex v. Mart ham (a), this may be considered in 
the nature of a contract of apprenticeship for three years, 
and there it was held that the pauper gained a settlement 
by a hiring and service very similar to the present, although 
there weire occasional suspensions of the service, and occa¬ 
sional deductions from the wages. But Rex v. Chertsey (6) 
seems to be precisely parallel in principle with the present 
case, for it was there held that an agreement by a daughter 
to live with her father, and to do the offices of a servant 
for a year, for her board and lodging and other perquisites, 
was a good hiring for a year, though the daughter was to be 
at liberty to earn what she could by her labour. Rex v. 
EdgmcMd (c) will probably be relied on by the other side, 
but that was decided against the settlement, upon the ground 
that there were express exceptions in the contract; in which 
respect, as well as in some others, it is Materially distinguish¬ 
able from this case. * 


1824. 


The King 


v. 

The 

Inhabitants 

of 

PoLESWORTH. 


Gouiburu, contrd, was stopt by the Court. 


n 


Abbott, C. J.—We must look at the agreement between 
• * 

<«) 1 East, 239. (/>) 2 T. R. 37. (c) 3 B< &' A. 107. 

s 2 
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these parties as a whole, and doing so, it is quite evident 
that there was no hiring for a year, nor any service under 
a yearly hiring. Thetiephew contracted to serve his uncle 
when there was work for him to do, and the latter contracted 
to employ him and to pay him wages, when he had work 
for him to do. But there was an express exception mutu¬ 
ally agreed upon, that when there was no work, there should 
be no service, and no payment of wages, which exception 
was acted upon for a period of three months in each of the 
two years. We are not to act upon implication, in the face 
of the terms of the dbittract. This case comes directly 
within the principle of Rex v. Edgmond, and other similar 
cases, and is mainly distinguishable frojp the other cases cited 
in argument. Upon the short ground I have already stated, 
I am clearjy of opinion that William Brindley gained no 
settlement in the parish of Pole&zrorth, and therefore |hat 
the Rule for quashing the Order of Sessions must be made 
absolute. 


The other judges concurred. 


Rule absolute, (a) 

(a) Vide Rex v. Gateshead, ante, vol. iii. 333. note (/>), and Rex v. 
Althorne , id. 375. 


Wedneida,, ' The King r. S.C. Marsh. 

May 12th. ^ • 

, . . L/ONVIGTION by two Justices against the defendant as 

A conviction ...... . , , 

on the 5 Ann. a common carrier, for having in that capacity pheasants and 
againsta com- P artr * ( % es * n possession, contrary to the statute 5 Ann. 
inoncarrier, c. 14. The record of the conviction was to this effect: 


that^capacify 1 , “ That on the 8th 'November, J822 r at Mildenhall, iu 

game in his the county of Suffolk, E. Foyelf. of &c e came before Sir 
possession, 

needpo|Negative the defendant's qualification to kill game; neither is it necessary to 
aver,|®*t be has the game in his possession “ knowingly." 
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If. E. B. Bt. and JR. E. Esq. two of the Justices of our 
Lord the King, in and for the said county, and then and 
there gave them, the said Justices^to understand and be 
informed, that within three months last past, viz. on the 25th 
day of Jvgu&t, in the year aforesaid, at the parish of Elden, 
in the county aforesaid, Samuel Clarice Marsh, of the city of 
Norwich, and then and there being a common carrier, un¬ 
lawfully had in his hands and custody and possession as such 
carrier, divers, to wit, twenty-two partridges and tw enty-two 
pheasants of the game of England, such partridges and phea¬ 
sants not having been sent up nor delivered or entrusted to 
the said 6’. C. M. as such carrier, as aforesaid, or any wise 
how soever, by any person or persons in any manner qualified 
to hill ghme, contrary to the statute in such case made and 
provided. Aud the said E. F., the said informer, prayed 
that the said S. C. M. might be convicted of the said offence 
above laid to his charge. Whereupon the said «S. C. M. 
having been duly summoned in that behalf to answer the 
said premises before the said Justices afterwards, to wit, on 
the 14th day of November, in the year aforesaid, a$ Mild- 
enhall aforesaid, in the county aforesaid, he, the said S.C.M., 
appeared and was present before the said Justices in pursu¬ 
ance of such summons for that purpose issued, to answer to 
the said charge contained in the said information; and he, 
the said S. C. M., having heard the same, was asked by the 
said justices if he could say any thing for himself why he, 
the said S. C. M. should not be convicted of the premises 
above charged as aforesaid, jvho thereupon pleaded, that he 
was not guilty of the said offence. Nevertheless on the said 
14th day of November, &c. tw r o‘credible witnesses, to 
wit, J. F. of &c. and J. M. of &c., came before the said 
Justices in their own proper peragns, and before the said 
Justices the said J. M. and J. F. being respectively then 
and there, to w'itj on &c., duly sworp, &c., the said Justices 
then and there having full cower and authority to administer 
the said oaths to the said/. M. and J. jF. in that behalf 
severally deposed, in the preseuce and hearing of the said 
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S. C. M. concerning the premises in the said information 
specified, as follows* viz. First, the said J. F. deposed* 
&c. that he was turnjUke gate-keeper at Elden aforesaid; 
that on the 25th day of August then last, and within three 
months last past, the said S. C. 31. was, and is, a common 
carrier, and th^t the said J. F., the same day saw the 
waggon of the said S. C. 31., as such common carrier, 
stopped in the said parish of Elden , in the #aid county of 
Suffolk; that twenty-two live pheasants, two live partridges, 
and twenty dead ones were then in the said Waggon, and 
in the possession of thfc Isaid C. 31. as such common 
carrier, as aforesaid. And the said J. 31. deposed, &c. that 
he is keeper to T. R. Esq. ; that he was present when the 
said $. C. M.’s said waggon was stopped as aforesaid, and 
that he searched it in consequence of a warrant from the 
mayor of The!ford and by the direction of Mr. N. a Suffolk 
magistrate, who was himself then and there present; tiiat 
lie found two hampers and a basket containing divers, to 
wit, twenty-two^ive pheasants, two live partridges, and 
twenty^dead ones. Whereupon all and singular the matters 
and things in the said information j^id evidence contained 
being by the said £. C. 31. then heard and fully understood, 
he, the said S. C. 31., was asked by ihe said Justices what 
he had to say and offer in his defence against the said 
information and offence, and in answer to the evidence given 
as above-mdntioued, and what he had to say why he ^ould 
not be convicted of the premises so charged upon him. And 
the said S.C. 31. said, that the s^id partridges and pheasants, 
so alleged to be found in his said waggon, were put and 
remained the/e entirely* without his .knowledge and consent. 
And thereupon J. C. of Thelford, in &c., came before the 
said Justices on the saiqe day and year aforesaid, at &c., m 
his own proper person, on the behalf of the said S. C. 31., 
and before the said Justices, being lhen 0 and there duly 
sworn, &c., did depose before the said Justices, in the 
presence and hearing of the said and of the said S. C. 
M., concerning the premises m the said information speci- 
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fied as follows, viz. That he was in the employment of the 1824. 
said S. C. M. as book-keeper, at Thetford, on the 25th day WvW 
of August last; that his said masters waggon stopped on 
that day at ThetJ'urd in its way to London; that he, the said Marsh. 

J. C., saw the wa^on about six o'clock in the evening, and 
it stopped about an houi*aftcrwards; that he saw nothing 
put into the* said waggon except a hamper directed to the 
Rev. Mr. B. at C., which he regularly entered and booked; 
that the said waggon had been in Thetford some time 
before he saw it, and that he did not know what might have 
been put into it, before he saw if; ^that J. S. was the driver 
of the said waggon who was accustomed to drive it; that he 
had not seen him since that^time; that one Evans was with 
the said J. S. as helper; that he did not examine the said 
waggon, nor did he know what was in it; that he did not 
see any Norwich vveigh-bill, nor was he accustomed to see 
one, unless any goodS were left at Thetford; that the said 
S. C. M. lived at Norrmch, which is his constant residence-; 
that he never saw him at Thetford to see what was put into 
his waggon; and that it was impossible For the sakyS^C.M. 
if his waggoner or book-keeper put any thing into tne said 
waggon at Thetford or on the road, for him to know of it 
except informed of it; that the said waggon came into 
Thetford considerably loaded, but that he, the said J. C., 
did not know what was in it; that he was dismissed from 
his said master’s service about a week ’from- the 25th day of 
August, on account of the game found in the said waggon 
on the said 25th day of August, and he had not been since 
employed by the said C. M.; that he and his father had 
been book-keepers to the said S.C.M. for fortyjcars before. 

And upon hearing and fully understanding all and every the 
matters and things by the said S.Q,M. alleged and proved 
in his defence, touching the premises in the said information 
specified, inasmuch as the said S. G. M. hath not adduced 
any evidence of the said pheasants and partridges having 
been sent as aforesaid ty any person or persons qualified 
by the law's of this realm to kill or destroy game, or to have 
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the said pheasants or partridges in his possession as afore¬ 
said, it manifestly appeared to the said Justices that the 
sai4 5.C. M. was guilty of the premises above charged upon 
him in the said information, it was therefore adjudged by 
the said Justices, upon the testimony o| the said J. F. and 
J. M. credible witnesses as afoaesaid, upon their'several 
oaths before ,the said Justiccs taken as aforesaid, that the 
said 5. C. M. on the 25th day of Avgust in the year afore¬ 
said, and within three months last past, at the parish of 
Elden aforesaid, in the county of Suffolk aforesaid, not being 
qualified as aforesaid, of hi any manner so to do, but then 
and there, being a common carrier, unlawfully had in bis 
custody and possession as suejy carrier, aforesaid, the said 
twenty-two pheasants and twenty-two partridges, the same 
pheasants and partridges, so in the hands of the said S.C. M., 
not having been sent as aforesaid by any person or persons 
qualified to kill the game, contrary to the form of the statute 
in that case made and provided. And thereupon the said 
Justices, on &c. at &e. did convict the said S. C. M. of the 
ofFencot. aforesaid, in and by the said information charged 
against uim, and the said S.C. M. was convicted thereof by 
the said Justices, upon the oaths of two credible witnesses, 
according to the form of the statute in that case made and 
provided, and the said Justices did adjudge that the said 
S. C. M. for his offence aforesaid, had forfeited the sum of 
£220 of lawful-money of Great Britain , (that is tq^say,) 
the sum of 5l. for each of the said pheasants and partridges. 
And they^did adjudge, that one^ialf of the said sum of ,£220 
be paid to the said informer, the said E. F., and the other 
half of the ,said sum of £220 be paid to the poor of the 
parish of Elden aforesaid, where the said offence was coin- 
knitted, according to tlie form of the statute in that case 
inade and provided. In witness, Sic. (a) 


(a) This conviction had been settled by Counsel, in order to raise the 
questions for the opinion of the Court. *Wheg the conviction was drawn 
up originally, the Justices had omitted ft) set out the evidence for the 
defendant, whereupoa in Easter Term last a mandamus was moved for 
to command them to set out the evidence on both sides, pursuant to 
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Scarlett now moved to quash the conviction for two 
objections; first, that the information does not negative the 
defendant’s being a person qualified to kill game; and 
second, that the information does not aver that the defendant 
had the game in his possession “ knowingly.” This being 
a summary proceeding, by'Vhich the defendant is to be 
convicted of a crime, the Court must, not only Jbe satisfied 
that the case is within the very words, but also within the 
scope and object of the statute. As to the first objection, 
it is clear, that if the defendant was a person qualified to 
kill game, his having the game in his possession, even though 
in the character of a carrier, would be no offence; and 
therefore it was necessary that.the information should nega¬ 
tive his qualification. In convictions upon the statute 5 
Aim. c. 14. it is the invariable practice to negative the quali¬ 
fications therein mentioned, and convictions have been fre¬ 
quently quashed for want of such negation. [ Littledale , J. 
The only exception in the statute, as it respects carriers, is, 
u unless such game, in the hands of such carrier, be sent up 
by person or persons qualified to kill game. ”] T KfW 
be so : but still, if a carrier be qualified to kill game, he 
may send up the game killed by himself, in his own waggon, 
and therefore his qualification ought to have been negatived 
in the information. [Abbott, C. J. Then he w’ould not have 
it in his possession, in his trade and business “ as carrier.”] 
At all 0ents this objection is well worthy o‘f‘consideration. 
Then, secondly, it ought to be shewn, affirmatively, that the 
defendant had this game in his* possession “ knowingly.” A 
guilty knowledge is essential to constitute an offence within 
this statute. There is certainly nothii^g in the evidence set 
out, to shew that the defendant knew that the game was in 
his waggon, or that the circumstance ever came to his 
knowledge until after it was seized. Consistently with the 
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the directions of the statute 3 Geo. 4. c. 23. On serving the rule nisi 
for a mandamus, it was agreed between the parties that that proceeding 
should be abandoned upon a proper conviction being drawp up, to give 
the defendant an opportunity of taking the opinion of the Court as 
above-mentioned. Vide In re Rue , post. 
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evidence it was put into the waggon by his servant without 
any privity whatever on his part. If that be so, then there 
is no offence committed, for the master is not answerable 
for the crime of his servant. Admitting that it may be dif¬ 
ficult for the informer to prove "knowledge, still it was in¬ 
cumbent on the Justices to state, as matter of averment, that 
the defendant had possession of the game knowingly. 

Abbott, C. J.—I jam of opinion, that, notwithstanding 
the objections urged, we ought to affirm this conviction. 
There are two objections taken to the form of the informa¬ 
tion : first, that it does not negative the defendant being a 
person qualified to kill game^ and second, that it does not 
aver that he had the game in his possession knowingly. As 
to the first, I am clearly of opinion that it was quite unne¬ 
cessary to negative in the information that the defendant 
was a qualified person; because whether qualified by law 
to kill game or not, if he had the game in his possession in 
the way of his trade or business as a carrier , he would 

A m as 

undoubtedly come within the provisions of this act of par¬ 
liament ; for otherwise we must say that an unqualified 
carrier is liable, but a carrier who happens to be qualified 
to kill game is not liable to any penally, although each 
does the very same thiug. As to the second objection, I am 
also of opinion, that the information need not have charged 
the defendant with having the game in his possession as a 
carrier “ knowingly.” The lauguage of the statute is, “ if 
any higler, chapman, carrier , &c. shall have in his or their 
custody or possession any hare, pheasant, partridge, &c. he 
or they shall, upon conviction, forfeit, &c.” The act does 
not say u if any carrier shall knowingly havebut u if be 
shall haveand we "Can very easily understand why the 
legislature did not use the word “ knowingly;” because if 
they had, it would have the effect, in all cases, of casting the 
burthen on the prosecutors of proving tjiat which would 
perhaps be incapable of proof, namely, that the master- 
carrier, who lived at otic end of the journey, was privy to 
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every thing that passed on the road during the progress of 
the waggon to its destination. It would not be sufficient 
therefore for the carrier, in this particular instance, to say, 
« I did not know that the basket of game was put into my 
waggon; I know nothing about it.” I agree that if the 
carrier could shew that the game had been put into the 
waggon without his privity, contrary to his orders, and in 
fraud of him by his servant, for the benefit of the servant 
only, it would be a valid defence; but that must come 
from the other side. The question then is, whether there 
is sufficient stated on the record to sustain this conviction. 
It is very properly urged, that we are to see whether the 
evidence adduced ou the part .of the prosecution shews a 
prima facie case to charge the defendant; for if it does, then 
the burtheu is cast upon the defendant to negative it. The 
effect of the evidence was for the consideration of the 
Justices, and not for our judgment. Now the evidence is> 
that in the course of a journey performed between Nor¬ 
wich and JmmIon, two hampers and a basket containing a 
considerable quantity of game are found in the defendant’s 
waggon. That is prima facie evidence that they are in his 
possession as a carrier, for they are in that carriage, by 
which his trade and business as a carrier is conducted. If , 
then there was u prima facie case thus made out, has it been 
rebutted sufficiently for us to say that the defendant was 
clearly entitled to an acquittal ? I am not p’re'pared to say 
that it was, nor am I at liberty to hold that the Justices 
have done wrong in the conclusion they have drawn from 
the evidence. But what does the defendant’s case shew: 
It shews only that some person at Thetford did not see the 
game in the waggon when it stopped at that town. Where 
and when it was put in was not proved; and, for aught that 
appeared to the Justices upon the inquiry before them, 
these hampers and the basket might have heeu put into the 
carriage at Norwich, and entered in the weigh-bill with other 
goods, or put into the waggon at some intermediate town 
or place between Norwich and London. The defendant 
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might have produced the weigh-bill to shew that the fact 
was not so, or he might have proved many more circum¬ 
stances in his favor than he did. Not being able to shew 

<*• 

that the game was put into the waggon contrary to his 
order, then that which I consider to be a prima facie case 
was made out by the informer and left unanswered, namely, 
that he has in his carriage, in the progress of a journey, a 
quantity of game, which he must be presumed to have in 
his possession as a carrier, unless he shews the contrary. 
For these reasons I am of opinion that the conviction must 
be affirmed. 

Bayley, J.—I am of the«same opinion. The rule as to 
convictions is this; the information must bring the case 
within the words of the clause which imposes the penalty, 
and must negative any qualification, if there be any ; but, 
generally speaking, it is sufficient to charge the offence in 
the language in which the legislature has prohibited it. 
Now trying this conviction by that rule, it is clearly not 
necessary to negative a carrier’s qualification to kill game, 
nor to allege knowledge, if game is found in his possession. 
The words of the statute are, “ if any carrier shall have in 
his possession, &c.”; not “if any unqualified carrier”; and 
when the charge is in carrying game from an unqualified 
person to a given place, the mischief is exactly the same 
whether the barrier is qualified or unqualified, and therefore 
there can be no reason for the distinction between a quali¬ 
fied and unqualified carrier. Then as to the averment of 
knowledge, the clause itself says nothing as to knowledge. 
If'the word “ knowingly ” had* been introduced into the 
clause, undoubtedly knowledge must have been averred in 
the information, and #some evidence must have been given 
on the part of the informer to shew the act complained of 
was committed with the defendant's privity. But in this 
case I do not think that either such avqrment or evidence 
was' necessary. It was quite enough for the informer to 
prove that the defendant, being a carrier, had, in the Ian- 
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guage of the act, " in his custody or possession,” the things 1824 . 
prohibited. After such proof it was for the defendant to 
shew such a degree of ignorance as would excuse him; but ^ ie 
that must come by way of defence on his part. It was Marsh. 
clearly proved that the game in question was found in the 
waggon of the defendant. That is primft facie evidence 
that they were in his custody or possession in his character 
of carrier. It establishes a prima facie case to be rebutted 
by the defendant; and in considering how it is to be rebut¬ 
ted we are to attend to the species of evidence which would 
have been admissible, provided he was really innocent. He 
only calls one witness from Thetford , who says that the 
waggon came loaded to that place. What it contained he 
does not know. Tlicn, as far as we can judge, the waggon 
might at that time have contained the hampers in question. 

Why then they might have been put in with the knowledge 
or the authority of the defendant, or they might have been 
wrongfully put in by his servants without his knowledge. 

If the latter was the fact, could he not have called some¬ 
body from Norwich to shew how the waggon was loaded at 
that place, and satisfy the justices, if he could, that he had 
been imposed on, and that he was ignorant of any such 
hampers having been put into the waggon ? The weigh-bill 
would have been a material piece of evidence, but that was 
not produced. There may be some cases in which the 
fraud of the waggoner in taking up article^ of this descrip¬ 
tion without his master’s knowledge would be a protection 
to the latter, provided it could be made out to the satisfac¬ 
tion of the magistrates. Here the defendant gave no evi¬ 
dence to rebut the pritn& facie case made out against Jiim, 
and the magistrates have, in my opinion, drawn the right 
conclusion. 

Littledale, J. («)—I am also of opinion that it was 
not necessary to negative the defendant’s qualification. 

i 

(o) Holroyd, J. was gone to chambers. * 
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The second clause of the 5 Ann. c. 14. on which the con¬ 
viction is founded, contains no other exception than this, 
namely, u unless such ghme in the hands of such carrier be 
sent up by person or persons qualified to kill the game.” 
Now this exception is negatived in this conviction. The 
introduction of that particular exception into the clause 
shews clearly that whether the carrier be qualified or not to 
kill the game, still if 4ic has game in his possession, qud 
carrier, he is liable to the penalty, unless he can shew' an 
innocent possession. This clause is not framed like the 
5th, which is directed qgifinst unqualified persons using dogs 
or guns to destroy game, in which case it is necessary to 
negative the qualification in the conviction. Then as to the 
averment of knowledge: in \he (irst‘place, I doubt very 
much whether, upon the general merits of the case, the de¬ 
fendant’s knowing or not knowing that the game was in his 
waggon (except under particular circumstances) would be 
any defence whatever. I take it to be a general rule that 
where a thing is done by a man’s servant for the benefit of 
the master, tl(e master is liable for what is done. He is 
answerable for the publication of a libel by his servant; for 
a nuisance committed by his servant in the regular course 
of his employment; and for the sale of things by his ser¬ 
vant w'hich ought to have a stamp, though he has no know'- 
ledge of the act done. Perhaps, indeed, if it had been dis¬ 
tinctly proved in this case that the master had given direc¬ 
tions to his servant to be particularly cautious not to take 
any game into the waggon, a question might arise whether 
the master would be criminally answerable or not, if the 
Servant had violated his orders. But at all events, the find- 

V 0 € i . 

ing the game in his Waggon is primfi lacic evidence that he 
knew it was there. I think, however, in the second place, 
that it was not necessary to introduce the word “ knowingly” 
into the information, inasmuch as that word is not to be 
found in that section of the statute upon which the convic¬ 
tion has taken place; and as a general rule, both as„to in¬ 
dictments and declarations, it is sufficient to pursue the 
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words of the statute. The words of this statute have been 
pursued, and that is enough. 

Conviction affirmed (a). 
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Nolan and Chitty were to have argued in support of the 
conviction. 


(a) Vide Rex v. Slone, 1 East, 639. Rex v. Turner, 5 M. & S. 20G. 
I T. R. 144. and 1 B. & F\ 4C8. • 


Guthrie v. Ford. 

The defendant in this case bping confined in the Middle¬ 
sex House of Correction, upon a criminal charge, ]<\ Pol¬ 
lock, on a former day, obtained a Habeas Corpus to bring 
him up for the purpose of being charged in ^custody of 
the Marshal in this action, and then recommitted to his 
former custody. The defendant was now brought up ac¬ 
cordingly, by the Keeper of the House of Correction, but 

r 

The Court doubted its authority to grant the motion, and 
thought that the writ of Habeas Corpus had issued impro- 
vidently. 


Thursday, 

’P May 13, 

A prisoner un¬ 
der criminal 
process in the 
House of Cor¬ 
rection cannot 
be brought up 
by Habeas 
Corpus, for 
the purpose of 
being cfiarged 
in the custody 
of the Mar¬ 
shal upon a 
bailable writ, 
and recommit¬ 
ted to his 
former custo¬ 
dy so charged. 


Pollock said, that the Court had lately done the same 
thing under nearly similar circumstances. Mbrland v. Wes¬ 
son (a). 


Per Curiam. If so, the matter must have passed sub 
silentio, and without the attention of the. Court being called 
to it. In Brandon v. Davis (b) it was held, that a prisoner 
under a criminal process in the House of Correction, cannot 
be brought up by a Habeas Corpus ad respondendum for 
the purpose of being charged with a declaration on a bail¬ 
able writ, and recoinmitted to his former custody so charged. 

( a ) Ante, vol. iii. 31. 


(A) 9 East, 154. 
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In that case, Lord Ellenborough said, “ The consequence 
of charging this party with a declaration, will be to make the 
gaoler of the House of Correction liable to the plaintiffs in 
case of an escape ; but the Master has mentioned a case to 
us, where the Court, in Lord Mansfield’s time, refused an 
application of this sort, to bring up a person in the custody 
of the keeper of Bridewell; saying, that this Court had no 
power to make a gaojer of such prisons, liable for the escape 
of a prisoner in civil process. The only inconvenience from 
the law as it stands is, that during a prisoner’s confinement 
in these cases, he caqpot be sued, when probably a plaintiff 
could derive no benefit from his suit; and a plaintiff may 
prevent the statute of limitations running upon his demand, 
by suing out his writ and* entering* continuances.” This 
case is expressly in point, and therefore we have no autho¬ 
rity to grant the motion. 


The defendant was then remanded to his former custody. 


Thursday, 
May IS. 


Kennarj) v. Harris. 


termsofan or- TRESPASS for entering plaintiff’s pond. At the trial 
der of Nisi before Burrough, J. at the last Summer Assizes for the 

mattershidis- count y °f UfaoMf it was agreed between the parties, that a 
pute to the verdict should be entered for the plaintiff, on certain issues 
upon the record, with one shilling damages, and that it 
should be referred to an arbitrator to say, how tlje water of 
the pond in question should be used in future; the defend¬ 
ant undertaking to *pay the general costs of the cause, as if 
the reference all the issues had been found against him, and also to pay 

and thephio- the costs of the reference and award. An order of Nisi 

tiff, after hav- Prius was drawn up upon these terms, and the arbitrator 
ing accepted .. , ., , . 

the costs of waving proceeded in the reference, made an award directing 

and the* 10 * in W M manner the water should be used in future. After 

award,was dissatisfied wifh the award: Held, that he was precluded from impeaching it. 


award of an 
arbitrator, on 
the terms of 
the defendant 
paying the , 
costs of the 
cause, and of 
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, * 

tbe award was made, the defendant paid the plaintiff, and 
the plaintiff accepted the costs of the cause, and of the re¬ 
ference and award. 

* fr 

E. Latoes having obtained a Rule Nisi for setting aside 
tbe award, on several grounds, mentioned in the rule, 
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Gasetec now shewed cause, and contended tfiat, after the 
plaintiff had accepted the costs of the reference and the 
award, he was concluded, and was not at liberty to disturb 
the award. . • 


The whole Coukt was of this opinion, and said, that, by 
accepting the costs of the reference and award, the plaintiff' 
had precluded himself from moving to set aside the award. 

Rule discharged. 


The King v . The County Clerk of Middlesex. 


Thursday , 
May 13. 


ON a former day a rule was obtained, calling on the T(ig Co Unt y 
County Clerk of Middlesex to shew cause why an informa- Clerk of Mid- 

• * * illtSGX IS Cfltil* 

tion should not be filed against him for alleged misconduct t j e j t0 

in his office. It was alleged, among other matters, that he following 

b 7 ° fees upon the 


had exacted greater fees, in a cause in wl 


Brock hearing and 


was the plaintiff, and James Hulme was the i|fij$fndant, than determination 


suits in his 

are authorized by the statute 23 Geo. 2. c. 33.T!ie defendant Court,* viz. 

in that case having been charged 8s. 10 d. for his-costs of pearance o?" 

suit, contrary to the said act. Cause \^as now' shewn against h°ih P| art j-® s t 

tbe rule upon affidavits of considerable length, ifi which the summons a^d 

alleged misconduct of the County Clerk was completely determination 
* j i Oi the cause, 

negatived; and as to that part of tl?e case which imputed 3 s.6d.; upon 

the exaction of illegal fees, the practice of the County Court, ™cbi!$e- 

from the year 1772 down to the present time, was stated to quence of the 

non-appear¬ 
ance of the defendant upon the first summons, 2s.; and upon^xecution on a judgment 
against the defendant, 3s. 4d.; which sums include the fees to the county clerk, bailiffs, 
and criers. 


VOL. IV, 


T 
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be this:—The plaint being entered, a warrant is issued, 
upon which the: defendant is summoned to appear on a given' 
day. If the plaintiff and defendant both appear on being 
called on the day appointed, the defendant’s appearance is 
entered, the cause is heard, and an order made and entered 
according to the verdict; and the whole cost of a suit thus 
terminated amounts to 3s. fid., including county clerk’s, 
bailiff’s, and crier’s fees. But if the defendant does not 
appear on being called, the plaintiff is heard as to the 
amount claimed, and an order nisi is made and entered for 


judgment on a future day.. This order nisi is served on the 
defendant, and if he appears on the second day appointed, 
the case is heard as before, and an order absolute is made 
according to the verdict. The whole cost of the suit in the 
last-mentioned case amounts to 5s. Gd.; and if the defendant 


does not appear on the second day, an order absolute is 
made, and entered lor judgment by default; and the whole 
cost in that case is 5s. 4 d.: such costs in each of the two 


last-mentioned cases including the fees of the county clerk, 
bailiffs, and crfcrs. But the cost occasioned by the defend¬ 
ant not appearing on the summons, amounting to 2s. or 
2s. 2d. according to criers, is always paid and borne by the 
defendant, as being his default; and if the debt and costs 
arc not paid on the day or days specified in the said orders 
absolute, the plaintiff has a right, at any time within a year, 
to demand at&t%gecution against the defendant, the cost of 
which is that is to say, Ad. to the county clerk, for 

the execution, and 3s. to the bailiff executing the same. In 
the present case the defendant had been summoned for a 
v debt under 40s., but not appearing on the day appointed, 
an order nisi yvas made upon him to attend the Court on a 
second day, when he attended accordingly, and the cause 
being heard, a verdict was found by the jury against him, 
and execution awarded for the debt and costs, the amount 
of the latter being 8s. 10 d. which sum was composed of the 
following items, 3s. Gd. for the order, 2s. for the order nisi, 
and 3$. 4d. for the execution, according to tlie practice of 



EASTER TERM, FIFTH OEO. IV. 

the court as above set forth. The county clerk stated in 
his affidavit that previously to his appointment to the said 
office, one Peter Hardy, together with certain other free¬ 
holders of the county of Middlesex , presented a petition to 
the Lord High Chancellor in pursuance of the power given 
by section 16 of 23 Geo. 3. c. 33. complaining of the then 
practice of the Court, and that other or greater fees were 
exacted by the then county clerk thaA the said act allowed; 
that the said petitioners then proceeded in their said petition 
to state the practice of the court, as it now exists, and as is 
above set forth, and the fees taken for each particular pro¬ 
ceeding in the Court, which fees so set forth and complained 
of, were in every respect the same fees as are now taken by 
the present county clerk; that the matter of the said petition 
had been fully heard before Lord Ellenborough, C. J. and 
Gibbs , C. J. and after hearing all parlies, they adjudged as 
follows 1 :—“ We have considered the within petition, toge¬ 
ther with the affidavit of the within-mentioned Peter Hardy 
and Thomas Leach, and the papers thereto ^annexed, and 
h^e been attended by the respective attorn)!! of the said 
P. H. and of the said T. L. and we are of opinion that the 
fees which are stated to have been received by the said 
Thomas Leach and the other officers of the said County 
Court for Middlesex , held under the 23 Geo. 2. c. S3, are 
justified by a fair construction of that act; and we arc also 
of opinion, that upon the facts submitted topl^ ; and upon 
our view of the said act of parliament, ther^j#no ground 
for criminating the said Thomas Leach in respect of any 
thing which appears to have been , done by him in the exe¬ 
cution of his office of Coipity Clerk; but we thiyk that the 

warrant, in obedience to which the summons in each case is 

* 

stated to issue, aud which we consider to be analogous to 
the Sheriff’s precept to his bailiff for the summons in the 
old County Court, ought, in point of /act, to have i#ued, 
and should issue hereafter in each case as an authority to 
the bailiff for the summons.” * 

• i s 

t 2 
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Tic Co Grt, after hearing the facts and circumstances 
disclosed bn affidavit on both sides, were clearly of opinion 
that there was ho pretence for granting an information on 
the ground of misconduct on the part of the County Clerk 
in his office; and with respect to the alleged exaction of 
excessive fees, they observed that the determination of Lord 
JEllenborough, C. J. and Gibbs , C. J. as to the practice of 
taking fees, was conclusive upon the subject, and afforded 
a complete answer to the complaints now alleged, inasmuch 
as the fees demanded were in this instance similar in amount 
to those which had received the sanction of those learned 
Judges. 


The Rule was therefore clischarged with costs. 


French was for the prosecution, and Scarlett lind Brodrick 
for the defendant. 


The King v. The Inhabitants of NorthwealiH* 

Bassett. 


BY an order of two Justices Melictnt Reynolds, widow, 
and her six children, were removed from the parish 6f 
Northweald Bassett to the parish of Magdalen haver, both 


Saturday, 

May 15. 

Where a wi¬ 
dow was enti¬ 
tled to dower 
[which was 

upon herlius- in same c < Junt y- The Sessions, on appeal, quashed 
hand's estate the order, subject to the opinion of this Court, on the fol¬ 
lowing case: 1 

Richard Reynolds, the husband of the pauper Melicent 
Rty.no!ds, died in Mgy, 1822, saised of a freehold estate 
liable to dower in Northweald Bassett. Dower was not 


which had 
been mort¬ 
gaged by hr 
for a thou 
years, and 


ter receiving 
her do wee 

upon one half- barred, but it has not been assigned, nor have any sjteps 

fmmdJemort- been taken for that purpose. The heir at law has been 

gagee in pos- from%ie time of his.birth an idiot, and at Richard Rey- 
session, she _ 

became chargeable to the parish, in which the property was situated before she had 
resided fprty days: Hold, that as the dower had not been assignee!, she had not such 
an interest in the pa«ift as*to render her irremoveable from what could bewailed her 


own. 
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voids a death was ibouttwenty-one years ofage. This es¬ 
tate had been devised to Richard Reynolds by his rilother, 
who di#d more than twenty years ago, and who by, her will 
left several legacies, but it did not appear in evidence whe¬ 
ther those legacies had been satisfied or not. In the year 
1820, lojpg after the marriage of Richard and Meficent, the 
estate bad been mortgaged for a term of oge thousand 
years by Richard to secure the payment of 100/. The 
mortgagee has received the half-year’s rent which accrued 
since the death of Richard at Michaelmas last, out of which 
he paid thesum of 3/. to the paitpfir Melicent, and took 
from her the following receipt: 


1824. 


The King 
«. 

The 

Inhabitants 

of 

Northweald 

Bassett.# 


“The 7th December , 1822. * Received of the heir-at- 
law of my la|e husband Richard Reynolds, deceased, the 
sum of thre^ pounds by the payment of Richard Hou- 
chin the tenant, being my third share (as his widow) of the 
half-year’s rent of the freehold part of his estate on Thorn- 
wood Common in Northweald Bassett, dfge Michaelmas 
last.” ’ < ♦ 


41 £. s. d. 

“ The half-year’s rent 1J 10 0 
“ The half-year’s inte¬ 
rest on mortgage . . 2 10 0 

t > y . 

; 9 0 0 


The Mark of 

X 


Melicent Reynolds .” 


u Mrs.Reynolds’s third 3 0 0 


¥ 


Richard Reynolds lived in Magdalen Laver. After his 
death, his widow, the pauper, resided in that parish for some 
moztths, and then hired and lived in a cottage jn Nor/#?' 
weald Bassett which was not on the husband’s estate. Be¬ 
fore a residence of forty days had been completed in that 
parish she became chargeable, and was removed by an 
order of Justices. The Sessions were of opinion th^she 
was irremoveable and quashed the order. The question 
for the opinion of the Court is, whether the pauper was 
removeable from Northweald Bassett ? 
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h 


Brodrick and II. /. Stephen in support of the order of 
Sessions. The pauper’s right to dower, although unas¬ 
signed, gave her such an interest in land in the parish of 
Northwea/d Bassett, as rendered her irremoveablc, notwith¬ 
standing she had not completed her residence for forty days 
at the time she became chargeable. According to Lord 
Eltenborough's language in Hex v. Ilorslcy{a), ** she had 
at least so much colour of right to residte in the parish, 
without being removed, as to exempt her residence from 
being considered as a vagrant intrusion into a parish in which 
the party has nothing of her own within the purview and 
scope of the poor laws.” It is not necessaif^ to contend, 
that if the pauper had resided forty days she would have 
gained a settlement in Nortlmeald Bassett; it is sufficient 
to shew that she had at all events such an interest in the 
parish as took away the power of the Justices to remove 
her under the stat. 1.3 and 14 Car. 2. c. 12. She was 
clearly not of that description of vagrant intruders against 
whom that statute w as directed. The case of Ilex v. Hors¬ 
ley, already fted, is a strong authority in support of t^is 
argument. In that case it w as decided, after solemn deli¬ 
beration, that a sole next of kin has such an equitable 
interest in a leasehold tenement of the intestate, that she 
gains a settlement by residing forty days in the same 
parish after the intestate’s death, before administration 
granted to herand it matters not that the widow of the 
intestate survived him, if she died afterwards without hav¬ 
ing taken out administration, leaving the other, sole next 
of kin to the intestate. There is no doubt in the present 
case that the pauptfr is entitled to dower, and though it 
may not have been formally assigned, yet |hat circumstance 
will make no difference as it respects the present argu¬ 
ment. Here there has been a bona fide payment of £S 
to h#, and she has had the actual enjoyment of it, and con¬ 
sequently had such an interest as entitled her to Sremain in 
the parish. This case is perfectly distinguishable from 

A («) 3 East, 405. 
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Rex v. Berksmll (a), where the pauper had no right what¬ 
ever to reside, being merely an intruder in point of law, and 
consequently could gain no settlement by a residence of 
forty days. It is unnecessary to cite cases to show that 
the party need not reside upon the property in respect of 
which the interest arises; so long as the residence is in 
the same parish. Rex v. Sowton (b), Rex v. St. Nyotts ($£}, 
are authorities^ that effect. The Case which will be re¬ 
lied upon on the other side is Rex v. Painswick (d), in 
which it was decided, that although a mere right of dower 
without an assignment will gain a widow a settlement by a 
residence of forty days, yet it is not that sort of interest 
which will communicate itself to a second husband, and 
confer a settlement upon him and the children of the 
second marriage, because a tenant in dower has no right to 
enter till dower is assigned. But the main reason for the 
decision of the court in that case was, that the mere right 
of dower was not like the case of a next of kin, u who 
cannot acquire a settlement before administration granted.” 
IJow the Court will observe what the stl& of the Jaw 
was when that decision took place. At that time no case 
had decided that a sole next of kin was irremoveable be¬ 
fore administration granted ; but since then Rex v. Hors¬ 
ley has expressly determined the affirmative of that pro¬ 
position. As the whole foundation then of Rex v. Pains - 
mck was the supposition already alluded to,.it follows that 
if a sole next of kin is irremoveable, so is a dowress whose 
dower is unassigned. [Bayley, J.—Suppose the pauper 
in this instance could gain a settlement by a residence of 
forty days, if the parish^officers had* allowed her to reside 
so long, had thqy not a right to remove her, if chargeable 
in the mean time?] Certainly not, upon the principle 
that Bhe was not removeable from her own. Rex v. Horsley, 
it is submitted, makes out that proposition, and shev|S that 
Rex v. P ainswick is not to be considered as an autho- 


1824. 
The King 


v. 

The 

Inhabitants 

of 

NORTIIWEALD 

Bassett. 

ft 


M 


(c) 1 Burr. S.C. 1«2. 

(d) Id. 783. 


(a) Ante, vol. iii. 9. 

1 Burr. S. C. *25. 
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1824. rity governing the present question.- The reason why a . 

tenant in dower has no right to entet- until dower is as- 
IheKiKG . ° . 

r . signed, is founded upon public convenience, which will 

Inhabitants not a ^ ow a w ^ ow to carve for herself; and in all the cases 
of upon this subject, it is said, that without assignment she 

Bassett W’ould^ a trespasser if she entered. Bac. Ab. tit. Dower , 

Still, however, her right to dower may be perfect . 
without assignment, which is a mere formftwhich the law 
has prescribed to consummate her title. In the Duke of 
Hamilton v. Lord Mohun (a), it is said, “ As to the want 
of a formal assignment ef^dower, that is nothing in equity ; 
for still the right in conscience is the same; and if the heir 
brings a bill against the mother for an account of profits, 
it is most just that a Court of Equity should, in the account, 
allow a third of the profits for the right of dower.” The 
statutes 18 Geo. 2. c. 18. s. 5. and 20 Geo. 3. c. 17. s. 12. 
which relate to the right of voting at elections, treat the 
assignment of dower as a mere ceremony. 11 ut it may be 
contended in this case, that in point of fact there has been 
a valid assignment of dower to this pauper. .According 
to the facts stated in the case, the husband mortgages the 
estate for a term of 1,000 years, to secure the repayment 
of 100/. subject to the remote and almost nominal rever¬ 
sionary interest of the heir, who is an idiot, and who conse¬ 
quently cannot execute an assignment. The mortgagee is 
the person in whom the whole present interest is vested, 
and he pays a certain sum of money to the widow as her 
dower, and which sum is accepted by her as such, [Ab¬ 
bott, C. 3. How could his payments of the dower prejudice 
idle rights of the heir 2] In Co. Lit. 34 b. it is laid down, 
first, that dower may be assigned by the^ tenant by con¬ 
sent and agreement; second, that an assignment of dower 
requires neither livery of seisin, nor writing, but may be 
by parol, because it is due by common right; and third, 
that it may be by a rent issuing out of the land as well as 
by parcelling out the land by metes and botmds. [Abbott* 


(a) t 1*. Wms. 122. 
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C. J. Here there is no tenant of the land. A mortgagee in 
fee would be tenant of the land, but here there is no such 
tenant.] Conceding that there was no good assignment of 
dower in this case, still the pauper’s right to dower gives 
her such an interest in this parish, as renders her irremove- 
able, and therefore the order of Sessions must be 



The Ktjtg 
v. 

The 

Inhabitants 

of 

Northweald 

Baviftt. 


Marryat (with whom was Jessopp and Knox ) coiitdl.— 

It is perfectly clear that there was no assignment of dower 
in this case, and therefore, dower unassigned, is not such 
an estate as will either confer a settlement, or prevent the 
pauper from being removed. Undoubtedly a person may 
be irremoveable without having acquired settlement, but 
that is upon the principle that the party is irremoveable 

• • 'ity 

“ from his own.” That is the language of the law in a nu¬ 
merous class of cases. The case of Rex v. Horsley does 
not vary the proposition, because there the party had a right 
to the property as sole next of kin, and had by statute the 
entire equitable interest until administration was taken out, 
and nobody else could have taken out administration with¬ 
out her concurrence. In all the decisions upon the head 
of settlement by estate, the pauper must have the right of 
possession. That was the very principle upon which Rex v. 
Berkswell, cited on the other ♦side, was decided. In the 
present case, the pauper had no legal right of possession 
until there was a valid assignment of her do.wer, and if she 
attempted to enter, she would be a trespasser. The legal 
title to the freehold was in the heir, who alone had the right 
of possession, subject to the widow’s dower, which may 
be assigned either by himself, by the sheriff, or by any of ?■* 
the other modeg prescribed by law. The answer to the ■$.. 
argument on the other side is, that here the pauper had 
nothing of her own t from which it can be said she wasij- 
removcable. Rex v. Painswick is a decisive authorityto 
shew, that without an assignment of dower, the widow had 
no estate in the’land which can be called her own. 


Here the Court stopped him. 
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Abbott, C. J.—As it is agreed on both sides, that there 
was in fact no assignment of dower, I am clearly of opinion 
that the pauper in this case had not any such interest as 
would entitle her to the possession of any part of the estate 
as her own, so as to render her irremoveable. Rex v. Pains- 
wkkmtis to be a decisive authority; and as that case has 
neverTOMih impeached by any subsequent decision, 1 think 
we are bound by it, ahd consequently the order of Sessions 
must be quashed. 


Bayley, J.—There* being an express decision on the 
point, unless wfc could see that that decision was wrong, wc 
ought to abide by it. The King v. Painswick is, I think, 
a decisive authority upon this question. Here the paujfer 
would never have a right of occupation; for so long as the 
thousand years term continued, the right of occupation 
would be in the termor, and whatever right she might have, 
could only be by assignment, which in fact has never taken 
place. In Rex v. Pain snick the widow, after her husband’s 
death, continued residiug on the property, and there was a 
clear possession for forty days. The Court there decided, 
that, inasmuch as it was a legal right of possession in her, 
under the statute of Magna Churla, by which the widow 
would be irremoveable for forty days, she might therefore 
gain a settlement. She afterwards continued to reside upon 
the property, and she married again, and she and her se¬ 
cond husband lived upon it for about two years. Now if 
the right of dower unassigned would confer a settlement on 
the party who was residing upon the estate out of which the 

dower was to. issue, the husband would have been irremovc- 
« * $ « 

able during the whole of that time. The question in that 
case was, whether the children of the second marriage were 
sgttfed in the parish in which the mother and father had so 
rallied; and the Court held that they \vere not. Why ? Be- 
qjwjpe the right to hafe dower assigned, and reading upon 
estate on which the mother was entitled to have dower 
igigued, was not sufficient to communicate a settlement to 
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the husband and the children, the ddWer not having been, 
in point of fact, actually assigned. That case is precisely 
like this in principle, and we ought to be bound by it. T,ie 

The 

Holroyd, J.—I think the decision in Rex v. Paimmck Inhabitants 

r • of 

is decisive of the present case, unless we could sMilpat it Northweat.h 
was determined upon a wrong principle. We Mppd not IjASSE11 ‘ 
be authorized in distilling it, unless there was reason to 
doubt the propriety of it. I see no reason for saying that it 
is wrongly decided, and therefore on the authority of that 
case I am of opinion that we ought to quash this order. 

Littledale, J. was in the Bail Court. 




'Order of Sessions quashed. 


Morgan v. Palmer. " Tuesday, 

. _ May 18, 

ASSUMPSIT for money had and received by the de- Where the 

fendant to the use of the plaintiff. Pica non assumpsit, ma y° r an 

and issue thereon. At the trial, before Garrow, B. at the rough,in 

Norfolk Jjent Assizes, 1823, the plaintiff had a verdict, also* 5 * 

subject to the opinion of the Court, upon the following of the peace, 

took a fee of 

case : 4s. from a pub- 

The plaintiff is a publican, in the borough of Great bean resident 

Yarmouth , where he resided and carried on'business in the borough, for 
year 1822, during which year the defendant was mayor of the renew j , jK bis 
borough. In the month of September , 1822, a. meeting and though it 
was duly held by the defendant, who, in his character of fo^fifty-teven 

mayor, was then one of the justice* of the peace in and years a similar 
. , j “ 1 f e e had been 

for the borough, apd by another justice of the peace in and uniformly re¬ 
fer the borough, for the purpose \>f renewing the annual 
licenses of the publicans in the borough. The plalllnf time being, 
attended at that meeting, in order to’renew his license^lind 
the clerk to the said justices, who is also town clerk and in the borough 

have his license: Held,‘ that such fee was illegal, and might be recovered^back in as¬ 
sumpsit for money had and received, without notice of action. 



284 


CASES IN THE KING’S BENCH, 


1824 . 

Morgan 


v. 

Palmer. 


clerk of the peace for the borough, on granting to the plain" 
tiff his license, demanded a sum of 124. G</. which the 
plaintiff accordingly paid. The clerk then paid over to the 
defendant a sum of 4*, part of the said sum of 12s. Gd., 
which he had leccived on the account and by the authority 
of th^Hkfendaiit as mayoi. He also paid over the sum of 
2s., other part of the said sum of 12s. 6d., to the serjeants 
at mace, and retained 'the sums of^gfc?. Gd. as clerk to the 
justices, and Cs. as clerk of the peace, the residue theieof, 
to his own use. Great Yarmouth is an ancient and im¬ 
memorial borough. Until the reign of Queen Arm, the 
chief officers of the coiporation were two bailiffs. Various 
charters, from the leignof King John to tliut of Queen Ann, 
granted to the bailiffs all ancient and usual perquisites, fin^&, 
emoluments and piofits, which they had before by pretext 
of any incorporation, or by icason or pretend* of any pre¬ 
scription, use^ or custom, held, enjoyed, or used. By an 
act 1 Arm. st. 2 c. 7- it was enacted, that when the style 
of the corpoiation should be changed fiotn that of bailiffs, 
aldehnen, burgesses and commonalty, to that of mayor, 
aldermen, burgesses and commonalty, the mayor and his 
successois should have and enjoy all the same fees, perqui¬ 
sites, privileges and juiisdictions, as the bailiffs had before 
lawfully claimed and demanded. By a charter in the fol¬ 


lowing y ear, the style of the coi poration was changed, and 
it was thereby provided, that the first mayor therein named 
and his successors, should have and enjoy the same pow¬ 
ers, privileges, fees, peiquisites and profits, as the bailiffs in 

t 

any manner had before held and enjoyed, w'ithin the liberties 
and precincts of the said borough. No entries were made 
of the sums paid for licenses in the books of the corpora¬ 
tion, but as far back as living memory went, that is to say, 
from.the year 1765, up to the time of twinging this action, 
the same sum of 4s. had been uniformly received by the 
.jirnaybr for the time being, from every publican applying for a 
lioehse, as his usual and accustomed fyp fof granting it. 
Ho notice of the actjkm was given previously *to its com¬ 
mencement. 
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Ruffe, for the plaintiff. There are three questions in this 1824 . 
case. First, Whether the defendant was entitled, under 
the 24 G. 2. c. 44. s. 1. as a justice of peace, to a mouth’s Mo “ GAW 
notice of action, previous to the suing out of the writ. Se- Palmer. 
cond, Whether the defendant was justified, either by any 
statute-law, or prescription, in demanding and jrife$ving 
from the'plaintiff the sum of 4s. previous to grantl^ him 
a license. And thircWWhether the plaintiff, having paid 
that money, can recover it back, in an action for money had 
and received. For the plaintiff, it is submitted, that the 
Court must answer the first two #6 these questions in the 
negative, and the third iu the affirmative; the second, how¬ 
ever, seems to be the most important, and may with most 
a4tantage be argued first in order. The first statute which 
regulated the sale of beer iu alehouses, b) means of licens¬ 
ing the proprietors, was tiie 5 & G E. G. c. 25. which recites 
that “ intolerable hurts and troubles to the commonwealth 
of this realm doth daily grow and increase, through such 
abuses and disorders as are had and used in common ale¬ 
houses, and other houses called tippling-houses,” and edicts 
that no person shall in future sell ale or beer without a 
license, to be granted by the Scssious, or by two justices 
of the peace; and that every person so licensed, shall be 
bound b> recognizance for the proper conduct of his house, 

“for making of every which rccogtiizance, the party so 
bound shall pay but twelve-pence.” Ther.earc many sub¬ 
sequent acts of parliament upon the same subject, but the 
only one which it is material to notice^ is the 3 G.4. c. 

77 * s.5. which provides that for filling up the license, ancl 
for taking and returning the recognizance to be entered into, 
the sum of five shillings, and no more,'shall be taken by the 
justice’s • clerk, over and above the fees to be paid to the 
several clerks of v the peace for filing the 
Ji, therefore, the dH^pdant was entitled to 
plaintiff * the sum of 4s. upon granting him a license^it is ^ 
clear that he eabnqt derive his title from the statute book, 
and ft remaitft to i?d%een, whether by the prescription in > 


exact frotn the. 
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this borotlgh, and the custom which is said to have obtain¬ 
ed there previously to the 1 Aim. st. 2, c. 7* he is in a better 
situation. By that act the mayor is empowered to have the 
same fees as the bailiffs had before lawfully claimed and 
demanded. Now the fee which had before been lawfully 
claiine^and demanded for granting a license, must have 
been “but twelve-penceand that, therefore, was the only 
fee which the defendant was cntitl&(|||o have, unless he can 
shew an immemorial usage in the borough for takinga fee of 
45., which certainly he cannot. It will, perhaps, be said, 
that this fee was taken,«net in respect of the license, but on 
some other ground. Unless, however, some other justifia¬ 
ble cause for the exaction is plainly shewn to the* Court, 
they will not presume it: none such is suggested in tile 
case, and it is difficult to imagine that any such can really 
have existed. Then shortly, with respect to Hie first point: 
It has been decided in Umpheltn/ v. M i Lean{a) t that in 
an action for money had and received, brought against col¬ 
lectors for excessive charges on a distress for arrears of 
taxw^ the defendants were not entitled to a month’s notice 
under the 43 G. 3. c. 92 . s. 70; which is in effect decid¬ 
ing the present case, because the tw o statutes have the same 
object, are founded upon the same principle, and are couch¬ 
ed nearly in the same terms. Besides which, it is quite 
evident from the tenor of the 24 G. 2. c. 44. s. 1. that it 
was not designed to apply to an action in this form, brought 
to recover money paid under circumstances like the present. 
Thirdly, the plaintiff may recover this money in the present 
form of action. The argument contrd will be, that he has 
paid the money in his own wrong, and therefore th# the ac¬ 
tion cannot be maintained. That rule must be admitted to 
prevail in some instances, but it does not apply here; be¬ 
cause the plaintiff paid the money under a species of duress, 
and therefore it was not a payment In his own wrong, 
jlf he *had not paid the money lie could not have obtained 
the license, without which, either he could hdi have carried ; 


(«r) 1 B. & A. 42. 
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on his trade, and must liavo been reduced to ruin, or he 1824. 
must have continued to carry it on against the law, and un- 
der the peril of|ieavy penalties for so doing. It was there-, Mo “ GAS 
fore * f a payment by compulsion,” within the rule laid dp pn Palmer. 
by the court in Astley v. Reynolds (a); and may be r£cco¬ 
vered in an actiou of assumpsit. [ Abbott , C. J. There the 
money was paid under a protest.] So it virtually was her%£ 
but that is immateriaWbr in Dew v. Parsons ( b), it was 
held, that an attorney might maintain money had and re¬ 
ceived against a sheriff for the excess paid above the legal 
fee for issuing a warrant, and there the money had been 
paid without any objection or protest whatever. In addi¬ 
tion, on* great and general argument is important to the 
decision of this case, namely, that it is against public policy, 
and a violation of public justice, that a person in the situ¬ 
ation of the defendant should receive any fee for perform¬ 
ing his duty; it was corruption and extortion in him to take 
it, and it was an infringement of the lights of the plaintiff, 
that he should be compelled either to pay it, or to lose 
the license to which he was entitled, and which wasifls- 
sential to the carrying on his business, and to his support 
in life. On all these grounds, therefore, it is clear that the 
plaintiff is entitled to the judgment of the Court. 


Dover , contra. If the defendant received the money in 


his character of a justice of peace, it is quite clear that he 
was entitled to notice of action; and if it is doubtful in 
what character he received it, still his right to notice is un¬ 
impaired, because, as the words of the statute are general, 


it will be presumed that he acted as «i justice, Biggs v. 
Evelyn(c). The case of Cfrnphelby v. l*Lean (d), is very 


distinguishable from the present; it was decided upon a 
different statute, and has no bearing upon that now under 


consideration. But Greenwau v. Hurd (e) is directly in 

* 7 • 

(a) 2 Str. 915. (M 2 B. & A. 562. 

(c) 2 II. Bl. 11V* (d) 1 B. &A. 42. 

_y) 4 T. R. 553. See Brest idge v. Woodman , ante, vol. ii. 43.— 
Bird v. Constable, (n) Id. & ’ * 
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jpoint; jfbr there the objection was founded upon the 23 
G. 3. c.70. s. 30. which is wordejl precisely the same as the 
?S4 G. 2. c. 44. s. 1. and it was jhere helc^ that an excise 
officer, who had received duties not legally payable, was en- 
$fetlda to notice of action. [Bayley, J. But there he re¬ 
ceived the money bona fide, believing that it was legally 
and he proved the honesty of his intention by paying 
the money over to his- superior. T^at was the ground of 
the decision there.] The general principle laid down in 
that case was, that wherever the officer acts colore officii 
he is entitled to notice^ and certaiuly the present defendant 
must be considered as acting colore officii. [ Uolroyd , J. 
1 think not. The claim set up by the defendant liras not 
made in execution of his office as a justice ; in Greenway 
v. Hurd it was; that makes a vital distinction between the 
two cases.] That distinction undoubtedly was taken in Ir¬ 
ving v. Wilson (a), which at the first glance appears to be an 
authority against the present defendant; but there it was 
plain that the goods seized were not liable to seizure, and 
thl^lhe officer knew that fact, because he received the mo¬ 
ney to release them; therefore the payment was made 
under duress, and was received not colore officii, and it was 
on these grounds that the Court held that notice of action 
was unnecessary. The decisive argument on behalf of the 
defendant, however, is, that this fee of 45. is a just and legal 
fee, which he was fully entitled to take; first, by prescrip¬ 
tion ; secondly, by the act of parliament and charter of 1 
Ann.', and thirdly, because there was a good and reasonable 
. consideration for it. With reference to the question of 
prescription, the Court must, on this occasion,^Ect in the 
double capacity of jurors and judges, for there was no evi¬ 
dence upon the subject produced at the trial. The case, 
however, finds that this fee has been regularly and constantly 
paid in the borough, throughout a period of nearly sixty 
years, and therefore in the absence of proof to the contrary, 
tbq Court will presume that a custom whio|k has prevailed 
so long, is an immemorial custom. Rex v. Jolliffe (b). 

, (a) 4 T. R. 485. (5) Antafvol. iii. 240. 
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[Bayley, J. The fee was taken for granting a license; now * 834 . * 
the power of granting licensed, we know, is not immemorial: '*”*****> 

how then can % we presume that a custom to take fees for Mo £ GA1 * 
granting them is immemorial ?] The present argument Palmer. 
must go the length of saying, that the power of grafting 
licenses, or some thing equivalent to it, is immemorial. 

The preamble of the 5 & () E. 6. c. 25. shews, that the 
necessity for regulating the management of alehouses was 
ut that time no new thing, and earlier enactments upon the 
same subject are to be found in the 12 E. 4. c. 8. the 13 
It. 2. c. 38. the 9 E. 3. c. 25. and viiMagna Cltatia (9 H.3. 
c. 25). [ Abbott , C. J. Admitting all these, still the power 
of liceffting is not carried up to the necessary period; it 
is not shewn to be Immemorial; indeed it plainly appears 
not to be so. How can we hold that a custom to take fees 
for granting licenses is immemoiial, when the power of 
granting them, and indeed the very subject of grant appears 
to have arisen within the time of legal memory ? This 
point really seems to me too plain for argument.] Then, 
secondly, the 5 & 6 E. G. c. 25. and all subsequeufUfta- 
tutes upon the subject, authorise the taking * of fees on 
granting beer licenses. [Bayley, J. Some fees by some in¬ 
dividuals ; but is there any one statute which authorises the 
taking of this fee by a person in the situation of this de¬ 
fendant ?] The 1 Ann. certainly seems to authorise it. But, 
at any rate, it is, thirdly, justifiable to take this fee, because 
the granting the license was a good and reasonable con¬ 
sideration for it. This is like the case of pickage and 
stallage in a market. It is not an uncommon thing in many 
parts of Wngland , to pay a fee for selling goods in particu¬ 
lar places; and if it is a reasonable fee, the Court will up¬ 
hold it. What is a reasonable or unreasonable fee is for$»e 
judgment of the Court. 2 Inst. 210. [Bayley, 3. Ought & 

Justice of the Peace to receive money for the performance 
of his duty ? The proposition is too monstrous to be ad¬ 
vanced for a nfbment. Then ought the defendant to t§ke 
a fee for performing his duty as the mayor of a fiorough ?] 

VOL. iv. v v 
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The argument is that the defendant was acting as a Jus* 
rice in granting the license, but that he received the fee as 
the mayor of the borough, as he might legally do. [Boy- 
ley , J. What he dbes as a mayor he does as a justice.] As 
to the third point, it is clear that the plaintiff caunot recover 
in this form of action. He paid the money voluntarily with 
a full knowledge of the law; though even if he were igno¬ 
rant of the law, that Would not entitle him to maintain as¬ 
sumpsit. He knew that the same fee was paid by others 
under similar circumstances; he had himself paid it before, 
and he paid it on this* occasion without remonstrance or 
objection. [ Holroyd , J. Was not the mere act of demand¬ 
ing a fee illegal in a public officer ? If so, the plaidtef may 
maintain his action.] He paid the money voluntarily, with 
full knowledge, or full means of knowledge, of all the facts 
of the case, then he cannot recover it back again on account 
of his ignorance of the law. Bilbie v. Lumley (a), Brisbane 
v. Dacres (ft), Bize v. Dickason (c), Ktiibbsv. Hall(d), and 
Stevens v. Lynch (e). [Buyley , J. Is not Snowdon v. Davis 
cot case which comes nearer to the present than those, 
and does it lot militate against the doctrine now contended 
for ? Surely, where the money is paid under the influence 
of duress, or oppression, or fraud, it is recoverable. Ab¬ 
bott, C. J. u Ignorance of the law ” means of the general 
law of the land; but a man is not bound to know the local 
or bye laws of a particular town or borough.] At all events 
the plaintiff has sustained no hardship, because, as he had 
paid the fee before, and knew that others had paid it also, 
no duress, or oppression, or fraud, was practised upon him; 
he acted voluntarily,'with full knowledge both <P^the law 
and the facts; and he cannot now come into Court and 
refjpdiate his own act by bringing an action. * 


Bnlfe, in reply, was stopped by the Court. 


(a) 2 East, 469. 

(b) 5 Taunt. 143. 

(c) 1 T. R. 285. 


( d) 1 Xsp. 84.* 

(e) 12 East, 38. 
(/) I Taunt. 359. 
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Abbott, C. J.—1 am of opinion that the plaintiff is en- 1884. 
titled to recover. The first, and, as it seems to me, the 
main question in this case is, whether the defendant had ^®* OAjr 
any legal authority to demand the payment of this fee. It Pauccji. 
is said that it was legally due to him in his character and 
office of mayor; but it was received for the granting of a 
license, which it is admitted he did in his character and 
office of justice. The case finds /hat a similar fee has 
been received on similar occasions for a long term of years; 
but we cannot therefore presume that there is an immemo> 
rial custom for receiving it, espccia|jy when we find that the 
license, in respect of which it is claimed, is not itself im- 
me modal. By the common law, we know that no license 
was necessary; if there were‘an immemorial custom in this 
borough that no person should sell beer without a license, 
the common law would be restrained, and a license would 
become necessary there; and then a co-existing custom 
that the licensed person should pay a fee of 4s. would be¬ 
come a good and binding custom, so far as its antiquity 
went; but whether such a custom would be good in lgw, it 
is not at present requisite to decide. But neither of these 
are proved; there is no proof of any fee being taken 
earlier than the reign of Edward 6. and therefore we cer¬ 
tainly cannot presume that it ever was taken before that 
time; because where a law or custom is to have the effect 

of narrowing the public right, it is an established rule to 

• • 

require strict and clear evideuce of its existence and extent. 

Then with respect to the notice : if it is admitted that the 
defendant exacted the fee iu his character of mayor, the 
84 G. * . 44. does not apply; if it. is doubtful in which 
character he was acting, tfien, according to the case of Biggs 
v. Evelyn (a), he was entitled to notice: but if it is phiin 
that be was acting in his character of justice, then I am of 
opinion that he was not entitled to notice in this particular »■ 
case. The object of the act of parliament was to protect 
magistrates from the consequences of mistakes or errors of 

(«)2H. Bl. iu. 
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judgment, but not of illegal acts done for their own emolu¬ 
ment. Now, I think, the defendant’s conduct comes under 
the latter description; he was not acting in execution of,his 
office, nor under any error or mistake, and therefore I think 
he was not entitled to notice. Then as to the form of ac¬ 
tion : it is said this was a voluntary payment m$de with 
full knowledge of the law and the facts; and if it were so, 
I admit that the money*could not be recovered in this action. 
But iu order to render a payment voluntary, in the proper 
sense of the word, the parties concerned must stand upon 
equal terms; there murt.be no duress operating upon the 
one ; there must be no oppression or fraud practised by 
the other. But what is the case here ? The partied stand 
upon the most unequal terms "imaginable; there is a duress 
operating upon the publican, for unless he pays the money 
he cannot obtain his license; there is oppression practised 
by the justice, because he exacts a fee to w’hich the law 
does not entitle him, and exacts it upon an implied threat 
of withholding the license. This cannot be called a volun¬ 
tary payment, and in that respect this differs from all the 
cases that have been cited on the part of the defendant, 
with reference to this point. Upon all the questions raised 
by this case, I therefore am of opinion that this action is 
maintainable, and that the plaintiff is entitled to judgment. 


Bayi.ey, J.—Thc defendant took the fee either as mayor 
or as justice. As justice, it is admitted that the law did 
not allow him to take it; then is there any law or custom 
which authorises him to take it as mayor? No such autho¬ 
rity has been produced to us to-day; and, reasoning upon 
general principles, we must say that none such can possibly 
exi||. As the chief magistrate of a borough, he has cer¬ 
tain public duties to perform, one of which is to grant li¬ 
censes to such publicans resident within it as arc qualified 
to receive them, and it would be subversive of all decency, 
*as well as of all policy and law, if for the 'performance of 
that duty he could be allowed to accept a compensation 
* * 
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in money. But is he liable, in an action for money lmd and 
received, to refund this money? If it was paid voluntarily, 
in the strict and proper meaning of the term, certainly not; 
except, indeed, where the payment is of a nature to infringe 
public policy. I think this was of such a nature; for if the 
defendant can retain such fees as he may chuse to exact, an 
undue and injurious bias will soon operate upon his mind, 
and the criterion upon which he will act in granting a 
license will be, not who is the most deserving of it, but who 
is able and willing to pay the largest price for it. But nei¬ 
ther was this a voluntary paymeflt* the plaintiff stood in a 
situation of great disadvantage; the defendant had an undue 
power and influence over him : they were not on equal 
terms, for the plaintiff was compelled to pay the money. 
Upon that ground, therefore, the action is maintainable. 
Lastly, was the defendant entitled to notice of action ? As 
mayor he certainly was not, and as justice I also think he 
W'as not, because lie did not receive the money colore officii, 
but acted so as to bring himself within the principle laid 
down in Irving v. Wilson (a). It seems to me, therefore, 
upon every point, that our judgment ought to be given for 
the plaintiff. 
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Holroyd, J.—By the common law licenses were not 
necessary, and no immemorial usage has been shewn for 
making them necessary, in this borough; we* cannot, there¬ 
fore, presume its existence. The statute of Edward cer- 
laiuly does not authorise a fee of 4s., and no custom has 
been proved to warrant the taking that or any other fee. 
The license in this case Mias granted % the defendant, not 
bn* with another justice; which makes it evident that 
he was not then acting as mayor, but that they were both, 
acting as justices. If the act of receiving the fee had been 
done in the execution of his office, the.defendant would hava 
been entitled to notice of the action, even though he acted 
erroneously in receiving it; for that position Greenway v 

(«) 4 T. R, 485. 
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Ilurd ( a ) is an authority; but it was done with a very dif¬ 
ferent view'; it was done for his own benefit and profit, and 
therefore this case comes within the principle of Irving 
v. Wilson. As respected the plaintiff, the payment cannot 
be considered as voluntary, and therefore, in that point of 
view, it is equally recoverable. I concur in thinkin£Hhat our 

judgment must be given for the plaintiff. 

* 

Littledale, J.—lam decidedly of opinion that the 
defendant has no legal authority to retain this money. He 
had no right to receive ltj either in the character of mayor 
or justice. No prescription has been made out, either for 
the necessity of the license, or for the exaction of the fee. 
In Rex v. Jollijfe the antiquity of the custom might fairly 
be presumed, because there the subject matter of it, acourt- 
lect, was in itself immemorial; but here the custom cannot 
be presumed, it must be proved. The statute of Edward (i. 
not only does not authorise this fee to be taken, but it 
does authorise a different fee, namely, “ but twelve-pence.” 
The 24 Geo. 2., requiring notice of action to justices, does 
not embrace this case. The action for money had and re¬ 
ceived is generally exempt from that and other similar sta¬ 
tutes; but even if it were not, it certainly would be in this 
instance, because here the receipt of the money was an act 
done by the defendant extrd his office, and for his own pri¬ 
vate emolument; besides that it was exacted by a very im¬ 
proper species of duress and compulsion. It is said that 
the plaiptiff had paid the same fee on former occasions; 
but that does not vary the case; it was a payment by com¬ 
pulsion in this instance, and had. probably been the same 
in all. I perfectly agree in thinking that the action is main¬ 
tainable, and that the - postea ought to be delivered to the 
plaintiff. 

i 

Postea to the plaintiff. 


(«) 4 T. R. 553. 
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The King v. The Inhabitants of Lydd. 

By an order of two Justices, George Goldsmith , Elizabeth 
his wifey^and their two children, were removed from the 
parish of Lydd to the parish of Thurnham , both in the county 
of Kent. Upon appeal, the Sessiohs quashed the order, 
subject to the opinion of this court upon the following 
case:— 

In the year 1810 the pauper gained a settlement by hiring 
and service in the parish of Thurnham , and on the 26th or 
27th of August, 1819, he was hired to Mr. Fisher , in the 
parish of Midley, for three years at <£20 per annum, as looker 
and to spud thistles. The duty of a looker is to superintend 
the flocks and fences upon the lands of his employer, and he 
frequently has several masters, and works for any person 
who may employ him, according as his time allows. The 
pauper served Mr. Fisher for three years. He did not work 
for any person but Mr. Fisher for the first year and three 
quarters of his service, but at the expiration of that time he 
hired himself as looker to a Mr. Russell. During his ser¬ 
vice with Mr. Fisher he did other work for him not belong¬ 
ing to his duty as looker, such as turning mould, lambing, 
and shearing, for which he was always paid upon new and 
separate bargains on each occasion, and oa qther occasions 
he did day work as a laborer for Mr. Fisher , for which he 
was also paid by the day. At the time of the pauper’s con¬ 
tract with Mr. Fisher nothing was said about his being at 
liberty to hire himself to, or to work for other masters during 
the three years, but Mr. Fisher said he did not think he 
should have full employment for tjie pauper; he would 
employ him as far as he could. While he was working for 
other people his wife hoisted a signal, by putting a flag out 
of the window, upon which he considered himself bound to 
quit his work and attend his duty as looker to Mr. Fisher , 
for which he was originally hired, and he invariably returned 


Wednesday, 
May 19. 

Where a'pau¬ 
per was hired 
for three years 
at £90 a year 
in capacity of 
looker, his 
master telling 
him at the 
time the con¬ 
tract was en¬ 
tered into, that 
he did not 
think he 
should have 
full employ¬ 
ment for him; 
and he served 
him for three 
years, during 
which time he 
did other work 
for his master, 
who paid him 
for it extra by 
the job, and 
he also worked 
for another 
master as 
looker when 
his leisure 
suited: Held 
that the rela¬ 
tion of master 
and servant 
did not subsist 
between the 
parties so as 
to confer a 
settlement on 
the pauper. 
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to Mr. Fisher when so summoned, and never worked on any 
lands from whence the flag could not be seen. During the 
whole of the three years he was not however to do any work 
for Mr. Fisher other than that for which he w as originally 
hired as a looker, without receiving extra wages. His agree¬ 
ment with Mr. Russell was by the acre, and he Uirgaitied 
with him for t a year at Tl4. During the whole of the three 
years he lived on Mr. Fisher's land at Midley. The ques¬ 
tion for the opinion of the Court is, whether the pauper 
gained a settlement, by hiring and service with Mr. Fisher, 
in the parish of Midley .* • 


Bolland and Claridge, in support of the order of Sessions. 
The pauper gained a settlement in Midley by a hiring and 
service in that parish. The Court will coniine its attention 
to the first year of the three for which the contract was 
made. Ilex v. St. Giles , Reading (a). This was not an 
exceptive hiring, for no exception was mentioned or stipu¬ 
lated for at the time of the hiring. In Rex v. Chester (Z>), 
the contract was that the pauper should do the offices of a 
servant for a year for her board and lodging, and should be 
at liberty to earn what she could by her labor; and a year's 
service under it was held to confer a settlement. In Rex v. 
Ozelworth (c) the pauper agreed to serve three years, at 
weekly wages, to work twelve hours per day, and if more, to 
have a peuny per hour over; sixpence per week was to be 
retained as a deposit, to be repaid to the pauper if he per¬ 
formed the agreement, or if his master should discharge 
him before the end of the three years, which it was under¬ 
stood he might do at dny time, '{'he pauper worked under 
this agreement first for six, and afterwards for nine months, 
lodging all that time iq his master’s parish, and it was held 
that he thereby gained a settlement in that parish. As far 
therefore as relates to .the circumstance, either of the pau¬ 
per having occasionally worked for other persons, or of his 

j* « 

(«) Cald. 51. (b) <i T. K. 37. (6) flurr. S. C.302. 2 Bou. 361. 
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receiving additional wages from his master upon the contin¬ 
gency of his performing extra work, those cases are authori¬ 
ties for holding that the pauper in this case has acquired 
a settlement. Again, if this is considered as the case of a 
customary hiring, there has been both a hiring and a service 
for a year, sufficient to confer a settlement. Rex v. New- 
stead (a), Rex v. Navestock ( b ), and Rex v. Harwich ( c ). 
Rex v. Buckland Denham (d), may,* perhaps, be cited on 
the other side to shew, that where a pauper was hired to 
work only so many hours per day as it was customary to 
work in a particular trade, and be. at liberty to do what he 
liked at other hours, no settlement can be gained; but 
upon looking into that case it will be found, that the ground 
of the decision there was, that* the limitation of the working 
hours was an express exception in the original contract; in 
which respect it is quite distinct from the present. Upon 
these grounds, therefore, it appears, that the pauper gained 
a settlement in the parish of Midley. 


1824. 


The King 

v. 

The 

Inhabitants^ 
of Ltdd. 


Berens and D. Pollock , contra. In order to the acqui¬ 
sition of a settlement by hiring and service, it is necessary 
that the master should have the absolute and entire control 
over the servant during the whole year; but it is quite clear 
from the statement of this case that Mr. Fisher had no 
such control over the pauper. Rex v. Horwick may be ad¬ 
mitted as an authority to shew, that a custom for a servant 
to have Sunday , or even some other part of the week to 
himself, will not defeat a settlement, provided there is no 
express exception to that effect in the contract; but still it 
does not by any means govern the present case, because it 
was expressly stated by Mr. Fisher when the pauper was 
hired, that he should not have full employment for him. It 
is laid down by Best, J. in Rex v. Edg/nond(e), that, in order 
to constitute a sufficient yearly hiring, the master must 

(a) Burr. S. (?• 669. (</) Burr. S. C. 694. 

(b) Burr. S.C. 719. . (c) 3 B. and A. 507. 

(r) 10 Eat>t, 489. "" » 
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1834 . stipulate for Ike entire service during the whole year, for 
^ the learned judge is there reported to have said, ** the master 
TheKiao ^oes not, in this case, stipulate for an entire service during 
The die whole year, but only for certain hours during each day f 
^at, according to Rex v. Kingswinford (a), invalidates 
the settlementand if that is correct law, it is $lear that 
the settlement here is invalidated, for there is nothing like a 
stipulation here for the^entire service of the pauper, but, on 
the contrary, an express declaration that his entire service 
will not be wanted. But the very last case decided upon 
this head of settlement, Jfoex v. Polesworth (ft), is directly in 
point with the present, and is a clear authority for saying 
that there was no hiring for a year and no service for a 
year, so as to confer a settlement upon this pauper within 
the meaning of the statutes. 


Abbott, C. J.—l am clearly of opinion that the contract 
made between these parties is not such as constitutes the 
necessary relation of master and servant, within the plain 
and established meaning of the statutes regulating this par¬ 
ticular head of settlement. It is quite evident from the 
facts of the case, that Mr. Fisher never stipulated for, and 
in point of fact never had the control over the pauper, or 
the right to his entire service, for one whole year. It is 
therefore impossible to hold that the pauper acquired a 
settlement by his service under his contract with Mr. Fisher , 
and consequently the rule for quashing the order of Sessions 
must be made absolute. 

Bayley, J.—The present appears to me to be in some 
particulars a new case, but in one respect it is quite of 
an ordinary nature, and^ is open to a well-known and deci¬ 
sive objection, namely, that the contract upon which it rests 
does not constitute a hiring for a year. It is in effect an 
exceptive hiring, for the pauper is told originally that there 
will not be full employment for him, and he acts upon that 
(«) 4 t! E. 21 0 . W (b) Ante, p. 25U. 
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declaration by obtaining work from time to time of other 
persons. Indeed the very nature of the service, as stated 
in the case, shews that the master could not have intended 
to contract for the exclusive service of the pauper, because 
it is impossible that such an employment could fairly occupy 
the whole time or call forth the entire labor of any ordinary 
servant. I entirely concur in the opinion that no settle¬ 
ment was acquired by the pauper in the parish of Midley. 


1844. 

The Ktad 
v. 

The 

ISHABITAKTS * 

of Ltdd. 


Littledale, J. (a)— Re, rv. Horwick is the only case 
cited which bears any resemblance to, or forms any autho¬ 
rity for, the present, and even that is distinguishable from 
it in one important particular; for there, the pauper was 
provided with full and fair employment by one and the same 
master; whereas here, the work done cannot possibly be 
rated as the entire service of any husbandman, and the 
pauper actually resorts to other employers to fill up the 
measure of his labor and to augment the sum of his wages. 
Upon the grounds already detailed by the Court, I am also 
of opiuion that the order of Sessions must be quashed. 


Rule absolute for quashing the order of Sessions. 


(a) Holroyd, 3. was sitting in the Bail Court. 


The King v. The Inhabitants of Hallow. Wednesday, 

* May 19. 

BY an order of two justices, Thomas Hewitt, Elizabeth his Where a ser- 

wife, and their two children, were reihoved from the parish y^rly hiring 

of P owick to the parish of Hallow , both in the county of served for 

fVon ester. On appeal, the Sessions confirmed the order, sub- an^wodays* 

ject to the opinion of this Court upon the following case: and was * h ® n 

and imprisoned in the House of Correction for one month under SO G. 2. c. 19. 
for misbehaviour,.at the instance of the master: Held, that the commitment and 
imprisonment were no dissdfation of the contract, or such an interruption of the 
service as to prevent a settleBpt, although the servant received no wages for the time 
he was in custody. ™ 
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1824. 

v-v-*' 

The King 
v. 

The 

Inhabitants 
of Hallow. 
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The pauper, Thomas Hewitt, gained a settlement in the 
parish of Hallow, about fourteen years since, by a hiring 
and service for a year in that parish. At the expiration of 
that service, he entered into the service of one John Price, 
in the parish of Tibberton, also in the county of Worcester, 
having been previously hired by him at Pershore Mop, a 
few days before old Michaelmas, (when his service at Hal¬ 
low expired) to serve him as waggoner’s boy from the said 
old Michaelmas to the old Michaelmas following, at the 
wages of £5. The pauper went into the service of Price, 
according to that hiring, and remained with him, serving 
him in the parish of Tibberton, till about a month before 
the old Michaelmas day, at which his service was to end, 
when disputes having arisen between his master and him, 
in consequence of his master having charged him with mis¬ 
conduct, he was summoned by his master before Mr. 
Gresley, a magistrate of the comity, on the 15th September , 
180.9, to answer that charge. Upon hearing the complaint, 
it was agreed, between the magistrate and Price, that the 
pauper should either beg his master’s pardon, and be re¬ 
ceived back into his service, or, if he refused to beg his 
pardon, that he should remain the rest of his year in prison. 
The pauper refused to beg Price's pardon, and was there¬ 
upon committed to the House of Correction, by virtue of a 
warrant of commitment w hich stated, that “ Whereas, com¬ 
plaint hath been jnade before me, P. G. Esq. one, &c., upon 
the oath of John Price, of Tibberton, that Thomas Heuitt, 
servant of the said ,/. P. in husbandry, hath committed 
divers misdemeanors against him his master, and particularly 
by leaving the service of his said master on Wednesday last, 
and absenting himself therefrom the whole of such day, 
whereby the said J. P. Jost the service of one of his teams 
such day, having no other person to drive the same: And 
whereas upon due examination, &c. the said T. H. is and 
stands convicted before me of the said offence, I do here¬ 
by,” &c., concluding in the ordii^w form, with a commit¬ 
ment “ for the space of one ^alJfprar month from the date 
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hereof.” The warrant bore date the loth September , 1809. 1824. 

The year fqr which the pauper had been hired by Price ^ 0 **** J 

expired two days before the expiration of the calendar 

mouth for which he was committed. The pauper remained . The 

. Inhabitants 

in prison during the whole of' the said calendar month, and of Hallow. 
at the expiration of it was discharged. During the time of 
his imprisonment the pauper’s clothes remained jat the house 
of Price , in Tibberton , and when the pauper left the prison, 
he went to Price's bouse and took away his clothes, and 
received from Price all his wages except seven shillings, 
which Pi ice deducted for the time? the pauper had been 
in prison, and he then quitted the house. The question 
for the opinion of the Court is, whether there was a suf¬ 
ficient service for a year by the pauper under the Vast men¬ 
tioned hiring to give him a settlement at Tibberton, sub¬ 
sequent to the settlement at Hallow. 

Russell and Ryan, in support of the order of Sessions. 

The question in this case is, whether, during the period 
which the pauper passed in prison, he can be considered as 
continuing in the service of his master, which, it is con¬ 
tended, he cannot. The actual service was unquestion¬ 
ably incomplete, and the circumstances are not such as 
will warrant the Court in holding that the deficiency was 
made up by an implied service. Now, in order to confer 
a settlement upon this pauper, he must have rendered either 
an actual or implied service for an entire year. Rex v. Bar¬ 
ton-upon-1 ncill («) will probably be cited on the other side 
to shew that there was no dissolution of the contract be¬ 
tween the parties, and therefore that the service continued 
during the imprisonment of the servant. That case, how¬ 
ever, is distinguishable from the present. There the ser¬ 
vant returned to his master after the expiration of his im¬ 
prisonment, was received by him, and continued to serve 
under the original contract; here, the servant does not re¬ 
turn to the service after lus imprisonment, nor ever serves 

(at) 2 Nmmnd §.-329. 
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3824. again under the contract. — [Bai/ley, J. The pauper’s 
^®> n S sent to prison was, in substance, the act of his 
v. roaster, and, therefore that did not dissolve the previously 
Inhabitants ex * 8t * n g relation of master and servant.]—Unless there was 
of Hallow, some subsequent act of the* master to shew that he in¬ 
tended only to dispense with the last month’s service, the 
sending the servant to prison did operate as a dissolution of 
the contract. Now there was no such act, for the pauper 
never returned to the service, and the relation of master and 
servant was never revived between him and Mr. Price; 
there is therefore no evidence of a dispensation here. In 
Rex v. North Cray ( b\ where the servant was committed 
before the end of his year for not giving security respect¬ 
ing a bastard child, and the "master was overseer, and had 
been active in his commitment, and afterwards deducted 
out of his wages on account of his absence, the Court held 
it to be a dissolution.— \Bayley, J. Is this case distin¬ 
guishable from Rex v. Barton-upon-Irwill ? There Le 
Blanc , J. said “ It is said indeed that there was ail in¬ 
terruption of the service, but during the whole time he (the 
pauper) was subject to his master. It was under the autho¬ 
rity of the contract that his master acted, when he punished 
him for misconduct; therefore it was not a dissolution. 
The master might, perhaps, have elected to dissolve it, but 
he has not done so. Neither do I think this was an inter¬ 
ruption of the, service to prevent a settlement.”] The 
ground upon which the Court there decided that there was 
neither a dissolution of the contract, nor an interruption 
of the service, was, that the pauper returned to the service 
after his imprisonment, and in that important particular 
the present case differs from that. But it is perhaps not 
necessary to contend that there was a dissolution of the 
contract here; it is enough to shew that there was no dis¬ 
pensation of the last month’s service, and then there is clearly 
an interruption of the service, so as to defeat the settlement. 
By the 8 and 9 W. 3. c. 30. the person 'claiming a settle- 

« Si 

(/>)Claid. Sb . 
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rraent by hiring and service must “ continue and abide in 
the same service during the space of one whole year/’ 
which this pauper certainly has not done. Hie 20 G. 2. 
c. 19. s. 2. which empowers magistrates to punish servants 
for misconduct, either by commitment to the House of 
Correction, or by abating some part of their wages, or by 
discharging them from their service, will be relied on by 
the other side, but it does not help this case. The lan¬ 
guage of the warrant shews that the pauper was committed 
for a default in his service; how then can it possibly be 
argued that a residence in prison as a punishment for not 
performing his service, was either an actual or an implied 
service by the pauper ? Pawlett v. Burnham (a) is an 
authority for saying that an interruption or discontinuance 
of the service is sufficient to defeat a settlement, and as 
there was no dispensation by the master of the last month’s 
service, anc| no actual or implied 'service by the pauper 
during that time, the service is incomplete, and no settlement 
has been gained under it. 


1824. 
The Kiko 

0. 

The 

Inhabitants 
of Hallow. 


Nolan , (with whom was Shult ,) contrd, relied upon the 
20 Geo. 2. c. 19* s. 2., contending that by resorting to that 
statute for the purpose of punishing the servant, the master 
had consented to dispense with the actual performance of 
the residue of the service, but that by operation of law the 
contract remained u^dissolved, and the residence in prison 
was an implied performance, sufficient to confer a settle¬ 
ment. He was proceeding to distinguish this case from 
those cited, when he was stopt by the Court. 

Abbott, C. J.— I am of opinion that there was a com¬ 
plete service by the pauper in this case for one whole year, 
sufficient to confer upon him a settlement in the parish of 
Tibberton, and consequently that the order of Sessions, con¬ 
firming the order of removal to the parish of Hallow f must 

(a) 2 Bolt. S00. See Rex v^esterleigh, Burr. S. C. 75?. and Rex 
v. Winchcombe, Doug. 391. w 
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1824. be quashed. The object of the 20 Geo. 2. c. 19 - was to 
finable masters to punish their servants for misconduct, in 
their character of servants. It does, indeed, emjpower ma- 
Inh/^itants S istrates > * n ^eir discretion, to discharge the servant from 
of Hallow, his service, and thereby to dissolve the contract; but where 
the magistrate and the master, as in this case, jointly elect 
to punish the servant by imprisonment, the plain object of 
the statute would be defeated, if we were to hold that the 
contract was dissolved, or the service discontinued, by the 
imprisonment. It appears to me that, by construction of 
law, the pauper was “•abiding and continuing” in his mas¬ 
ter’s service during the period of his imprisonment, and 
therefore that he has performed his full year’s service un¬ 
der the contract, and has thereby acquired a settlement. 

Bayley, J.—1 think the principles laid down by l.e 
Blanc , J., in Rex v. Barton-upan-Irzcill(a), and to which 
I have already alluded, fully govern the present case; and 
it is very important in this branch of the law to adhere as 
closely as we can to former decisions, and to avoid nice and 
subtle distinctions. The pauper was committed at the sug¬ 
gestion of his master. Previous to his commitment it is 
not disputed that the relation of master and servant sub¬ 
sisted between them. Therefore the labor performed by 
the pauper in the House of Correction was, by construc¬ 
tion of law', and, in my opinion accordjpg to common sense 
also, service done by him in the character of a servant for 
liis master. It seems to me to be perfectly unimportant at 
what period of the service the imprisonment took place, 

whether in the last month, or in the middle of the term; nor 
• * * * 

do I think that the fact of the pauper’s not returning to the 
service varies the case. As the imprisonment ended about 
the time of the expiration of the year contracted for, neither 
party was bound to renew the contract; and if it had ended 
before the expiration of the year, each party would have 
been bound by law to perform the residue of it: the ser¬ 
fs) » M. and S. 329. 
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vant must have returned to his service, and the master must 1824. 
have received him. 

The Kino 

t . «• 
Holroyd, J.—I am satisfied that by operation of law the The 
. . , . - Inhabitants 

relation of master and servant continued to subsist between of Hallow. 

these parties, as well during the imprisonment of the pau¬ 
per as before. The neglect of actual service, during the 
last month was occasioned by the afct of the master, and 
did not arise out of any criminal offence of the pauper, for 
which he might have been discharged from his service. 

By the election of the master himsetf he is not discharged; 
the contract therefore was not dissolved, and the service 
continued; and whether it was performed about the mas¬ 
ter’s affairs, or in the shape of labor imposed as a punish¬ 
ment, is immaterial. 

LittleiJjALe, J.—The master in this case made his 
election to punish the servant, and not to turn him away; 
therefore the imprisonment suggested by him, and assented 
to by the magistrate, could not operate as a dissolution of 
the contract. The absence of the servant was not wilful, 
nor superinduced by any voluntary act of his, but was ren¬ 
dered unavoidable by the compulsory act of his master. 

The labor performed in the House of Correction, therefore, 
was virtual service under the contract, and the yearly ser¬ 
vice having been thqf completed, the paupei; is entitled to 
his settlement. a - 

Order of Sessions quashed. 


vol. iv. 



306 


CASES IN THE KING S BENCH, 


1824. 


Wednesday , The Kinc v. The Inhabitants of Market 

May 19 - Bosworth. 


A mistress 
hired a servant 
from Shrove 
Tuesday until 
old Michuel- 
mas day fol¬ 
lowing, and 
three weeks 
before the lat¬ 
ter day asked 
her to “ stay 
again;” to 
which the ser¬ 
vant replied, 
she had no ob¬ 
jection, if they 
could agree 
about wages. 
They agreed 
for 3/. 10s., 
and one shil¬ 
ling earnest 
was paid, 
but nothing 
was then said 


Two Justices, by their order, removed Hannah Stain , 
single-woman, from the parish of Fleckney to the parish of 
Market Bosworth , both in the county of Leicester. On 
appeal, the Sessions confirmed the order, subject to the 
opinion of this Court upon the following case: 

The pauper was hired J>y, and lived with, Mrs. Worthing - 
ton, in the appellant parish, from Shrove Tuesday, 1821, 
until old Michaelmas day following. Three weeks before 
the last mentioned day Mrs*. Worthington asked the pau¬ 
per “ to stay againto which she replied, that she had 
no objection, if they could agree about wages. They 
agreed for V>t. 10s., and one shilling earnest was paid. At 
the hiring nothing was said as to the time the pauper was 
to serve. There was no iuterval between the first and se¬ 
cond service. A fortnight before old Michaelmas her mis¬ 
tress said to her, “ Hannah, I have hired you, but men¬ 


us to the time tioned no time: remember von are hired for fifty-one 
the service „ 

was to con- weeks, 
tinue. A fort 
night before 
old Michael¬ 
mas the mis¬ 
tress said to 
her, “ I have 


To this the pauper answered, “ Very well.” 
The pauper lived with Mrs. Worthington until old Michael¬ 
mas day, 1823. She asked to have her week just before 
Christmas. Mrs. Worthington said, “ You shall have three 

or four davs now: I cannot spare you the whole week.” 
hired you, hut C1 . ' . , . , 

mentioned no 15,16 stai<1 away three successive days and nights then, and 

time; remem- h a( j thd other four davs at different times during the year, 
her you are . j j 

hired for returning on each of them to sleep at her mistress’s; and 

weeks'” l ier mistress gave her two or three holidays besides. She 

to which the never was absent without her mistress’s permission, and 

plied,"* Very always returned into the service, and at the end of the 

well." The year received her wages. The question for the opinion of 
servant lived • 1 

with her mistress for a year under this agreement. She had three days holidays at 
Christmas, and four other days at different times afterwards, and at the end of the 
year received her wages: Held, that this was a yearly hiring and service to confer a 
settlement. * 
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the Court, is, whether the pauper acquired a settlement 
in the parish of Market Bosworth, by the hiring and ser¬ 
vice above stated. 


1824. 


The King 
v. 


* * The 

Reader , llildyard , and llumfrey , in support of the order 1 of Market 8 
of Sessions. The Sessions have done right in confirming Bosworth. 
the order of removal. It is impossible to imagine a fearer 
case of hiring and service for a year than tRis. The sub¬ 
sequent declaration of the mistress, though assented to by 
the pauper, does not alter the original yearly hiring, and 
the week’s absence then agreed jupon and ultimately had, 
was merely a dispensation of so much service, and not an 
exception in the contract. Rex v. Sulgrave (a) is an autho¬ 
rity to that point, and applies directly to the present case. 

The conduct of the parties is conclusive, to shew that each 
understood and intended the original hiring for a year to 
remain unaltered; for the pauper stays her full year, and 
receives her full amount of wages when the year expires; 
and the mistress exercises her right to the service throughout 
the year, by dictating the periods at which the servant was to 
be absent, according to her own choice or convenience, lie- 
sides, upon the evidence staled in the case, the question 
before the Sessions was one of fraud, which, as was said by 
liul/er, J., in Rex v. Tillonghy (/>), “ is open to the Ses¬ 
sions in every case as it arises. It is the peculiar jurisdiction 
of the Justices, and not of this Court, to say, whether the 
particular case be fraudulent or not.” Upon either ground, 
therefore, the Court will feel themselves bound to confirm 
this order of removal. 


G. Marriott and Clfhton, contrit* endeavoured to distin¬ 
guish this case from Rex v. Sulgrave, contending that here 
the original contract was dissolved, and a new hiring for 5 1 

weeks agreed upon by the parties, whereas in that case 

• 

(«) 2T. R. 3?jS. See Rex v. Milwich, Burr. S. C. 433. Rex v. 
Macclesfield, 3 T. II. 76. and Rex v. Murslcy, l T. H. 694. 

(/>) 1 T. It. 4. r >8. 

x 13 
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1824. there was only a dispensation of the service for a part of 
the time originally contracted for. 

The King 
v. 

j The Bay ley, J. (a)—Whether, upon the facts of a case, 

of Market there has been a dissolution of the contract, or a dispensa- 
Bosworth. ji on Q f th e ser vice, and whether there has or has not been 
fraud in the transaction, are^ggenerally speaking, questions 
for the Justices at Sessjpns to decide; and when they have 
decided them, the general rule is, that this Court will not 
interfere. But when the Sessions entertain doubt upon any 
particular case, and it hjis been brought before us at con¬ 
siderable expense in consequence, it is competent, and 
indeed proper, for us to give our opinion upon it. I am 
of opinion, that the pauper in this case has gained a settle¬ 
ment by hiring and service in the parish of Market Bos- 
worthj because it seems to me, either that there was a 
dispensation of a week’s service, or that the second con¬ 
tract was tainted with fraud. In order to decide whether 
there has been a dispensation of a portion of the service, it 
is important to consider whether the service has been ren¬ 
dered incomplete by the act or request of the master, or 
of the servant. The requisites to confer a settlement by 
hiring and service, arc, a hiring for a year, a complete ser¬ 
vice for a year, and a service under a yearly hiring. I am 
of opinion that all these requisites have been complied with 
here, and that there was a dispensation of one week’s ser¬ 
vice by the pauper’s mistress. The first conversation, in 
which the mistress asked the pauper “ to stay again,” and 
the pauper consented to stay, was a general hiring, and 
therefore, by construction of law, a hiring for a year. The 
agreement between the*parties was‘then complete, and ear¬ 
nest was paid in ratification of it. But, it is said, that agree¬ 
ment was dissolved or altered by the subsequent conversa¬ 
tion. The conduct of parties, however, frequently ex¬ 
presses their intentions‘more clearly than their words, and 
the subsequent conduct of these parlies from the moment 
Abbott, C. J. was gone to Guildhall. 
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of the second conversation up to the close of the year, 
seems to me to prove most clearly that no bon& fide altera¬ 
tion was made, or was even intended to be made, in the 
original agreement. Then, if this be a correct conclusion 
from the facts stated, Rex v. Sulgrave (a) comes in as an 
authority expressly in point, mid in conformity with that 
decision wc must hold, in poim of law, that there has been 
a settlement gained by this hiring and service. In Raster 
Term, 1817, there was another case decided, which in prin¬ 
ciple also bears on this, namely, Rex v. Coggeshall ( b ). I 
am therefore clearly of opinion tliat the Order of Sessions 
must be confirmed. 


1824. 


The King 


v. 


The 

Inhabitants 
of Market 
Bosworth. 


Holroyd, and Littledale, Js. concurred. 

Order of Sessions confirmed. 
(«) 2 T. It. 370. (h) 6 M. & S. not yet in print. 


The King v. The Inhabitants of St. Mary, 
Kidwelly. 


Wednesday , 
May 19. 


BY an order of two justices, William Williams, Catharine , Where by a 
. ... parol contract 

his wife, and their four children, were removed from the the master 

parish of St. Mary, in the borough of Kidwelly, to the th^pauperthe 

parish of Llandevilog, both in the county of Carmarthen, tradeofashoe- 

The Sessions, on appeal, quashed the order, subject to the twelvemonths, 

opinion of this Court, on the following case : for which the 

rri, „ , ° . master was to 

i ne appellants proved that when the pauper was about receive a gui- 

fourteen years of age, he lived with his father in the parish father* 1 " 

of St. Ishmael, in the county of Carmarthen, and being finding him 

desirous of being apprenticed to a shoemaker, his father Edging'during 

agreed with a neighbour, named John Thomas, a shoe- time; and 

at the expira* 

tion of the year, the pauper entered into a fresh agreement, to work with his master 
for twelve months, making shoes at 3d. per pair the first half year, and at 4 d. per pair , 
the remaining half year, and at the end of six months he quitted the service altogether; 
Held, that there was not a connected hiring and service, so as to confer a settlement* * 
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1824. 
The King 


v. 


The 

Inhabitants 
of St. Maby. 


< 


maker in the same parish, to give him a guniea for teaching 
his sou the trade of h shoemaker for twelve months, the 
father finding the pauper lodging and every thing else during 
that time. The pauper served the whole twelve months 
under that agreement. There was no indenture or writing, 
but the pauper considered j^as an apprenticeship, and his 
father and master treaty aim spoke to him as an apprentice 
during such twelve months, and both told him there was 
a guinea paid for teaching him the trade. The pauper’s 
father, at the end of the f year, came to an agreement with 
John Thomas, that the pauper should work with him for 
twelve months, making shoes at three pence per pair the 
first half year, and at four peuee per pair the remaining half 
year. The pauper worked with John Thomas about six 
months under that agreement, and then went away and 
w'orked at several places, until his marriage, which hap¬ 
pened in 1785. lie soon afterwards removed to the parish 
of St. Mary, and in the year 171)0, one Ozcen Roberts, by an 
indenture of lease under seal, without livery of seisin in¬ 
dorsed, demised a spot of ground in the parish of St. Mary, 
to the pauper, and his heirs and assigns, for his own, and 
two other lives, at the yearly reut of 10s. 6d., payable half 
yearly, on which spot he immediately afterwards built a cot¬ 
tage, in which he lived until the 25th March last. About 
five years ago, the pauper being indebted to a Mr. Jones, a 
currier, for leather, he deposited the lease with him as a 
collateral security for the debt he owed him. In January 
last, he sold and assigned his interest in the lease to Mr. 
Jones for 40/., in part .liquidation of his demand, and agreed 
to give up ‘the possession on the 25th March following, 
on which day he quitted accordingly, and never afterwards 
claimed any interest in the lease. The pauper had sold his 
interest and given up the possession of the house before 
the order in question was made for his removal to Llande - 
vilog. On this evidence the Sessions quashed the order 
of removal, subject to the opinion of this Court, whether 
the pauper had gained a settlement by hiring and service 
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in the parish of St. Ishmacl, or by virtue of the said lease 
in the parish of St. Mary , under thft circumstances above 
stated. 


1824. 
The King 


v. 


The 

Inhabitants 

Nolan and D. S. Davies , in support of the order of Ses- of St. Mart. 
sions. The question, \vhethfflL|he pauper gained a settle¬ 
ment by estate in St. bust be abandoned as too 

plain for argument; and therefore the only point is, whether 
he acquired a settlement by hiring and service in the parish 
of St. Is/imael. After the first agreement had expired, there 
is no doubt that the pauper hirer? himself for a year in the 
character of servant, although he only served six months; 
and the question is* whether the original bargain was for a 
state of pupilage, or of service in the ordinary acceptation 
of the word; for if it was the latter, the second service 
will connect with the former, and then all the requisites of 
the statute will have been complied with, so as to confer a 
settlement by hiring for a year, and service for a year. Un¬ 
doubtedly the 8 and 9 W. 3. c. 30. provides that no person 
shall obtain a settlement by hiring and service, “ unless 
such person shall continue and abide in the same service 
during the space of one whole year.” The meaning of that 
statute, however, clearly must be, that the pauper shall have 
served a year in a service of one and the same kind or na¬ 
ture; not that he shall have served a year under one and 
the same contract or agreement. For this exposition of the 
act of parliament Rex v. Dawlish (a) seems to be an autho¬ 
rity, and it seems also to decide that the two services de¬ 
scribed in this case may well connect, so as to make up a 
year’s service under the«second agreement, which was for a 
yearly hiring. In that case the pauper, before the expiration 
of her apprenticeship, hired herself, and served for a year, 
the last four months of which were after her indentures had 
expired; and then hired herself to the same person for 
another year, b,ut served only ten months: and it was held 
that the first service (although without the knpwledge or 


(«) 1 B. and A. 280. 
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1824. 


The Kino 


v. 


The 

Inhabitants 
of St. Mary. 


consent of the master) might be coupled with the service 
under the last contract and that the pauper thereby gained a 
settlement. The judgment of Abbott, C. J. in that case 
is expressly in point. His Lordship said, “ The first con¬ 
tract was either valid or void; if valid, then there is a good 
hiring and a good service ; to ,if void, then the first year’s 
service will be a service no contract at all, which, 

according to the argument, it is admitted, may be coupled 
with the service under the second hiring.” [Buyley, J.— 
The real question here seems to be, whether the pauper 
can be considered as serving under the denomination of hired 
service during the time for which he was bound to John 
Thomas, for the purpose of learning his trade.] Undoubt¬ 
edly that is the point in dispute, and it will be urged on 
the other side, either that there was no service performed 
during that time, or if there was, that it was service as an 
apprentice, and therefore will not connect with the subse¬ 
quent service under a yearly hiring, llut the question, 
whether there was service, in the proper sense of the word, 
under the first agreement, is one of fact, and is answered 
in the affirmative by the Sessions. Besides, it is perfectly 
clear, from the circumstances of the case, and from the 
conduct of the parties, that they mutually intended and un¬ 
derstood that service was to he performed, and in pursu¬ 
ance of that intention and understanding the pauper did, in 
fact, serve for twelve months. If the agreement for that 
service was made, and the service itself performed, as an 
apprentice, the agreement undoubtedly is void; but the 
service itself is not the less valid, nor the less competent 
to be coupled with subsequent service under a valid agree¬ 
ment^). \liolroyd, J.—The words of the statute are, 
11 shall continue and abide in the same service .” At least 
they must mean service ejusdem generis. Can it be said 
that the two services hqre were of the same kind ? Bayley, 
J.—In Rex v. Dawlish there was a year’s service after the 
expiration of the indenture, and during a time when the mas- 
(«) See Rex v. Shinfteld, 14 East, 541. 
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ter bad a right to the service of the servant. This is quite a 
different case; this is the case of teacher and scholar; the 
relation of master and servant never -existed in connection 
with the first service.] 


1824 * 

The Kiko 


v. 


The 

Inhabitants 
of St. Mary. 


Russell and E. F. Williams, contrd, were stopt by the 
Court. 


Bay ley, J.(«) — I am of opinion that the pauper did not 
gain a settlement by hiring and service in the parish of St. 
Jshmael. There is undoubtedly a Wring for a year in the 
second instance in the character of a servant, and if that 
could hlfe connected with the preceding contract, a settle¬ 
ment would be gainea; but in* order to gain a settlement by 
a connected hiring and service, I take it that the first con¬ 
tract must be for a service under some species of hiring, 
either for a year, or for an indefinite period; or else it 
must be a state of things which constitutes the relation of 
master and servant, and casts upon the latter the obligation 
to serve, and confers upon the former the right to require 
service. Now was the relation between the pauper and 
his master, during the first year, anything more than that 
of teacher and scholar? If it was nothing more, then it can¬ 
not be connected with the service under the second con¬ 
tract so as to confer a settlement. The case of Rex v. Bil- 
borough(b) seems to me to be decisive of this; case. There 
the pauper’s father agreed with one Smith that he should 
teach the pauper to make stockings during the year next 
ensuing, and should receive the sum of two guineas for 
such instruction; and it was further Agreed that the pau¬ 
per should have his earnings, and pay Smith for the use of 
his frame, needles, and other utensils, and for seaming such 
stockings as the pauper should make. The pauper stayed 
a year and a half; and therefore if tjiat was a relation of 
which it could be predicated that there was service per- 

(a) Abbott, C. J. was gone to Guildhall. 

(b) 1 B. and A. 115. 
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formed in the character of servant, it would have been suf¬ 
ficient to confer a settlement; but the Sessions thought 
there was no settlement, and a case being reserved, this 
Court confirmed their decision, on the ground that the re¬ 
lation between the pauper and his master was merely that 
of teacher and scholar, and not that of master and servant. 
In'this cast?, looking at die first contract from the begin¬ 
ning to the end, therfc was no obligation on the part of the 
pauper to serve; he was only to be taught; the master 
could not, during any part of the time, have called upon 
him to serve, or have punished him for neglecting to serve, 
in pursuance of the bargain entered into on his behalf. I 
take it to be a fixed rule respecting connected services, that 

4 * 

although a service under a hiring/or a year may be connected 
with a different species of service, yet there must be an ob¬ 
ligation on the part of the servant to serve during the whole 
length of time which is necessary to confer a settlement. 
Therefore, inasmuch as in this case there was no relation 
of servant, and no obligation to serve until the hiring for a 
year commenced, and there being only a service for half a 
year under that hiring, no settlement was, in my opinion, 
gained. 


Litti.edale, J.(tf)—I am of the same opinion. The 
pauper, duriug the time he was with Mr. Thomas , was a 
mere scholar,,and never stood in the situation of a servant, 
lie performed no service as a servant; he had no obligation 
upon him to perform any such service; nor had Mr. Tho¬ 
mas any right to require it of him. The case, therefore, is in 
all respects mainly different from He .r v. Dazvlish . 

« Order of Sessions quashed. 

(a) Holroyd , J. went to chambers during the argument. 
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Williams v. Lord Bagot (In error). 

TlIIS was a rule calling on the plaintiff to shew cause why ' 
the record annexed to the writ of error brought in this court ; 
by the defendant, upon the judgment of the Lordship Court 
of Ruthin, in the county of Denbigh ,.in this cduse, should 
not be remanded, to be amended according to the facts of. 
the case; and why the steward of the said Court should not « 
certify upon oath to this Court, the practice of the said : 
Court. 1 

i 

\ 

Patteson now shewed cauge, and contended, that this l 
Court had no authority to Order an inferior Court to amend \ 
its record. He cited Morse v. James (a), 1 Roll, Abr. 208. 
(G) pi. 2. Dunbar v. Hitchcock(b), and Tidd, i>9. 

Chilly, contra, was stopped by the Court. 

Abbott, C. J.—If an inferior Court issues informal pro¬ 
cess, I agree we cannot order them to amend it; but if they 
send up an incomplete record, we may order them to com¬ 
plete it. The complaint here is, not that the inferior Court 
has sent up an informal, but an incomplete record. The 
authorities cited do not apply to this case; because here 
the inferior Court is not called upon to altef any thing which 
has already been stated on the record, but is required to 
introduce something which has been improperly .omitted* 
It is alleged, that in drawing up the record the Judge has 
not truly stated the proceedings as they actually took place 
in the Court below. If we are not to order, or allow the 
officers of the Court below to make h perfect record, which 
unquestionably they are at liberty to do, it will be in their 
power, by making an imperfect record, to defeat a writ of 
error whencver.it shall be brought. The power of doing 
that lies in their hands, unless we prevent it. I think, therc- 

(a) Wiiles, 122. (6) Marsh. 382. S. C. in error. 3M.&S.591. 
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This Court 
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to amend its 
record accord¬ 
ing to the 
facts of the 
case as they 
occurred be¬ 
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imperfect re¬ 
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Court upon 
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.Certiorari 
issued to the 
judge of an 
inferior juris¬ 
diction to re¬ 
turn the prac¬ 
tice of his * 
Court. 



316 CASES IN THE KING’S BENCH, 

* 

18£4. fore, the record annexed to the writ of error in this case, 
be remanded for the purpose of being amended 
to the facts. 

Lord Bagot. 

Bayley, J.—I am of the same opinion. The object 
here is to introduce a common law amendment; all that is 
asfed is, that the record shall truly state the facts as they 
occurred in the Court below, aud I have no doubt that we 
have authority to order the steward to amend the record in 
that respect. 

* < 

Holroyd, J. and Littledale, J. concurred. 

* 

It then became a question as Jo the manner in which tire 
other part of the rule should be complied with; namely, that 
which called upon the steward of the Court below to certify, 
upon oath, the practice of the Court; whether the steward 
ought to state the practice of his Court upon affidavit or cer¬ 
tify it judicially; and it was resolved, that the proper course 
was to issue a certiorari to the steward to return the practice; 
for which, the reason assigned was, that if the judgment of 
this Court upon the writ of error brought, should hereafter 
be reviewed by the House of Lords, the steward’s affidavit 
would not go up as parcel of the record, but the certiorari 
and return thereto would; and the case of Rex v. Pon- 
sonby (a) was cited. 

The first part of the rule was then made absolute on pay¬ 
ment of costs; a certiorari was ordered to issue to the 
steward of the Lordshjp Court, to, certify the practice; and 
leave was given to the plaintiff, in error, to assign errors 
anew, if he thought proper. 

Scarlett and R. V . Richards appeared for the steward. 

* (o) 1 Wiis. 303. 


Williams 

v. 


ought to 
according 
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* 

* 

Thomas v. Pearce. 

On shewing cause against a rule nisi, for setting aside the 
service of the bill of Middlesex in this case with costs, for 
irregularity, the question was, whether, in serving the copy 
of non-bailable^rocess, it is necessary to shew the defendant 
the original, when he demands to see it. The defendant hid 
asked to see the original when served w*th the copy, but was 
told by the plaintiff that he had it not with him. The au¬ 
thorities cited were Worley v. Glover (a), Panchand v. 
Woolley (b), Edgar v. Farmer (c), Jfffstley v. Jones (d), and 
Tidd. 168. 8th. Ed. 
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Thursday, 
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If a defend¬ 
ant, at the 
time he is 
served with 
the copy of 
non-bnilable 
process, de¬ 
mands to see 
the original, 
and is re¬ 
fused, the ser¬ 
vice is irregu¬ 
lar. 


BayCey, J.(e)—The rule to be collected from the cases 
upon this point, and which ire referred to by Mr. Tidd, is, 
that the person serving the copy of the writ is not bound to 
shew the original, unless it is demanded; but if it is de¬ 
manded it must be shewn. In Worley v. Glover the Court 
said, it was* not necessary to shew the party the original 
writ, as on the service of rules, because the 12 Geo. 1 . c. 2J). 
only required him to be served with a copy. But in Edgar 
v. Farmer it was expressly decided that the service of pro¬ 
cess is bad where a sight of the original, being demanded, 
is not granted. There is very good reason for that, because 
the party serving may deliver to the defendant that which 
purports to be, but is not, the copy of process; and though 
an attorney would be guilty of a contempt of’Court in de¬ 
livering the copy without having sued out the original, yet 
the defendant has a right to be satisfied that there is an ori¬ 
ginal of that which purports to be a copy.; and if he requires 
to have a sight, he is entitled to see it. That poidt was dis¬ 
tinctly decided^n the case of Westley v. Jones. There the 
defendant was served with a copy of a capias, and in a quar¬ 
ter of an hour afterwards demanded to see the original, 
which was refused by the officer; and all the Judges o^that 

(а) 2 Stra. 877. • (d) 5 J. B. Moore, 162. 

(б) Barnes, 302.422. • (c) Abbott, C. J. was gone to Guildhall. 

(c) Cas. temp. Hard. 138. 
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Court were of opinion, that if a copy of process is served, 
and the defendant demands to see the original, he has a right 
to see it, and unless that demand is complied with, the ser¬ 
vice of the copy is irregular. This being so distinctly laid 
down and understood to be the settled rule, I think we 
ought to abide by it. 

TJolrojvd, J. and Littledale, J. concurred. 

« 

Rule absolute for setting aside the service of the process. 


Archbold for the pjpintiff, and Reader for the defendant. 


It. Place v. J. Jackson. 

Thursday, p. ct , 

May 20 . vyASslf. for disturbing the plaintiff’s common of pasture for 

Where com- one cow, upon a certain commonable place, called Mount 

nussioners un- . . 1 

der an inclo- Sorrel Hills, in the county of Leicester. PIea,^Not guilty, 

awarded) that “ 8Ue thcreon * At lhc trial > before llullock, B. at the 
certain per- Assizes for the county of Leicester, it appeared that the 

toa^rightof^ as owner or occupier of two out of sixty-eight an- 

common in cient houses in the town ol Mount Sorrel claimed to be 

monablelands, ent *^ et ^ to die exclusive pasturage of certain commonable 

hereafter use r caPo< ^ Mount Sorrel Hills, consisting of about eighty 

and enjoy the acres » and to have the enjoyment thereof without disfiirb- 
able placets a ance ^ rom thejord of the manor, under the terms and pro¬ 
common Das- visions of an act of parliament, passed in 1771, for enclosing 
l qf Mothers™ ^ sa . me * alleged disturbance of the plaintiff’s right 

IlddThaT t\ ° f COmm0n, vvas in tbe destruction of the herbage by the act 
right’of th e t e of tbe defendant, who as lessce.of the lord of the manor of 

wasTtiTsub- M ° Unt S0rrd ’ dUS f ° r St ° ne Up ° n tl,c C0jn “ 0 " »» question, 
servient to the an ^ thereby destroyed four or five acres of the best pasture, 

fSd'toVake and conse( l ueut, y diminished the plaintiff’s right of common! 

n!8 t,b0tl1 beforeand . sin ff die award, the lord had exercised that 

Krlv hln h ih rT was n0t ® a,ntain »We against Ins lessee, although the soil had 
latterly been subverted to an unusual extent. Jt seems, howevc, that if the lord wa ,, 

pasture” *“* ^ l ° tliei,| j ur 3' ot ' ,hc com,noi * c « of 
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The preamble of the above-mentioned act stated, that there 
were 5*00 acres of open fields and commonable grounds, and 
also^a certain commonable place called Mount Sorrel Hill , 
within the manor of Mount Sorrel, of which Sir John Dan¬ 
vers, Bart, was lord; and after reciting, that it would be 
advantageous $.0 the several persons interested in the .said 
open fields and commonable grounds to have the same 
divided, and specific parts thereof allotted to them according 
to their jfeveral interests therein, to be held in severalty for 
ever, and to have the said commonable place called Mount 
Sorrel TIil/s inclosed, used, and occupied as therein after 
directed; it proceeded to enact that the commissioners, 
should set out for the surveyors, for the time being, of the 
highways of Mount Sorrel, of the said fields and common- 
able grounds, scniiich land, not exceeding an acre, as they 
should think proper, for getting stone, gravel, or other mate¬ 
rials for the repair, from time to time, for ever, of the public 
highways in the lordship and liberties of Mount Sorrel; 
that they should set out and allot to Sir John Danvers as 
lord of the manor, so much of the said fields and common¬ 
able grounds, as should in their judgment be equal in value 
to his interest therein; and that they should allot and appoint 
the said common place, called Mount Sorrel Hills, as a 
common pasture for the benefit of such persons only as they 
or any two of them should determine to be entitled to a right 


of common thereon, which commonable place should for 

• • 

ever thereafter be used and enjoyed as a'connnon pasture 
by the persons so determined to be entitled to the right of 
common thereon, exclusive of all others whatsoever, and 
should for ever thereafter be occupied in such manner, and 
in such proportions, and subject to such orders and regula¬ 
tions in every respect, as the commissioners by their award 
should order. By another clause the commissioners, in case 
any difference should arise between any of the parties inter¬ 
ested in the inclosure touching their respective righ|s, were 
authorised to determine the same, and their determination 
was to be binding and conclusive upon all parties. By 
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J824. 

Place 


v. 

Jackson. 


4 ,u 

another section it was provided that nothing in that s ls tc ^ con¬ 
tained should prejudice, lessen, or defeat the right, tk t jjle, or 
interest of the lord of the manor, or as lord of the so^d of 
Mount Sorrel Hil/s, but that he, his heirs and assigns, 
should and might at all times for ever thereafter, hold &nd 
enjoy all rents, services, &c. privileges and ’pre-eminenc^ts 
whatsoever , to him as lord of the manor of Mount Sorrel■ 
and lord of the'said s6il, then incident, appendant, belong-4 
jug, or appertaining (other than and except the rigfits of thdf 
soil in such of the then present roads, as should in virtue 
the act be allotted to afiy other person or persons, and the 
right of common that could or might be claimed by the lord 
of the manor merely as such, upon the said fields and com¬ 
monable grounds) in as full, ample, and beneficial a manner 
to all intents and purposes, as he or they could have held 
and enjoyed the same, in case that act had not been^sriade. 
The commissioners, by virtue of this act, proceeded to exe- 

4 

cute the same, and after making allotments to the' surveyor 
of the highways of Mount Sorrel , to the lord of the manor, 
and to the several other persons interested in the inclosure, 
made an award with respect to Mount Sorrel Hills as fol¬ 
low's —“ That the said commonable place called Mount 
Sorrel Hills, is the sole property of the owners of the said 
common right houses, exclusive of the owners aud occupiers 


of the said fields and commonable grounds to be enclosed; 
and respecting Jhe said commonable place called Mount 
Sorrel Hills, we, the said commissioners, according to the 
directions of the said act of parliament, have assigned, allot¬ 
ted, and’appointed, and do hereby assign, allot, and appoint 
the same, a$ a common pasture for the benefit of the follow¬ 
ing persons, whom we determine to be entitled to a right of 
common thereon, in Respect of their several respective com¬ 
mon right houses hereinafter mentioned, all situate, standing, 
and being in the town^of Mount Sorrel aforesaid, that is to 
say, auibngst other persons, to John Place, &c. And we 
further order, determine, and appoint, that the said several 
persons in inspect of the said common right houses or the 
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occupiers thereof, shall for ever hereafter use and enjoy the 
said commonable place as a common pasture, exclusive 
of All others whatsoever, and occupy the same in 
such manner and in such proportions, and subject to such 
orders and regulations in every respect, as are hereinafter, 
by us, the said commissioners, by this our award or instru¬ 
ment, ordered and appointed.” Upon this award the plaintiff 
founded his claim, and it was contended thaf^ by force of the 
inclosure act, and the award made pursuant thereto, the 
plaintiff and the other commoners were entitled to the ex¬ 
clusive enjoyment of Mount Sorrfll Hills, without regard 
to the lord’s manorial rights. On the part of the defendant 
it was insisted that the right of digging stone, was not 

t 

affected by the inclosure act, but that it remained untouched, 
and that the commoners’ right was subservient to that of 
the lord of the manor. It was proved by several witnesses 
that long before the inclosure act passed, and ever since then, 
the lord of the manor, or his lessees, had constantly exercised 
the right of digging stone and gravel in Mount Sorrel Hills. 
The learned judge was of opinion, that the lord’s rights 
were untouched either by the statute or the award, and the 
jury having found, specially, that the lord had exercised and 
reserved the right to dig for stone in the commonable lands 
in question, both before and since the statute passed, a 
verdict was entered for the defendant, with liberty to the 
plaintiff to move to enter a verdict for one shilling damages. 
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Denman, C. S., now moved accordingly, and contended 
that the words of the statute and of the award, declaring that 
the commoners therein nqtned shall have the common “ ex¬ 
clusively of all other persons whatsoever,” must, by necessary 
implication, be construed to exclude even the manorial 
rights of the lord himself. Any other construction would 
have the effect of completely destroying all rights of com¬ 
mon thus vested by the statute exclusively in the plaintiff 
and other commoners; because if the lord has still the right 
of subverting the soil, and digging for stone t© any extent 
VOL. IV. 


Y 
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he pleases, the pasturage will be absolutely worth nothing. 
The rights of the commoners to Mount Sorrel Hills do not 
now depend upon the reciprocal rights, as defined by com¬ 
mon law, between lord and commoners, but as they have 
been ascertained by a competent tribunal. They must now 
rest upon the act of parliament and the award made by vir¬ 
tue thereof, andmpon that footing it is clear that this action 
is maintainable. This case is distinguishable from Bateson ' 
v. Green (a) because it did not appear that the lord in that 
case had exercised the right of digging beyond the measure 
of any former period. Bnt here, within the last few years, 
no less than four or five acres of the common had been 
subverted. If the lord can dig for as much stone as ho 
thinks proper, it will be quite impossible for the commoners 
to enjoy that right of common so expressly secured to them 
by the statute. But independently of the statute and of the 
award, there must be some limit to the lord’s right, for other¬ 
wise the rights of the commoners may be so much diminished 
as to be worth nothing. 


Abbott, C. J. It appears, according to the facts proved 
in this case, that by the custom of this manor antecedent to 
the passing the act of 1771, the right of the commoners was 
subservient to the right of the lord; the right of the com¬ 
moners to enjoy the pasture not preventing the lord from 
getting the stone^ though the pasture might be diminished. 
That is the state of the facts antecedently to the passing of 
the statute, and I think the statute has not altered the lord’s 
rights, or divested out of him any thing which he had before. 
There being a dispute As to what persons were entitled to a 
right of common on these hills, the commissioners named 
in the act are authorised to settle the dispute, and award 
to such persons as they think entitled, and declare that 
those persons shall h#ve the enjoyment of the pasture , 
in exclusion of all other persons whatsoever. But it must 


(a) 6 T. I?. 411. 
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be understood that the right of pasture was subservient to 
the manorial rights of the lord. The generality of the terms 
relied upon, will not deprive the lord of his rights; and it 
appears to me that the act left the rights of the commoners 
precisely where they stood before. At the time the act 
passed he was in the exercise of his right to dig for stone, 
and since that time he appears to have* enjoyed it, and 
therefore I think there is no grotind for disturbing the 
verdict. :h 

Bayley, J. —It is admitted that the lord was in the habit 
of digging for stone, both before and after the act passed. 
Thafris therefore a contemporaneous exposition of the act, 
«nd shews that the lord’s right to dig for stone continued. 
If thelbrd has constantly from time to time been in the habit 
of digging for stone, the presumption is, that the commoners 
continued to enjoy the right of common subject to the rights 
of the lord. The statute relied upon, would only give the 
plaintiff a right to the herbage, but it will not destroy the 
lord’s right to minerals. The exercise of (he lord’s right 
may injure the herbage for a time, and so long as stones are 
wanted to mend the roads. To whom does the stone belong ? 
If not to the plaintiff, it must belong to the lord; for it 
cannot be said that the statute in question can be construed 
so as to give the commoners the stone and minerals. If the 
lord were to exercise the right of taking stone wantonly, so 
as unnecessarily to interfere with the commoners’ right of 
pasture, he would be liable to an action; but if be acts 

t 

honestly and bon& fide in getting stone as occasion requires, 
then I think he is not liable to any action. 

The other judges concurred. 


v *2 
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Saturday, 

* May 22. 

f 

* ffhe bailiff and 
burgesses of 
an ancient 
borough, had 
been time 
immemorial jy 
lords of the 
manor, and 
owners of the 
Guildhall 
within the 
borough, and 
by a charter of 
P. and M. 
power was 
granted to 
them to hold 
manor courts 
in the Guild¬ 
hall, twice in 
every year, ns 
of ancient 
time, and until 
1810 such 
courts had 
been time 
immemorially 
held. In that 
year commis¬ 
sioners, under 
an inclosure 
act, awarded 
to Lord H. all 
the said ma¬ 
nor, with" the 
rights, mem- 
beiis, courts, 
view of frank¬ 
pledge, except¬ 
ing to the bai¬ 
liffs and bur¬ 
gesses the 
Guildhall, &c. 
Held, that this 
exception did 
notexcludethe 
new lord’s 
right to hold 
his manor 
court? jn the 
.Guildhall. 


The King v. The Bailiffs and Burgesses of the 

St- 

BoRoucm of Ilchester (a). 

This was a return to a mandaj||js which had issued to 
the defendants, npninumding them tp permit and suffer Sir 
W. Talmush, Bart., cormnonly called **Lord lluntingiower, 
lord of the manor of Ilchester, and his stewan&of the said 
manor, to hold courts-leet and views of frankpledge for the 
said manor, within the Ghtldhall of the said Borough. The 
return stated “ that the manor of Ilchester is, and from time 
immemorial has been, an ancient manor, and that ^oqjl 
Iluntingtower, for ten years last past, has been and now i# 
lord of the said manor by virtue of the award, herUftafter 
mentioned; that the lord'of the said manor, for the time 
being, from time immemorial has holden, and still of right 
ought to hold, a court-lcet and view of frankpledge in and 
for the said manor yearly, but that such court-leet, &c. of 
right ought noLto be holden in the Guildhall of the borough; 
that the borotfgh of Ilchester is an ancient borough, and that 
the inhabitants thereof, from time immemorial, have been a 
body, politic and corporate by the name of the bailiff and 
burgesses of the borough of Ilchester, and were by letters 
patent, granted by Philip and Mary in the 3d and 4th years 
of their reign, incorporated by that name; that the bailiff 
and burgesses, from time immemorial, have been seised of 
the Guildhall, and liave been used from thence hitherto to 
hold all corporate assemblies there, and to use the same for 
all corporate purposes $ that the bailiff and burgesses, from 
time immemorial until the making of the said award, have 
been and were lords of the said manor, and have been used 
to hold courts-leet and views of frankpledge in and for the 
said manor, within the .said Guildhall, and to have the ex¬ 
clusive use and enjoyment thereof; that Philip and Mary 

■ 4 

(«) Viile ante, vo). ii. 721. 
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did, by their charter, grant to the said bailiff and burgesses 1S24. 
of the said borough, and to their successors, to have within 
the said borough and the liberties and precincts of the same, Th *^ ing 
for ever thereafter, view of frankpledge of all the burgesses, The Bailiffs 
inhabitants, and resiants within the said borough, and the Burgesses" 
suburbs and liberties dfjP’eof, twice by the year, in the oFIlcuesteu# 


Guildhall of the said borough, to be holdentfit such days and 
times as to them shodfd seem fit and necessary, as of ancient 


time had beilti used; that by an act of 47 G. 3., entitled an 
act for inclosing lands in the parishes of Ilchester , &c., after 
reciting that there was a certain qphimonable meadow called 
Ilchester Mead, and that the proprietors of the several par- 
oils df land lying within the same, were entitled as in. the 
, and that the bailiff and burgesses of the 
borough of Ilchester were lords of the manor of Ilchester , 
and of the soil of the said commonable meadow.” It then 


set out the appointment of a commissioner under the inclo¬ 
sure act, with power to him to set out, allot, and award any 
lauds, tenements, and hereditaments within the parish of 
Ilchester, in lieu of and in exchange for any qghcr lands, &c. 
within that or any adjoining parish, provided that all such 
exchanges were specified in the award, and made with the 
consent of the owners of the lands exchanged, whether 
bodies politic, corporate, or collegiate, or other; and with 
directions to him to make and publish his award within 
certain specified periods. It then proceeded to state “ that 
the commissioner on the 19th June, 1810, duly made and 
published his award, and did thereby set out, assign, and 
allot to Lord Huntingtawer, all that the manor of Ilchester 
aforesaid, with the rights members,*» courts, view of frank¬ 
pledge, piofits of tolls of all markets and fairs held within 
the borough of Ilchester , royalties afld appurtenances to the 
same belonging (excepting to the said bailiff jmd burgesses, 
and their successors, the Guildhall, houses, buildings, court 
or garden belonging to the same, and the ground in front 
thereof inclosed with iron chains, and also except the allot¬ 
ments thereinbefore made to them, and also divers quit- 
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1824. rents, as in the award mentioned) which said manor, tolls, 
and quit-rents were late the property of the said bailiff and 
^ e ^ N ° burgesses, and were by their coifsent assigned and allotted 
The Bailiffs in exchange, and which said manor, tolls, and quit-rents 
Burgesses of were by the said award expressed to be thereby assigned 
Ilcuesteh. and awarded to the said Lord Huntingtouer in fee, in ex¬ 
change for a fye-farm rent of 8/. in thp said award mentioned, 
and for the laud which lie held in fee#i the said common¬ 
able meadow given up by him, and thereinbefore assigned 
and awarded to the said bailiff and burgesses; and, that 
within the said manor and town of IIChester, there were, and 
from thence hitherto have been and still are, divers public 
houses, the property of the said Lord Huntingtoxoer , at 
which the courts-leet of the manor might ffavc been and still 
may be duly and conveniently held, and near to the said 
Guildhall, wherefore we have not permitted and suffered 
the said Lord lJimtingtorcer , the lord of the said manor of 
llchester, to hold his court-leet and view of frankpledge for 
the said manor, at and in the said Guildhall of the said 
borough, or restored to him the use of the said Guildhall for 
the purposes aforesaid.” 

D. F. Jones now moved to quash the return, and for a 
peremptory mandamus. By the common law, the lord has 
a right to hold his court in any convenient spot within the 
manor, unless either immemorial custom, or the provisions 

0 

of a charter, have so far sanctioned the selection of a par¬ 
ticular place, as to render it compulsory upon him to hold 
it there; in which case the right must, of necessity, extend 
to that particular plaqb. Then, first, is there any ancient 
custom, which*tanctions the holding the courts-leet of this 
manor in tlfe Guildhall of the borough ? It ha^been most 
satisfactorily shewn that there is, and that it obtained before, 
and at, and after, the creation of the charter. But it will be 
argued, that this is only a privilege, and may be waived, and 
Rex v. The Mayor of Wigan (a) will be relied as an an- 
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thority to shew, that the holding a court-leet in any oilier 1884. 
place than where it has usually been holden, is not a sufficient 
ground for a mandamns. That case, however, will not sup- The J|F a 
port the principle contended for. In the first place, the The Bailiffs 
decision of the Court there, was not unanimous, for^t was Burgesses of 
said by Chapp/e, J., “ 1 can see no objection why we should lLCllESTEB " 
not grant a rule to shew cause.’’—“ But,” adds the reporter, 

'" die rule for a mam^pmus was denied by Wright and Den¬ 
nison, Js., coutr& Chappie , (absentc C. J.) there never having 
been a precedent of such a rule.” In the next place, the 
right there claimed was not foumjtd either upon a charter, 
or upon an immemorial custom; the only argument adduced 
in,support of it, being the necessity of it. Here, the right 
claimed is the subject of grartt by an ancient charter, which, 
by that very grant, sanctioned a previous custom of holding 
the court-leet where the lord now' claims to hold it, and 
which has ever since its creation been, in its turn, confirmed 
by an uniform adherence to that custom. The main objec¬ 
tion there raised by the Court, namely, the absence of a 
precedent, is now' likewise removed, becausein Rex v. The 


Corporation of Grantham (a) a precedent isrto be found, 
that being, as is shortly stated in the marginal note, a “ man¬ 
damus to permit a court-leet and court-baron to be held in 


the accustomed place.” It follow's therefore, that whether 
there is, or is not, a necessity for holding the court-leet in 
the Guildhall, still the lord may hold it there if he chuses; 
he has the right to do so; and the probability certainly seems 
jp to be, that by doing so, he w ill best consult the convenience 
of all parties concerned. Besides, what is the intent and 
meaning of the exception in the award ( of the manor to Lord 
Huntmgtower , “ excepting to the bailiffs a^Jnirgesses the 
Guildhall ?” The award is founded upon an exchange of 
property, and the exception was plainly intended to apply to 
the property in the building only, leaving unimpaired to the 
proprietor, every ancient right or privilege which he had 
previously fbssfissed in the manor. The right of the lord to 


2 Sir W. Bl. 716. 
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1824. 


T^King 

The Bailiffs 
and 

Burgesses of 
Ilchesteb. 


hold his court-leet in the Guildhall, was one of those ancient 
rights and privileges; it was not affected by the clause ex¬ 
cepting the Guildhall itself to the corporation; it is now 
legally vested in Lord Uuntingtower; and he is entitled t© 
the npdisturbed exercise and enjoyment of it. 


Adam , cqntra. The return does not admit, nor is it 
intended to concede in'argument, tbaf§the lord of this manor 
ever possessed the right, either by prescription or by charter, 
of holding his court-leet in the Guildhall of the borough; 
but if such a right even existed, it is clear that it has now 
been abolished by the award made under the inclosure act. 
It is said, that it is a condition of the grant in the charter, 
that the lord shall hold his cburts in thll^Guildhall. How 
does that appear ? There is nothing in the charter which 
can be construed as selecting or assigning any particular 
place for the holding of these courts ; ail that it says is, that 
they shall be held “ as of ancient times hath been.” [Bayley, 
J. We have it as a fact that they have been held in the 
Guildhall, time immemorial, up to the very year when the 
charter was ^ai^ed.] Undoubtedly; and as a fact it is 
admitted that they have been so held; but it is denied that 
they have been so held as a right; and that is the question 
before the Court. [ Bayley , J. You mean to traverse the 
present right of the lord to hold his court in the Guildhall ?] 
It is meant to traverse that right both past and present. Ilex 
v. Wigan (a), so far as it goes, is an authority against the 
mandamus now applied for, aud Rex v. Grantham 0) is so 
essentially distinct from the present case in many of its cir¬ 
cumstances, t that it forms no precedent for it, and ^annot 
govern it. • C. J. The award gives to Lord Hun~ 

tingtower ^ all the said manor, with the rights^ members, 
courts, views of frankpledge,” Ike. Was not the right of 
holding courts in the Guildhall one of those rights ? If so, 
was it excepted out of the award, and given to the corpora¬ 
tion ? That is really the only question.] Evfcn 4Rt ever was, 

r 


(a) 1 Wils. 76, 


(b) ir W. Bl. 71G. 
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a right vested in the corporation when they were the lords 
of the manor, and passed under the award to Lord Hunting- 
tower when he became lord'of the manor, still it is expressly 
excepted out of the grant to him, and reserved to tine bailiffs The ®* d tirps 
and burgesses; because the words “ excepting the Cguild- Burgesses of 
hall” must mean not the mere fabric of brick or stone, but lLCHESTEa - 
the rights and privileges and powers which arose out of it, 
or were in any mann^feassociated with it. 


1824 . 
The Kjuug 

T.™ 


Jones , in reply, was stopped by the Court. 


Abbott, C. J. —It is not necessary for us to decide whe¬ 
ther the court leet cau legally be held in any other place 
than the Guildhall ’ At som’e future day it may become 
matter of necessity or convenience to hold it elsewhere, and 
it is better therefore not to prejudice that question by any 
declaration of our opinion upon it now, when that opinion 
does not seem called for by the case immediately before us. 
The return before the Court states certain facts from which 
it is perfectly clear, as it was also a necessanhconsequence 
from the nature of the grant in the charier, mat from time 
immemorial up to the date of the charter, and from the date 
of the charter up to the period of the inclosure act, the 
Conrt was held in the Guildhall. Then look at the lan¬ 
guage of the award. It gives to Lord Huntingtower “ all 
the said manor, with the rights, members* courts, views of 
frank-pledge,” &c. Construing those words in their fair 
and ordinary sense, it is impossible to doubt but that the 
right of holding the court-leet in the Guildhall passed to 
the ne^y lord, with the manor and thorights appertaining to 
it; and then the only remaining questionj||j||jvhether the 
subsequent^exception includes that right, so as % withhold 
it from the lord and vest it in the corporation. It is n ex¬ 
cepting to the bailiffs and burgesses, the Guildhall.” In 
my opinion the fullest extent of that clause is, to reserve to 
the corpo^fcon* the property in the Guildhall as a building, 
but not to restrain the lord's right of entering add using it 
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1824. 


as a court; and therefore it seems to me that that right not 



V. 

The Bailiffs 
and 


Buagebses of 


Ilchestfr, 


being excepted, still vests in the lord, and that he is entitled 
to our interference to protect hhn in its exercise and enjoy¬ 
ment. I am, therefore, of opinion that this return is insuf¬ 
ficient, and that a peremptory mandamus, in the form prayed 
for, ought to issue. 


Bayley, J.—I think this return ffkist be quashed for in¬ 
sufficiency. In order to judge of the sufficiency of a return, 
we must look at the allegations set out in the mandamus, 
and then we shall see kow far the one is an adequate an¬ 
swer to the other. Now the mandamus alleges, fiutjL that 
the lords of the manor had from time immemorial, m right, 
held their courts-leet in the Guildhall blithe borough; and 
second, that the lord of the manor still, of right, ought to 
hold his court-leet there. The second of these allegations 
springs out of the first as a necessary consequence of it, and 
the short and conclusive answer to the writ would have* 
been simply to traverse them both. That, however, 


the defendaqte have not done; they have traversed only 
the present i^nt^ and in this respect it seems to me that 
the return is, in point of form, clearly insufficient and void. 
Then let us look at the facts of this case. There are 


none which go to disprove any part of the right claimed, 
past, or present; on the contrary, they amount in substance 
to an admission 9 f the former right, and therefore must in¬ 
evitably admit the present also, unless there is any thing 
in the award which puts that upon a different footiug. I am $ 
of opinion that the award has no such operation, but that 
the excepting clause applies to the Guildhall exclusively as 
a building, |fll|hit at all affecting the right of the lord to 
hold his court within its walls. The exception is nothing 
more than a reservation of the property in the Guildhall 
itself to the bailiffs and burgesses, which would otherwise 
have passed as parcel of the manor, but reserving it to them 
subject to those rights and privileges which ardifiheident to 
a court-leet. 
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Hoxroyd, J.—I have no doubt that Lord Huntingtower, 
as lord of the manor, has a right to hold his courts in the 
Guildhall of the borough. The corporation clearly had that 
right while they were lords of the manor; they had it as the 
lords, and independently of the right in the building and the 
soil, which vested in them in their corporate character; and 
it passed to the new lord in the same capacity, with the 
other members and rig|^ of the manor, by the award made 
under the inclosure act. It seems to me, not only that he 
has the right of holding his courts in the Guildhall, but that 
he has no right to hold them elsewhere, because the char* 
ter, which was only a confirmation of the ancient custom, 
prescribed they should be held “ as of ancient times hath 
been,” which is in tne Guildhall. The exception in the award 
evidently does no more than reserve to the corporation the 
ownership of the soil; the right to use the building, which 
was incident to the lordship of the manor, passed with the 
manor to the lord, and remains vested in, and to be exer¬ 
cised by him, both as a duty and as a privilege. 


1834. 


Tee Kmo 
v. ' 


The Bailiffs 
and 

Burgesses of 
Ilciiester. 


Littledale, J.—The return does not an^er the alle¬ 
gations of the mandamus; it merely endeavours to evade 
them, by alluding to the transfer of the manor to the new 
lord,* and the exception of the Guildhall to themselves. But 
the corporation have granted the manor to Lord Hunting- 
tower in the same condition as they held it themselves, 
and therefore, subject to the custom for holding the court in 
* the Guildhall. The manor is granted with all its appurte¬ 
nances, and this is clearly one. The privilege is paft of the 
grant; the place where the court is to,be held is parcel of 
the court itself, and is plainly designated J^nMhe charter. 
As to the exception, it is, as has already beerTslid, an ex¬ 
ception of the right in the soil only, and not of the right of 
using the building. 

* • 

Hule absolute for quashing the return, and 
for a peremptory mandanuls. 
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The King v. The Inhabitants of Iddesleigh. 

^rentice^serv- BY an order of two Justices Samuel Rattenbury, Ann 

ed his master his wife, and Mary their daughter, were removed from the 
for six years ^ 

and nine parish of Iddesleigh to the parish of Dowland, both in the 

parfeh of"/* 1 * coul,t y Devon. On appeal, Sessions quashed the 

under inden- order, subject to the opinion of this Court, on the follltw- 

tures which ex- • 

pired at Mid- in S case ' 

summer-day, The pauper was boded an apprentice ip 1806, by parish 

went into indentures, to John Arnold , in the respondent parish^ which 

the parish indentures expired on the 24th June, 1813. He resided 
of 1). and . r . . , 

hired himself in the same parish, working with his master, from the com- 

to*another** menccment of his apprenticeship until Lady-day, 1813, 

master at when he left him, and entered into an agreement with Tho- 

to e which W ser- 9, mas Weeks, in the appellant parish, to serve him for a month, 

vice the first a t 2s. Gd. per w^ek. After this agreement was made, and 
master gave . . . 

his consent; before the pauper went into freekss service, Arnold saw 

of that^ontlf ^ ee ^ s ant ^ <MlPsented to the pauper’s service with him; and 

the pauper the pauper tncu went for the first time to reside in the ap- 

fre^agree- 8 P e ^ ant parish. At the expiration of the first month the 

ment with, the pauper and Weeks came to another agreement for a second 

at°the like ter mont h at 3s. 6 d. a week, and the pauper continued to work 

wages, and with Weeks at the same rate of wages, and to reside in the 
continued to ... 

serve under appellant parish until the 7th June, when he left Weeks in 

mitiUh^Tth 111 C0llset l uence being called out to serve in the Local Mi- 
June, when litia in a third parish. Having served a fortnight in the 
out^o* serve* militia, be returned on the 21st June to Weeks and made a 
in the Local new agreement to ser % te him in the same capacity as before 
hediffora* 1 at Gd. a di^iftpd while in Weeks's service from the 21st 


returifed to** ^ une deluding-that day, the pauper slept continually foF 

his second two or three months at his mother’s in the respondent parish, 
master on the 

21st June and made a new agreement to serve him |i before at sixpence a day, and 
while in that service he slept from the 21st to the 24th of June inclusive in the parish 
of I.: Held, that whether the service with the second master during^che remainder 
of the term was with the consent of the first or not, still the pauper's sleeping for the 
last three nights in 1. settled him in that parish, though the first master did not know 
of his stepping there. 
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The question for the opinion of the Court is whether the 1824. 

pauper was settled in the parish of Dowland. 

* The King 


Crowder in support of the order of Sessions was stopped, 

a 

the Court intimating that even if there was a consent on 
the part of the first master to the pauper’s service with 
the second after he left the militia, his sleeping the last three 
nights in the parish of Iddesleigh, though without the know¬ 
ledge of Arnold, would be a service under the indenture 
in that parish, and so confer a settlement there. 

4 :- * * 

Marriott and Fraser, contra. This case falls within 
the decision in Rex v. Smarden (o). There, the appren¬ 
tice, after serving most of his* time with his master in S., 
obtained a subsequent settlement in H., by serving another 
master there for forty days, by the direction of his first 
master, who was to receive 3s. per week from the second 
master for such service; and being then dismissed by the 
second master, the apprentice, unknown to the first mas¬ 
ter, and without any iutention of returning in^his service 
again, lodged for one night in S., and then went into a third 
parish, and worked for himself a month, when, his term 
having expired, he returned to S., and went with his first 
master to a common friend, with whom the indenture had 
been deposited, to take it up; which he did, and carried it 
away. It was held that the settlement was. not brought 
back to S. by. such casual lodging of the apprentice one 
night in the parish of his master without any resumption 
of, or even intention to resume the service with his first 
master under the indenture. [Abbott,*} C. J. Tljat case is 
distinguishable from the present in two pa^|tokrs; first, 
the second service was entered upon *with the consent of 
the first master; and second, the fact of the apprentice 
sleeping one night iii the^g»arish of the first master, was 
unknown to him, and was a casual act, not done with the 
intention of‘"'resuming the service under the indenture.] 


V. 

The 

Inhabitants 

of 

Iddesleigh. 


(«) 13 East, 452. 
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1824. There is a general consent of the first master here to the 
The'K ing P au P er s entering into the second service, and that is suf- 
v. ficient. {Abbott, C. J. Still the pauper sleeping the last 
Inhabitants three nights of his term in the parish of Iddesleigh removes 
, °f the settlement to that parish, because he was then serving 

{.BOBSLEIGH. . . . . t 

under the indenture.J 
• 

Abbott, C. J.—1 think the Sessions have determined 
this case rightly. The pauper had made an agreement to 
serve Weeks in the parish of I) owl and, for a month at 2s. 6d. 
per week. The latte?*communicates this circumstance to 
the former master, who consents to the service, and for 
that purpose the pauper goes into, and resides in the ap¬ 
pellant parish, under that contract. At the expiration of 
that month the pauper was at liberty to quit, and Weeks 
was at liberty to part with him. Then they came to another 
agreement for another month at 3s. (id . per week, and the 
pauper remains in the appellant parish until he goes into 
the militia. At the end of a fortnight he returns to Weeks 
and enters igto a third agreement at Gd. a day; but it does 
not appear that the agreement was for any specific length 
of time. The Sessions seem to have been of opinion, 
that there was either a consent of the former master spe¬ 
cially or generally for the pauper to serve Weeks. If it was 
a special consent, then it must be a consent to the terms of 
service for which the parties had agreed previously to the 
return of the pauper to Weeks’s service; and if it be so 
considered, then there w’ould be only one service, with the 
assent of the original master. But on the other hand if it 
was a general assent* that the pauper should serve Weeks 
during the remainder of the term, then, though the service 
during the last three* days was in the parish of Dowland, 
still that would not confer a settlement, for during the 
nights of those three .days he slqpt in Jddesleigh, and there¬ 
fore whatever view is taken of the case, whether we consi¬ 
der it as a special or general assent, it seems to me that no 
settlement was gained in Dowland. 



EASTER TERM, FIFTH GEO. IV. 


335 


Bayley, J. —I think the Sessions did right in forming 
the conclusion to which they came. It was for them to 
decide whether the first consent was general or definite. 
On whatever ground they decided, their decision is correct, 
the pauper having slept during the last three nights in the 
parish of Jddesleigh. It is said that the sleeping must 
be connected with the service. To that I accede; but it 
must be a sleeping in the parish in which the service is. It 
has been decided over and over again in the case of a hired 
servant, that sleeping the last night in the parish in which 
the pauper is hired will determine* the settlement, though 
there is no work done in that parish (a). Though the pau¬ 
per in this case slept the last three nights in Iddesleigh 
without tlie first master’s knowledge, that will make no dif¬ 
ference. 


1824. 
The Ers» 


v. 

The 

IVHA&lfAMTS 

of 

Iddesleigb. 


IIoluo y i), and Littlf.dale, Js. —concurred. 


Rule discharged. 


(a) 4 Burn, 402. 3. 4. & 10. See ft T. R. 108. 4 Burn, 436. 
430. 412. 417. * 


Id.422. 


The King v . The Inhabitants of Bathwick. Saturday, 

May 22. 

TWO Justices, by their order, removed Ph/tbe, the wife of Where a pao _ 

John Jacobs , and her five children, from the parish of Wat- ger hired a 

cot to the parish of Bathwick, both in the county of Somer - arTunstampt 

set. On appeal the Sessions quashed the order, subject written agree- 

to the opinion of this corn* on the following case:— that the Ses- 

The pauper’s husband, John Jacobs , took hfi john Hill a I'^aTIuo 

cottage, No. 1 , Argyle Place , in the pdrish of Bathwick, and see whether it 

lived'ln it with his family from abont the middle of Octo- pemlses^n^ 6 

her, 1819, uptil the 21st Mecember, 1821. He paid the question, in 

T 1 r order to deter¬ 

mine upon the admissibility of parol evidence on the same subject, with a view to 
raise the presumption of a contract which would confer a settlement. Quare, Whether 
any thiqg; but an express contract for the hire of a house for a whole year will satisfy 
the requisites of the statute 59 G. 3. c. 50. 
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1824. wheVfgftL)imountjng in ail to 29/., in the following man- 

tierO e the 8th January, 1820, three pounds were paid 
The Kino ^ rent U p to 21st D ecem ber,ffan(l the remainder “by 

fh* quarterly ^payments of Si. 5s. The rent was gene- 

of Bathwick. rally received^by Cnaflotte the wife: of John Hill , and the 
receipts, duly stampt, hereinafter set out, were delivered 
by her to John Jacobs or his wife at the time the rent was 
received. Charlotte Hill could neither read ht>r write; nor 


did it appear by whom the several receipts were written. 
The former tenant of the cottage died shortly after Michael¬ 
mas, 1819, soon after Which a conversation took place be¬ 
tween John Hill and John Jacobs relating to the terms 
upon which the cottage was to be taken, which were af¬ 
terwards, and before Jacobs' took possession, reduced into 
writing in the following form:— u I John Hill do hereby 
agree with Mr. Jacobs to let him that cottage or tene¬ 
ment, being No. 1 , in Argifle Place , at per week, the sum 
of 5s.; the rent to commence on Wednesday next. John 
Hill. John Jacobs. October 6th, 1819-” This paper was 
not stampt nor offered in evidence, but was produced by 
Charlotte Hill, in whose custody it had been kept, and 
was inspected by the court to see to what it referred. 
Neither Charlotte Hill, nor the pauper, knew of any fresh 
agreement after the cottage w'as first taken. John Hill died 
between the mouths of April and July , 1820. John Jacobs 
had, before the removal of the pauper and family, ab¬ 
sconded and left them chargeable to the parish of Wfflcot, 
and the pauper had not seen him for a year before the time 

i _ 

of hearing the appeal. Every other requisite to the validity 
of the rempval and ,bf the settlement in Bathwick, as well 
under the stat. 59 Geo. 3. c. 50. as otherwise, was esta¬ 
blished, except the bon& fide hiring of the house for^tbe 
term of one whole year; and whether the court of Qfarter 


Sessions ought to haye decidedjjiat this w r a8 wdhblishedby' 
the facts above stated, is the question for the rmion of the 
Court. 
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i* • ' 

Schedule of the receipts referred to in the case>*- \ 

Received of M r.'Jgcdbs the mm of&l. fat sent due on 
the S 1st 'day of Deqqnbei* last past, by me John Hill. 
J#ftuary 8th^ 1820.* * * 

Received of Mt. Jacobs the sum tli%L*5s^o r one,quar- 
ter’s rent due at Lady day l&t, by me John Hill. Apiil 
17th, 182$ . * 

Received of Mr. Jacobi the sum of !il. 5s . for ohe quar¬ 
ter’s rent |iue at Midsummer last. Chdrlotte Hill. July 
27(h, 1820. * # 

November 2d, 1820. * , llecei\rd,©f Mr. Jacobs the sum 
of Si. 5s. fof one quaiter’s rent due at Michaelmas last. 
Charlotte* Hill. 

December 2lSt, 1820. Rccbived ol Mr. Jacobs th^sum 
of 'dl. 5s. one quarter’s rent due St. Thomas' day last. 
Charlotte Hill. 

Received, 21st July, 1821, of Mr. Jacobs , 3/. 5s. for 
One quarter’s rStit due Midsummer last. C. Ihll. 

Received of John Jacobs the Ifrm of Si. 5s. for one quar¬ 
ter’s rent due ‘this day, 29 th September , 1821, by C. Hill. 

Erskine in 'support of the order of Sessions. B} the 59 
Geo. 3. c. 30., in order to gain a settlement by renting a 
tenement,\hcre must be a bond. fide hiiing of the pre¬ 
mises for the term of one whole jear. The case finds that 
every requisite of the statute was complied w'ith, except 
the bond fide taking of the house for a whole year; and 
the question is whether the Sessions have properly drawn 
a conclusion against a jearly tenancy. In any view, of the 
ea&e it is clear that the Sessions have drawn the right con¬ 
clusion. First, it being prpved that the terms on which the 
pauper’s husband originally took the tenemlrit, were re¬ 
duced into Writing, it was not competent for^he Sessions 
to «g* into presumptive evidence of the hiring, so as’ to 
feonStitute ^jfenancy witfa^ the meaning of the statute, 
because the Court could not raise a presumption where 
the fact of an existing, agreement was proved (o). Second, 

(«) feee 2 B. & A 478. _ 
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atfj^orivg the inadmissibility of the agreement for want of 
i ft stamp wMd let in presumptive evidence, stiy such evi¬ 
dence would not be sufficient^ because since tile statute, 
presumptive tenancies cannot ♦ supported; an actual 
of tUraWcK. taking foi a jj^ar is Acquired, “ any thing in any act or acts, 
or any construction of or implication from any act or acts, 
.*or any usag/* 01 custom to the coutraiy, many wise notwith¬ 
standing:” and TI1118, admitting that evidence of a pre¬ 
sumptive tenancy might be received, still the evidence in this 
case rebuts that presumption. The occupation commenced 
in the middle of a qusftier, and theieforc, in point of law, 
the tenancy would not commence until C/nistmas , 1819, and 
in fact ended at Michaelmas day, 1821. There was no 
proof of any notice to quit', and the language of all the 
receipts after the fust, impoits onlj a quuiterly taking, be¬ 
cause thpy all speak of lent u due” at a particular quarter. 
In the case of a tenancy f)om yeai to y eai, there must be half 
a ycai’s notice to quit at the end of a yea# Right v. Der¬ 
by (a), and on a quarteily rntting, to quit at a quarter’s notice, 
the quarter must end with a ) c at of the tenancy, Doe v. Dono¬ 
van (b). Here the commencement of the occupation is in 
the fraction of a quartet, and the fiist payment is for less 
than a quartci, and conscqututly lepels the preemption of 
an agreement for a tenancy from Michaelmas, 1819* VVheie 
a tenant enteied in the middle of a qnatter, and afterwards 
paid from that.time to the beginning of a succeeding legu- 
lar quarter, Loid Ellenhorough , C. J. held that the tenancy 
commenced from the quartci succeeding his entering. Doe v. 
Johnson (t). Here there was no proof of notice to quit, nor 
of a quitting at the dud of the year, and therefore every cir¬ 
cumstance in the case rebuts the presumption of a yearly 
taking and Renting. • Rex v. Pendleton (il) is an authority 
for shewing that the Sessions might look at the unalampl 
agreement set out yi this case, in order to amide them in 
receiving other evidence as to the nature of trocontract be- 


» 


0 Ebp. 10. 

1 '} Esisl, 449. 


(«)' 1 T. It. 159 
(4) 1 Taunt M.i 
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tween the parties, although it could not be received a* 

evidence ,of the agreement itself. The agrefltnent, could 

it have been received,, wo»ld have put the question com* e < 

pie tel}' out of doubt, sc it wottld shew a letting by the 

week; hut independently of any consideration of the^gree- of B^ruvycK. 

ment, the circumstances of the case justify the conclusion 

drawn by the Sessions'! It was their peculiar, province to 

draw the conclusion from the factsfy/)» au( l having drawn 

the right conclusion, the older must be affirmed. 

# 

Jaemy, on the same side, was stfjpt by the Court. [Ab¬ 
bott, C. J. Can we laise an implication of hiring for a year, 
by the payment of lent, when we arc in a state of absolute 
uncertainty as to what the agreement is ? If w f e read the 
written contiact, it is a weekly hiring ; but if we are not 
at iibeity to read it, can we say that it is any thing but a 
picsumptive hiiing; and then, is it a hiring in compliance 
with the statute ? We will heai^re other sine.] 

C. F. Williams and Moody, contia. The insertion of the 
unstampt agreement into the case, after the Sessions had 
decided that it was inadmissible in evidence, is rather an 
anomalou# proceeding, and cannot fail to have ail influence 
in the decision oi this question, which ought to be bon- 
sidered as if no such agreement had ever existed. [Ab¬ 
bott, C. J. The Court has a light to knowMhat such a pa¬ 
per was produced, although inadmissible in evidence for 
want of a stamp. Bayley, J. When a case is before a judge 
and jury at Nisi Prius, the judge has a right to look at a 
paper produced, though not admissible in evidence, in or¬ 
der that he may see how far parol evidence afterwards 
offered, may be received or rejected. The Justices at 
Sessions fill the double character of judges and jurors, 
and, in their^iaractcr of judges, they have a right to look 
at a paper of this description, and remit it to us in their 

(a) Rex v. Maiditone, 4/^F.ast, r>5o. and see the observationB*of I> 

Blanc , J. m that case 
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1824. double character. In our character of judges only, have 
ThTlCiNG we not a right to see the paper also ?] Admitting that the 
v. Court has a right to see the jhiper, still, as it cannot be 

Inhabitants ac * e ^ u P on as legal?evidence, it initst be taken to be an in- 
of Bathwick. strument, the contents of which are unknown, and conse¬ 
quently it is left open to the Court to determine, as matter of 
presumption 1 arising from other evidence, what the relation 
between the parties was in point of law (a). \Bayley, 3. 
Are you at liberty to raise a presumption of fact dehors the 
written evidence ?] If there are circumstances in the case 
which raise a presumption, independently of the original 
agreement, the Court will give effect to them without regard 
to any other evidence. Now, assuming that the written 
agreement imports a weekly hiring, still if the receipts 
which are set out in the case are totally repugnant to a 
hiring of that description, the Court will not presume that 
the hiring was weekly, but, on the contrary, will rather 
conclude that it was yea^y. It may be true, that when 
the tenancy originally commenced it was weekly, byt non 
constat that it continued so. The Court must be satisfied 
by the clearest evidence, that the holding during the time 
in dispute was weekly, for otherwise the presumption of 
law arising from the evidence, is that the hiring ^as yearly. 
It does not follow' because there hud been a written agree¬ 
ment for a weekly tenancy, during a certain period, that 
it continued in force during all the time the pauper’s hus¬ 
band was in the occupation of the house. * The facts of 
tbe casp raise a strong presumption that the original agree¬ 
ment was in operation for a definite period, at the end of 
which, a new agreement was eytered into. ^Jjie receipts 
shew that there was a yearly tenancy commencing on the 
21st December, 1819,' after which time there were quarterly 
receipts, respectively stating the rent to be due at tbe re¬ 
gular quarter days. • The first receipt is for^ie fractional 
time during which the pauper’s husband occupied, namely, 

t? ^ 

(a) See Rex v. Cusilcton, 6 T. R. 236. JfftRippener v. Wright, 9 B. 
& A. 476. ^ 
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until the 21st December; after which, the payments are 1824. 

regular multiples of a year, until the tenancy ends at the 
® » _ -si! • f i T The Kino 

Michaelmas quarter m 1821. In Richardson Lang- ». 

ridge (a), Chambre,i. Ays, “ if the Jqpsor accepts yearly IllHA ^® ANTS 
rent, or rent measured by any aliquot part of a year, the of Bathwick.. 
Courts have said, that is evidence of a taking for a year. 

The Courts have a great inclination to make every tenancy 
a holding from year to year, if they can find any foundation 
for it.” Here all the admissible evidence shews a yearly 
tenancy, and therefore the Sessions ought to have found the 
fact of a bond fide taking for a yeal^ so as to confer a settle¬ 
ment. As the Justices have not merely stated a conclusion 
from the evidence before them, but have also stated the 

• I 

premises from which that conclusion is drawn, this Court is 
not precluded from examining the propriety of their deter¬ 
mination ; Ilex v. Tedford ( b ), Rex v. Whitt lebury (c), in 
which latter case Lord Kenyon , C.J. said, “the case of 
Rex v. Tedford is a very considerable authority to shew, 
that where* the Sessions state all the facts, as well as their 
determination, we are not precluded from examining the 
conclusion draw'll by them from the facts.” Upon these 
authorities it is clear, first, that the Court will feel them¬ 
selves at'liberty to give an opinion upon this case; and 
second, that that opinion must be, that the Sessions have 
been mistaken in point of law, and consequently that their 
order, quashing the order of removal, must itself be quashed. 

They cited Doe v. Morris (d), and Rex v. Castleton(e). 

* % 

Abbott, C. J. — This case arises on the statute 59 Geo. 3. 
c. 50. by which it is enacted, that nb settlement shall be 
gained by the renting of any tenement, unless there be a 
bond, fide hiring for the sum of ,£10 a year, at the least, for , 
the term of one whole year. The question is, whether we 

(a) 4 Taun^lSS. v 

(fr) Burr.S.C.5{. 

(c) 6 T. R. 464T. videotex v. Brigkthelmstone, ante, vol. i. 74. 

Rex v. North Collingham^nte, vol. i. 303. * 

(d) 12 East, 237. (e) Burr. S. C. 56P. 
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1824- can lTOWv telt the Court of Quarter Sessions, who have de- 

cided that there was no such hiring, that they ought to have 
T 6 & NG decided that there was, upon the facts which they hive set 
The forth as having been proved in evidence. I am not able 

INHABITANTS * 

of Bathwick. to say that they ought so to have decided. I dp not how¬ 
ever go the length of saying, that if they had so decided, I 
should have 'felt myself at liberty to reverse their decision, 

t 

but I cannot say that they ought so to have decided. Then 
what are the facts? It appeared that the original hiring of 
the cottage was under a written contract. The contents of 
the contract being unknown, are we to say that it did not 
embrace the whole period of the occupation of the tene¬ 
ment? There is certainly no direct evidence that it did not; 
and without direct evidence to the contrary, it is rather to 
be presumed tbpt the contract under which the occupa¬ 
tion commenced, continued to the end of the tenancy. 
What can we suppose the contract to be, without regard to 
the agreement ? Consistently with the evidence it may have 
been a contract for a weekly tenancy. Although the sums 
paid are not exact multiples, at so much per week, yet they 
come so near, that the parties might agree so to treat 
them. But I cannot say, upon this evidence, that the con¬ 
tract was not this; that the pauper’s husband should pay 
3/. for the broken period up to ihe 21st December , (St. 
Thomas's Day, and which I take to be one of the usual 
quarter days in*that part of the country,) and so account for 
his rent every quarter-day afterwards by paying 3 1.5s. Not 
being aljle to say that such was not the contract, (and if. 
it was, certainly no settlement would be gained,) I cannot 
say that the*Sessions‘ought to ha?c decided otherwise than 
thev have done. 

Bay ley, J.—The burthen of proof lay in this case upon 
the removing parish. • It was for them to make out to the 
satisfaction of the Justices, that there was % a yearly hiring. 
If the* Sessions were in doubt, they* have done right in 
quashing the order of removal; and we are not at liberty to 
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say they have done wrong, unless we can take upon our- 1824. 

selves to decide,, that they were bound to hold that there 

was a yearly hiring. In the first place the Sessions were at 

liberty to look at the written contract or not, according to 

circumstances. They were not at liberty to act upon it as of Batuwick. 

evidence if it was not admissible, but if it related to the pre- 
% 

mises in question, they might look at it if they # thought pro¬ 
per. It appears from the evidence *in the case that there 
was a written contract applicable to a tenancy between the 
parties which was not admissible for want of a stamp. As 
soon as the fact is established that there is a written con¬ 
tract, or so long as it remains even in dubio whether such a 
contract exists, all parol evidence must be entirely ex¬ 
cluded. That hasTieeu decided over and over again. It 
was so decided in Rippener v. Wright (a); and I remem¬ 
ber, in the case of an action for use and occupation tried 
before Lord Eldon in C. P. when it appeared, on cross- 
examination, that there was a written agreement between 
the partial which was not produced, his Lordship direct¬ 
ed a nonsuit. But if we look at the written contract, which 
we are at liberty to do, with a view of interpreting the effect 
of the rest of the evidence, then we see that it is a hiring at 
five shillings per week, evidently shewing a weekly hiring. 

What is the effect of the receipts given in evidence ? It 
is perfectly consistent with them that the hiring might have 
been weekly, but that the rent was to be ( paid quarterly. 

The first receipt certainly shews a variation from the terms 
contained in the written agreement, because according to 
that there was only a period of eleven weeks from the time 
it bears da|e until the 21st December, which would make 
55s. as tile sum due, though the sum paid was in fact 60 s. 

There might have been some reason or other for this de¬ 
viation from the terms of the written contract, which 
caunot discover, and with respect to which we are at least 
left in doubt. The parties might have some particular ob¬ 
ject iu view ift inakjag that arrangement as to the broken 

(«) 2 B. & A. 478. 
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J824, quarter 5 : but however that niay be, I am by no means pre- 
pared to say that the Sessions have done wrong in coming 

x. to the conclusion which they have formed. 

The 

iNBAftlTANTS ~ ... 

of Bathwick. HolroVd, J.—I am oflhe same opinion. I think that 
no evidence was admissible at the Sessions which would 
have the effect of contravening the terms of the agreement. 
The Sessions were at liberty certainly to look at the agree- 
mpnt, but only for the purpose of seeing whether it related 
to the premises in question. The agreement being inad¬ 
missible as evidence, Wb are not supposed to know its 
terms, nor would parol evidence of its contents be admis¬ 
sible. Undoubtedly it might have been shewn from sub¬ 
sequent acts that the agreement had been put an end to; 
but there is no cadence to that effect in this case. There 
is nothing in the receipts to shew any variation from the 
original agreement. Without the agreement, it is impos¬ 
sible for us tat* say whether it was a weekly, quarterly, or 
yearly tenancy, and therefore we cannot say the Ses¬ 
sions have done wrong in holding that this was not a bona 
fide hiring for a year within the terms of the statute. 

Littleii ale, J. concurred. 

Order of Sessions confirmed. 


Monday, Const v. Phillips. 

May 24. p • ju, 

The Court re- -**'• B-AYLY, on a former day, Obtained a riiwlto show ' 

fused to set cause why the warrant of attorney given in this case for 

aside an an- , * ... 

nuity granted «&curing the payment of an annuity of 220/., and the judg- 

on tlmground ment an< * subsequent proceedings thereon, should not be 
that the set aside on the ground that the memorial contained only 

rhriittkn ... . ° J 

names of the instead of setting out at Jlengthahe Christian 

subscribing witnesses to the warrant of attorney were not set out at length in the me¬ 
morial thereof, in pursuance of the 17 Geo. 3. c. 2b. 
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names, of the subscribing witnesses to the warrant of attor- 1824. 
ney, and he relied upon Darwin v. Lincoln (a), Smith v. 

Pritchard (b), and Cheek v. Jefferies (c). In the memorial C “ N8T 
of the warrant of attorney, the witnesses whose names were Phillips.] 
in question, were described as “G.//. Browne, ofhincohis 
Inn t in the county of Middlesex , gentleman,” and “ JE. A. 

Browne.” The annuity was granted in 1806, and in 1S07 
had been the subject of proceedings in the Court of 
Chancery. 


Marryat now' shewed cause against the rule, and con¬ 
tended, first, that as this annuity had been granted before 
the passing of the 53 Geo. 3. c. 141. the provisions of that 
statute did not extend, nor did the decisions thereon apply 


to the present case; and second, that if tl^;objection were 
available, it ought to have been taken in the Court of Chan¬ 


cery in the year 1807. The 17 Geo. S. c. 26. does not con¬ 


tain the same provisions as are found in 53 Geo. S. c. 141. 
In the forlUr, all that is required is, that the memorial shall 
contain, among other things, the name (in the singular num¬ 
ber) of all the parties, and for whom any of them are trus¬ 


tees, and of all the witnesses ; but the latter directs that the 


qjimes of all the witnesses shall be set out in the memorial. 


and there is a form given by that act, which is not prescribed 
in the other. If this had ever been considered a valid ob¬ 


jection to an annuity granted prior to the 53 Geo. 3. it must 
frequently have occurred; but it is remarkable that it was 
not until after the passing of the latter act that it was ever 
suggested. Admitting, however, the validity of the objec¬ 
tion,.it is pjyt which mightjhave been taken in Chancery, and 
being now ^suggested for the first time, after a lapse of 
eighteen years, the Court in the extftrcise of its discretion, 
will not suffer it to prevail, especially as it is now stated on 
affidavit, that there are some erasures, in the memorial, and 
that, in the deponent’s belief, the Christian names of the sub- 


(a) 5 B. & A. 444. 
(i) Ante, vol. i. 374. 


(c) Ante, vol. iii. 185. 
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1824 . 

Const 

Phillips. 


scribing witnesses were originally written at full length' in 
the memorial. 

Bayly in support of the rule urged, that the lateness of 
the objection was no groufld why the Court should not in¬ 
terfere, because instances were to be found in which, after 
a lapse of twenty years, the Courts had set aside annuities 
for similar objections'^). It did not follow that there was 
any objection to the memorial at the time the annuity was 
the subject of discussion in Chancery; this objection might 
have occurred since. K was not because objections of this 
nature had never arisen until after the passing of 53 G. S. 
that they ought not now to receive the sanction of the Court. 
The language of the 17 G. 3. was nearly similar to that of 
the 53 G. 3. ai^Lthe decisions upon the latter statute arc 
equally applicable to annuities granted under the former act. 


Id ^ 

' Abbott, C. J.—Of late ycars^the language of the 17 
G. 3. c. 2ft. has been construed as not being i$fj|ierative on 
the Court absolutely to vacate annuities for objections of 
this nature. The object of the present application is to 
set aside this annuity ; but I think that, after the lapse of so 


many years, it is incumbent on the Court to exercise th|t 
discretion which it has, in latter years, been in the habit of 
exercising. It is suggested here, that there appear to be 
some erasures jo the memorial. Now if that be so, it affords 
a still stronger reason why^ after an interval of eighteen years, 
the Court ought not to entertain the objection. If an ap¬ 
plication of this description had been made soon after the 
annuity wa^ granted, «\t would be in the power olAhe grantee 
to give a full explanation of all the rircumsftmces ufder 
which the annuity was granted; but being called upon at 
the end of eighteen years, he cannot inform the Court re¬ 
specting them with sq much certainty. The witnesses may 
dead, and it may be wholly out of the power of the 

(a) Erparte Mackhth, 2 East, 663. and Van Brawn v. Isaacs, 1 $. 
& P. 481. 
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parties interested in supporting the annuity, to give a satis¬ 
factory explanation of the transaction at the end of so many 
years. I think we ought not in this case to interfere, espe¬ 
cially as this objection, if valid, might have been taken in 
the Court of Chancery. ^ 
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1824. 

Const 

v. 

Phillips. 


Bayley, J. —I am of the same opinion. This is a very 
critical objection, and considering tliat it is not taken until 
eighteen years after the annuity was granted, and when all 
memory of the transaction may have been lost, I think it 
deserves little encouragement, particularly as there is some 
degree of uncertainty, whether the memorial was not origi¬ 
nally correct, and in strict compliance with the provisions of 
the Annuity Act. Under such circumstances, it would be 

a great deal too much to expect us to set ibide this annuity. 

W 

Holkoyd, J. and Littlejjale, J. concurred. 


Buie discharged. 


Phillips v . J. R. Whitmore. 


Monday, 
May 24. 


a HIS was a rule calling upon the plaintiff to shew cause where a de- 

why the bill of Middlesex, issued in this cause, and the bail f e "dant was 
J 7 .... ordered by the 

bond given by the defendant, should not be set aside with Insolvent 

costs. On shewing cause, the facts disclo'sed were these: (?ourt to re- 

The defendant having petitioned the Insolvent Debtors 7 main in custo- 

Court for relief, under the 1 Geo. 4. c. 119- and S Geo . 4. of certain^ 

c. 123. w^, on the hearing of his petition, ordered to be hjr 

dis|hargeqpk>rthwith, as <o all the debts specified in his sixteen months 

schedule, except nine, and with respect to those, the Com- 

missioners further ordered that he should not be discharged,^found at large 

until he should have been in custody at the suit of the seve- months^ Held, 

ral persons to whom those debts werfe due, some or one of und | r 3 t ^‘ t 4 ’ 

them, for the period of sixteen calendar months, to be com- a ’ ny of his 

puted from the day of tiling his petition. Within six months 

not named in the order, might arrest him and cause him to bo confined until the sixteen 
months were expired. * 
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1824. after this order was made, the defendant was found at large; 

Phillips hereupon the plaintiff, one of his creditors for 111. 17s., 
t. and with respect to whose debt the defendant was ordered 

Whitmore. discharged forthwith^ caused the defendant to be ar¬ 

rested on a bill of Middlesex , and held to bail. The question 
was, wfifether the defendant could be arrested at the 
suit of the plaintiff, though found at large before the six¬ 
teen months had expired. 


Chitty for the defendant contended, that although the 
defendant might be liafte to be arrested again, if found at 
large before the sixteen months had expired, by any of the 
creditors at whose suit he was ordered to remain in custody, 

i * 

yet he could not be arrested by the plaintiff, whose debt 
was included indhb schedule, and with respect to which the 
defendant was adjudged by the Insolvent Court to be dis¬ 
charged forthwith. 

Abraham contiA, relied upon the words of*sec. 6. of 
3 Geo. 4. c. 123. and urged that it was competent to any of 
the creditors named in the schedule, to arrest the defendant 
if he was found at large before the expiration of the sixteen 
months, though not named in the ord$r of adjudication. 


Bayley, J.—I am of opinion that this defendant was 
liable to be arrested for this debt, though the plaintiff was 
not one of the creditors at .whose suit he was ordered to be 
detained until sixteen months, from the time of filing his 
petition, had expired. By section 6. of 3 Geo. 4. c. 123. it 
is enacted, that in all leases where # it shall appejttto the In¬ 
solvent Debtors’ Court, that any prisoner shall Ime dond* or 
committed any act fot which the Court is by 1 Geo. 4. 
c. 119. authorized to order, that such prisoner shall not be 
^charged out of custody Jby virtue.of that act, or receive or 
bjj^fentitled to any protection, until he shall have been in 
custody at the suit„of some one or more of the persons who 
were creditors at the time of petitioning the Court, and from 
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whose claims he shall be discharged by the judgment of the 1824 . 
Court, for a period or periods not exceeding three years in ^ 
the whole, the said Court may adjudicate thereon, in the pHI “ rps 
words of the said |ct, without naming any such one or more Whitmore. 
creditor or creditors in such adjudication; l< and thereupon 
the said insolvent shall, under such adjudicati|p, be subject , 
and liable to be detained in prison by his then detaining ,<$l- 
ditor or creditors, and to be arrested or charged in custody 
by any of the other creditors in his schedule, until he shall 
have been in custody for such period or periods in the whole, 
as shall be specified by such adjudication.” It is clear, 
therefore, from the language of the statute, that whether 
the creditor be named or not named in the adjudica¬ 
tion of the Court, that can make no difference as to the 
liability of the prisoner to be arrested or gfcirged in custody, 
until the period specified jn the adjudicafiH shall have ex¬ 
pired. Nothing depends upon the form of the adjudication. 

I think every one of the defendant’s creditors named in the 
schedule bus a right to say, that he shall remain in custody 
for sixteen months. 


Holroyd, J.—I am of the same opinion. The Insolvent 
Debtors’ Court being of opinion that the defendant had 
misconducted himself towards certain of his “creditors, ad¬ 
judicate that he shall not be discharged until sixteen months 
are expired. Now, though the defendant may not have mis¬ 
conducted himself towards his other creditors, still they have 
a right to see the judgment of the Court enforced. I think 
the words of the fith section are conclusive, and therefore 
this rule ^pst be discharged. 

Abbott, C. J. and Littledale, J. concurred. 

Rule discharged without costs («). 

♦ * 

( tl ) m Vide Edwards v. Tucker, ante, 216. 



350 


C/ASES IN THE KING % BENCH, 


1824. 

Li-.e et Ux.«. Goodlad. 

feofantiu on was a rl, ^° ^ 18 ‘ ^ or a procedendo, obtaiued upon the 

action Brooghl* ^davit of Ifee plaintiff’s attorney, which stated, “ that on 

Cour^for™-- ®^p^ 1 ^ c {°^ er ^ ast > deponent entered an action and plaint 
famaUon, after in the Sheriff’s Court of Newcastle , at the suit of the plain- 

common ap- a S ainst l ^ e defendant for defamation, in which the 

pearance and damages were laid at 13/.; that on the 31st October , the 
ment by de- S defendant was served with a copy of the certificate of tlie 

th^proceed^ en J r y acl * 011 > an d on the 5jji November last, deponent 
ingsbyCerti- declared the cause in the Court; that shortly afterwards. 

Court,"with- 8 ^ r * ^ n S ^ eas attorney for \he defendant, entered a com- 

out entering mon appearanc^to the action, whereupon deponent filed a 

nizanaf^Heldj declaration wheSh the cause of action w$s set forth, and 

that the case the damages laid at 13/.; that the defendant not having 
was within k b 

5iG.3.c, 124. P^aded to the declaration, interlocutory judgment was had 

CouVtawarded against him ’ ailli the l >laintiffs we* aboft to assess their 
a procedendo damages on the 30th January last, when the defendant’s 

anVs h de d fauh d ’ attorne y ,od S e d a writ of Certiorari in the cause which was 
inmh 6 " 16 ”" 8 al ^ OWed ’ l ^ at deponent lias searched in the office of the 
nkanceVhere-' Prothonotary of the said Sheriff’s Court, and that there 

tl^damages * < *° eS not a PP^ ar to * iave ^ ccn a «y recognizance entered into 
being laid only hy th e defendant, or any person on his behalf, either at the 
at time of the allowance of the writ of Certiorari, or sinqc, as 

the statute 51 (7. 3. c. 124. s.S. requires, where the cause 
of action does not amount to 15/. or upwards.” 

Tindal shewed caufc, upon an affida\il, sii>tj jg*r that the 
Certiorari was issued on the 2$t\\ January last,Returnable 
on^the 12th February last, and that the return of the 
„„ Sheriff had been filed in this Court; and lie contended that 
J«(he rule must be discharge^ on two grounds : first, because 
J the statute did not {require a recognizance in actions fpr un¬ 
certain damages, but only in actions for debt; and second, 
because the applicttion for the procedendo came too late, 
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not having ebeen made till after the certiorari was returned 
and filed of record in this court. Upon the first point he 
referred to the statutes 12 G. 1. c, 29. 19 G. 8. c. fo. s. G. 
upon which the 51 G. 3. c. 124, was founded, as shewing 
that the object of the legislature was to coufine the provisions 
of the latter to actions in iufeiior corn ts, brought for the 
recovery of debts, or for such causes of action for wlncfTa 
defendant may be arrested, and not to«extend them to actions 
brought for damages merely; and on the second point he 
cited Tidd's Practice («), Vaznleilq v.Baldo {(>), md f Gilbert 
oh Exeputions (c). 

* 

Chitty, conti 2i, was stopt. 

'* 

Per Curiam. This mle must be made absolute. The 
statute is not cqpfined to .actions brouglifto iccover liqui¬ 
dated damages; it extends to all actions brought for the 
recovery of debts or damages under 15/. It is peremptory 
in providing that i|o suen cause shall be removed unless the 
defendant shall enter into a recognizance to the plaintiff in 
the inferior court, with two sufficient sureties in double the 
sum due for the payment of the debt afid costs, in case judg¬ 
ment shall pass against him; and as the present defendant 
has not complied with that provision, the certiorari issued 
irrugularl), and the procedendo ought to go. The defen¬ 
dant could have no cause for complaint, because he had in 

* • 

the first instance suffered judgmcht to pas’s by default, and 
theiefoic when he sued out the certioraii, he was especially 
bouud to give the plaintiff the security required by the law. 

# ' 
Rule‘absolute. 

(0 413, 7th E<1. (/,) 1 Salk. 3.U. 6 Mod*. 177. S.C. (r) 144, 


351 

1824 . 

Lee 

v. 

Goodlad, 



CASES IN THE KU?GS* BENCH, 


353 


1824. 


JViieg * In ihe matter of Rix and Attofticr. 

May 28. , 

Where job- sSCARLETT on a former day obtained a r|ile calling 
tices omitted _ , , , „ . 

to out on Ufijn tv?° Justices of the county of Surrey to shew cause 

the record of a* Ay a mandamus should not issue to them, commanding 
the Building them to insert in th? record of a conviction under the 

denceadduced ^ ct > 14 Geo. 3. c. 78. the evidence* givfen on the 

on the hearing hearing of the information upon which the conviction was 

tion^as nearly founded, as nearly as possible in the words used by each of 

fts possible in^ the witnesses examined upon the said hearing, in pursu- 

by each of the ance of the 3 Geo. 4. c. 23. it being suggested that they 

witnesses, in jj a< j omitted many parts%f the evidence material to the de- 
pursuance of 

3 <7.4. c. 23. a fendantd case. 

mandamus is* *. jy 

sued to compel > <tt 

them to do so. Cowley (with whom was Thesiger) now shewed cause and 

Contended that it never could have been the intention of the 
legislature in passing the statute <|pc. 23. to impose 

upon Justices the necessity of setting out upon the record 
of conviction the evidence of all the witnesses, whether 
^relevant or irrelevant to the matter at issue, which a de¬ 
fendant, or even an informer, might think proper to adduce 
on the hearing of an infoimation. That act gave a form of 
conviction to be adopted in all cases where no particular 
form was given by the statute; but although it directed 
that the evidence, as nearly as possible, in the words used 
by the witnesses, should 15e stated on the record; yet there 
was considerable doubt whether that direction extended to 
4|he evidence* given the behalf of the defendant. The 
words within the brackets were *[“ here state tie evidence, 
and ns nearly as possible, in the words used by th$ witness; 
and if more than one witness be examined , state the evidence 
given by each,] [or, if the defendant corf ess, instead of stating 
Jthe evidenefi say ] and the said E. F. acknowledged apd vo- 
Julftarily confessed the same to be true, Now here 

there was no express direction thht the evidence for the 
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defendant skould.be set out it) case he did not confess. All 
that the direction imported was, that where the defendant 
did not confess,A fogn the evidence iirsupporj; of,the informa¬ 



tion should bo set out; but where he confessed, then it 
need not be set out, and the Justice is simply to state the 
nature of the charge contained in the infornlh^on, and t||ea 
proceed to state that the party acknowledged and volt^ir 
tarily confessed the satire to be true.* If the present appli¬ 
cation could succeed, it would entirely defeat the object of . 
the statute, which was to facilitate summary proceeding^ 
before Justices, and to remedy tj*e inconveniences often 
arising from the want of a general form of conviction; If 
the Justices were required to set out all the evidence in this 
case, they must load’the record with a great deal of irrele¬ 
vant and, impertinent matter, and this would irnpdle upon 
them a degreefof difficulty which never cduld have been in ■ 
the contemplation of the legislature, and which is certainly 
not authorised by the terms of the statute. , "■> 


In Be ifrx 
and Another. 


Scarlett, Barnewall, and Chitty , contra, insisted that the 
direction of the statute was clearly intended to embrace the 
evidence bath pro and con. The object of the legislature^ 
was to require the Justices to shew upon the face of the 
record that the conclusion of guilt, which they had drawn 
by the conviction, was w|^rauted by the evidence. This 
object could not be effected by partially setting .out the 
evidence on both sides on the hearing of the information. 
There was no desire in the present 4ase to load the record 
with irrelevant matter; all that was required was, <that the 
Justices should set out so much of <^ie evid#ice on botl# 
sides as wokld raise an important question on the Building 
Act, whi^ph the parties interested wished to bring under the 
consideration of the Quarter-Sessions. To this extent the 

application was justified by the terms of the statute. 

, • f ■ ' , 

Abbott^E**). —lam clearly of opinion that the direction 
in the statute embraces the evidence both in support of the 
VOL. iv. A A 
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1824. information and for the defence. The Justices are not 
bound to set out all the irrelevant matter which may happen 
and Anether. t0 g^en ™ evidence before them. Tfyey are to state the 
’ evidence as nearly as possible in the words used by the wit¬ 

nesses ; but this must be understood to mean such evidence 
asjis relevant to the charge c<&tained in the information. 
The Justices, niusj use their discretion in this matter; but 
it is-quite clear that it is their duty^to attend to the general 
^djrection contained in the statute. Here the Justices have 
riot done that which the act requires them to do ; and the > 
single question is, whether we are to order them to do that 
which the law requires them to do; and I am of Opinion 
that this rule must be made absolute. There was a similar 
application to this, made last’JEosfer Term, in the case of a 
game dShviction («); and we were of opinion on that occa- 
>;sion that it was the duty of the MagistrateJ^to set out the 
evidence on both sides where was relevant tn th#» matter 
ad issue. 


The other Judges concurred. 


Rule absolute (b). 


(«) See Hex v. Marsh, ante, 260. 

(fi) It may be useful here to insert the form given by the statute 
3 G. 4. c. 23. which is as follows :— 

County [or 7 Be it remembered,^bat on the day of 

as the cate r ip the year of our Lord* at in the 

may fie] of J coufity of A, B. of in the county of 

Labourer, for ajethe^case may fie] personally came before me 
for, before us, 4c.] C. D. one [or more, as the case may fie] pf His 
Majesty’s Justices of the Peace ior the said and informed 

$Jpe [or us, that E. F. of in the county of <?n the 

, \ day ot at <* in the said did [here get forth the 

fact for which'the information is /aid] contrary to the forogffk'f the statute 
in such case made and provided, whereupon the said E. F. after being 
'; duly sutnmoned to answer the said charge, appeared before^pne for us, 

' r&c.j fin tlie day of at in the said and having 

beard the charge contained ip the said information, declared he was not 
" Juliy of the said offence [or, as the case may happen to fie] dill not 
par befyfdime, [or us,*&c.] pursuant to the said summons, [or, did 
Ilect and refuse to make any defencf against the saief charge];, where- 
Bpra 1 [or we, &c. or nevertheless 1, or we, &c.] jhqjpid Justice, or 
did proceed to examine into the truth of the «l&rge contained ' 
in the setd^informatiop, and on the day of aforesaid, at 
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The King Inhabitant^ of B is nn'i worth. 


Friday, 
May, 2d.' 


Ry an order of two Justices, James Fletcher, his wife, A yearly hired 
and their three children, \Vtre removed from the parish|pf bl r ndry,had by 
Benniworth to the parish of Calcethorpe, both in the couigj|y agreement, a 
of Lincoln. Ori appeal, the Sessions quashed the'* order denfa^oocF^ 
subject to 4 tbe opinion or this Court, on the following case: 

. In the year 1803, the pauper, James Fletcher, then anbe keep of a 
married man, was hired by yearly hiring, as a confined master’skmd 
laborer in husbandry with Mr. Day , of Calcethurpe Farm. The keep of 
The pauper had, according to agreement, a house and gar- j n g t e a d ofso 
den, a rood of potato# land, and the keep of a cow on his wages, 
master’s land. The cow was instead of so much "money j„g failed in 

for wages. TRie pauper remained in Mr. Duu *s service t * 1 . e raas " 

° 1 1 * 7 ter in place 

eleven years, during which time, viz. in the year 1813, the thereof, kept 

pauper's cow failed in milk, on wliich account, through the ^ hU ^ 

kindness of his titter, Iftd not in consequence of any bar- land, through 

gain, the pauper had in the place of the former cow, tw'o not j n co ’ nse . 

heifers kept for him by his master, on his masters land, quence of any 
, m , bargain. The 

about eleven months. The potatoe land, and keep of the jptatoe land 

two heifers, were, together, of the value of JO/, per annum 

and upwards, hut the potatoe land and keep pf one cow, heifers‘being, 

were below that value. On leaving Mr. Day , the pauper d^vahl^of^ 

the parish of aforesaid, one credible witness, to wit, Jt. W. of tbot thfs was 
in the county of upon his oath, deposed, and saitfa [if renting a tene - 

Jb. F. be present, say, in die presence the said E. r.] that within rnent as to 
, months [or, as the case may ic] next Blfore the said information con f er a set . 

was made before me [or us, &c.] the said Justice by the said jJ. B. to ,j ement a f ter 
wit, blithe day of in the year * the said E, F. sufficient 

at . in the said county of [Acne stateJLhc evidence, and residence. 

as nearly qt pau&le in the words psed hy the witness; and if more than ' ■ 

one witness he examined, state the evidence given by eacli\ or, if the de- r 
fendant confess, instead of stating the evidence, say\ and the said E- F- 
acknowledgdd apd voluntarily confessed the same to be true; therefore* 
it manifestly appearing to me [or us, &c.] that he the said E. F. is, 
guilty of the offence charged upon him in the^said information, I [or WjP, 

&c.Jdo hereby convict him of the offence aforegaid, and do^declare bud 
adjudge that he the said E. F. hath forfeited the sum of * of 
lawful money of Great Britain, for the offence aforesaid, to be distributed 
[or paid, ps the die ritay be] according to the form of the statute intbat 
case made and, provided. Given under my hand [or our hands^ '&c.J 
and seal^ the day of in the year of<our Lord 

A a 2 
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went to live as a confined laborer with Mr. Briggs, at 
Scamblesby , with whom he remained for five years. For 
the last three years of the pauper’s service.With Mr. Briggs, 
the pauper was relieved in Scamblesby, by the parish of 
Donington-on- Bain. At the expiration of the pauper’s ser¬ 
vice with Mr. Briggs, the parish of Donington-on-Bain took 
hifirt and his family to their parish, and put them into a cot¬ 
tage in the parish of Bennmoith, a% adjoining parish, where 
they continued to relieve them until some time in the year 
1822. The pauper then became chargeable to the parish 
of Benninorth , and tvft» Justices, by an order, removed 
him and his family to Calcethorpc. The question for the 

opinion of the Court is, whether the pauper gained a set- 

< *• 

tlement in the latter parish. 


t 


Scarlett and Empson , in support of the order of Sessions. 
The cases in which it has been held that the right of a 
servant to feed cattle upon his mgpter’s laud constitutes a 
tenement, within the meaning of the stdltate 13 & 14 Car. 
2. c. 12. are very anomalous and extraordinary. Attempts 
are now making to extend this modern head of settlement, 
but they will not be received with favor by the Court. 
There is one rule which has never yet been broken through 


with respect to cases of this kind, namely^ that where the 
feeding of the cattle is receive^ by the servant as a portion 
of hilrwages,, it does not constitute a tenement. Now the 
feeding of the two heifer.^ in this case, clearly formed a part 
of the pauper’s wages, and consequently cannot be held a 


tenement such as will confer a settlement. [ Bay ley , J. 
The case finds thab*there was no obligation <^n the master 
to provide the heifers for the benefit of the servant; there- 
was no bargain to provide them—they were provided from 
motives of kindness (a); then can they be considered in 
the nature^of wages,?] It is not perhaps material to dwell 
upon that point, because the more comprehensive and im- 
portqpt question is, whether the right to* the profit of the 

(«) See Rex v. t'illonglcy, 1 T. It. 45b. 
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cattle, whether acquired by favor or in the shape of wages, 
constituted the pauper the occupier of a tenement, within the 
meaning of the sfsftute. It seems^ impossible, consistently 
with the case of Rex v. Cheshuut («), to say that the pau¬ 
per here was an occupier, or that he came to settle; for 
here, as in that case, the occupation was only as a servant, Benni worth 
and the relation of landlord and tenant did nbt exist. So 
in the recent case of Rkx v. Bar dwell ( b ), which was almost 
the same in circumstances with the present, it was held 
that the pauper did not come to settle as a tenant, and 
therefore acquired no settlement; *and for this reason, that 
he took the feeding of the sheep as a servant, and therefore 
could not be considered as renting a tenement within the 
meaning of the statute. The mere pernancy of the profit 
of land by the mouths of the cattle is not sufficient; it must 
be enjoyed by means of an express contract; there must 
be a stipulation that the cattle shall be fed with the grow¬ 
ing produce of the lan^and the contract must be entire add 
to the full valu£of 10/. per annum. Now most, if not all 
of these circumstances are wanting in this case. The only 
two cases which bear against this argument are Rex v. Fil- 
longley(c) and Rex v. Lakenheath (d); but the present is 
distinguishable from them both ; from the former, inasmuch 
as here the whole tenement was dependent on the will of the 
master, and might have been withdrawn at any fo ment; 
and from the latter, because here there is aio contract at all 
under which the pauper held, the case expressly negativing 
the existence of any contract. In order to acquire a settle¬ 
ment by renting a tenement, the following requisites must 
be complin with: the pjuper must dome to settle as tenant 
of all the property; Rex v. Bareness (e) and Rex v. Glas¬ 
tonbury (/); he must stand in the /elation of tenant of the 
premises during the whole time; Rex v. South Lynn (g ); 
for if he is merely#sccupier of a tenement from which he is 


(а) 1 B. & 4 .473. 

(б) Ante, vpl. iii. 369. 

(c) 1T. R. 453. 

(d) Ante, vol. ii. 816. 


(c) 4 M. & S. 210. 

(f) t B. &. A. 481. 

(g) 5 r r. R. 661 . 
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removeable at the pleasure of his landlord, that will not 
confer a settlement; Hex v. Londonthorpc (a ); the value of 
the land on which the cattle are fed must appear to be 10/. 

Inhabitants P er amium > the profit of the cattle amounting to that sum 
of not being sufficient, Rex v. Min worth (b); and the contract 

Benniwortiu un( j er w j,j c jj j, c holds must be express, or at least cannot 

* 

be implied without some evidence, to shew its existence; 
Rex v. Crojt (c). Here the pauper did not come to settle 
&S tenant, and therefore never stood in the relation of te¬ 
nant ; besides which, even if he had done so, he was re- 
moveable at any time at the will of his master; the.value 
of the land is not proved to be 10/. per annum; and;there 
is no evidence of the existenpc of any contract for taking 
the tenement, without which the holding is inefficacious, 
and which in this case cannot be implied. Upon all these 
grounds it is submitted that no settlement has been ac¬ 
quired, and consequently that the order of Sessions must 
be confirmed. % 


Copley, A. G., Nolan, and Clinton, contrsL The feed 
of a cow, coupled with sufficient occupation, and th^ neces¬ 
sary amount of value, will confer a settlenaent, whether 
it is taken by the pauper expressly as tenant, oi^as a servant 
in lieu of wages; for if a man pays rent in labor, it is the 
same s^pponey. Here the pauper, besides Having a house 
to live in, had a-rood of potatoe land, and two heifers, which 
were kept for him on his master’s land. The potatoe land 
and the feed of the two heifers amounted together to the 

annual value of 10/. and therefore he rented a tenement 

§ 

within the meaning of the statute^ and has acquired a set¬ 
tlement. The amount of rent actually paid by the occu¬ 
pier is quite immaterial, if the land he holds is of suffi¬ 
cient, value. [Bayley, J. Did this pauper come to settle 
upon a tenement of sufficient value? This case seems to 
me, in some of its circumstances, to be new, and distin¬ 
ct 3 B. & A. 171.' 


(*) 6 T. R. 377. 
(b) 2 East, 198. 
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guishable from all that have been cited.] He wag tenant 
of property amounting altogether to 10 1. per annum, and 
that is enough. ftex y. Cheshunt (a) does not apply, be¬ 
cause that was, decided upon the 'ground that the pauper 
occupied the house, not as tenant, but as servant. Whe¬ 
ther rent is or is not in fact paid, is perfectly immaterial, if 
the value of the tenement be sufficient. Souih Sydenham 
v. Lamerton (h). Rex v. Fillongley'( c) is decisive to shew 
that occupation under a demise to a tenant to hold as long 
as the landlord pleases, and to be taken again by him 
when he pleases, is a sufficient taking of a tenement, and 
completely answers the objection on that point. That case 
has been recently recognised and confirmed in Rex v. 
Croft (jd) and Rex v. Lakenheath (e), and all those deci¬ 
sions must*be overruled before the Court can hold that 
the permissive occupation in this case has vitiated the set¬ 
tlement. An express contract is not necessary, it may be 
inferred from the condjjpt and situation of the parties, and 
from the circumstances of the case. An actual enjoyment 
of any interest in land of the annual value of 10/. during the 
space of 40 days, is all that the statute requires, and that is 
found m this case. Rex v. Bardwell (f) was decided upon 
the grounds tliat‘there was no agreement that the sheep 
should be j&sture fed, and therefore does not govern the 
present case. In Rex v. Bowness(g), the question.was, not 
whether there was any contract, but what was t4fth$ture 
of the contract between the parties, and ‘that was decided 
upon the ground that the contract was one of sale, and 
therefore that there was no occupation within the Waning 
of the statute; and the decision in Rex v. Glastonbwy ( h ) 
turned precisely upon the same point. It has been said, 
that the pauper’s occupation of the tenement was merely 
incidental to his service, and therefore conferred no settle¬ 
ment; but the fact is not so; this case falls completely 
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(а) 1 B. & A. 473. u ) Ante, vol. ii. 316. 

( б ) 1 Sess. Ca. It 2.1 Str. 57.S. C. (f) Ante, vol. iii. SG 9 . 

(c) 1 T. R. 45 ft. (W) 4 M. &. S. 210. 

(<03B.&A, 171. (h) i B.&. A. 481. 



360 


CASES IN THE KING’S BENCH, 


1824. 
The Kino 


v. 

The 

Inhabitants 

of 

Benniwobth. 


within the description given by Lord Ellenborough , C. J. in 
Rex v. Minster (b), where he says, “ Here it is stated that 
the pauper hired two cows, and that they were kept on the 
land of the master during the summer months; and it does 
not appear that this was connected with the service, or that 
it was necessary for the convenient performance of it that 
he should have the two cows.” Rex v. K eh tone (c) and 
other cases might be cited to the same effect, and to prove 
that the occupation in this case was such as the law requires. 
Upon every principle, therefore, it seems clear that the pau¬ 
per has acquired a settlement by renting a tenement in 
the parish of Calcelhorpe , 


The case \vat> argued on *a former day in this Term, 
when the Court took time to consider of its judgment, which 
was now delivered by 


Abbott, C. J., who, after recapitulating the fact#stated 
in the case, said, “ The question before the Court in this 
case was, whether, under the circumstances thus stated, the 
pauper had gained a settlement in the parish in which he 
was hired, and wherein he had these two heifers, ^nd the 
other advantages mentioned in the case. re all strongly 
impressed with the inconvenience of conferring a settle¬ 
ment by a contract under circumstances like the present, 
and that impression we thought it better to cousider 
this subject before we delivered our judgment. We have 
done so; but we find the faw so firmly established, that the 
perception of the profits of land by the mouths of cattle is 
a tenement within th« meaning of 13 and 14 Cur. 2. and 
that if such’a tenement be of the Value of 10/. it^vill confer 
a settlement on the occupier, whether the rent be paid in 
money or labor, that >ve do not think ourselves at liberty 
to infringe this doctrine; and consequently we are of 
opinion that a settlement was gained by this pauper in the 
parish of Calcelhorpe; and therefore the rulg must be made 

{b) 3 M.&S. 276. * 

(c) See Rex v. Cherry Willingham, ante, vol. iii. 13. 
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absolute for quashing the order of Sessions. The inconve¬ 
nience, however, of this decision will only be retrospective, 
inasmuch as the law, so far as it regards this head of settle¬ 
ment, has been altered by the 5Q Geo. 3. c. 50.; so that no 
person need now abstain from such acts of kindness towards 
laborers in husbandry as are mentioned in this case, through 
the fear of bringing a burthen on his parish. * 


1824 . 
The Kino 


v. 


The 

Inhabitants 

of 

Benniworth. 


Rule absolute. 


Davies Rogers. 

COMYN moved for an order to discharge the defendant, 
under the small debt act 48 Geo. 3. c. 123. s. 1. from an 
action brought by the plaintiff in the Court of Great Ses¬ 
sions in Wales , in the county of Montgomery. He pro¬ 
duced an affidavit of the prisoner, that the debt for which 
he was in execution was under 20/.; and that he had been 
tw'elve calendar months in Montgomeryshire gaol, and had 
given the plaintiff due notice of the present motion. 


„ b 




D. F. Joyes opposed the defendant’s discharge, con¬ 
tending, on the authority of Exparie Neilson(a) and Mag - 
nay v. Gillies (6), that the defendant was only entitjMj to an 
order nisi. He admitted that a contrary practice nad ob¬ 
tained in this Court, because the'objection had never been 
taken. 


Monday, 
May 31. 
An order for 
the discharge 
of an insolvent 
debtor under 
the small 
debts act 48 
Gr. 3. c. 122. 
is absolute in 
the first in¬ 
stance, after 
due notice of 
the applica¬ 
tion being 
given to the 
plaintiff or bis 
attorney. 


The CrtuRT, however) were of opinion thafif the plain¬ 
tiff, or his attorney, had received due notice of the defend¬ 
ant’s intention to apply to the Court for his discharge, that 
was sufficient. There seemed no good reason why, after 
due notice of the intended application, an order nisi only 
ought to be granted. 

» 

(a) 7 Taunt. 37. 


(6) Idem, 467. 



m 
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Jones then objected that the defendant’s affidavit had 
been made on unstampt paper, and consequently he was not 
in Court. The last sta^p act, 55 Geo. 3. c. 184. contained 
an exception in favor of persons applying under the lord’s 
act, but there was no exception as to prisoners seeking their 
discharge under the Small Debts act. 


Comyn admitted that this was so, and therefore took 
nothing by his motion. 


Rule refused. 


Monday, Attenbohough v. Hardy. 

May 31. ■ 

Where a V^N shewing cause against a rule nisi for a procedendo in 

plaintiff, in an this cause, the facts were these: Plaintiff brought an action 

inferior juns- . ° 

diction, against defendant in the King’s Court of Record at Not - 

tiemfor 8° aC " Bingham, for the recovery of 8/. 17s. 3d. f amount of goods 

17s. 3d., but sold and delivered to him w ithin the local jurisdiction, and 

mages in the h* s damages in the declaration at 20/. The defendant 
declaration at entered an appearance, but no plea being,, filed within the 
defendant, time required by the practice of the Cdurt, interlocutory 
cuuiryjudg- judgment was signed, and the usual notice given for exe- 
ment siped curin g a n inquiry of damages on the 28th nApril last. In 
removed the die time the defendant sued out a habeas corpus cum 
causcin^his caus&, for the removal of^the action into this Court, and it 
corpu^' was removed accordingly, without the defendant entering 

vd^hout U enter recognizances required#* by the 19 Geo. 3. c. 70. 

ing into the s* 6; and the question was, whether, as the plaintiff had . 
requfretHby 6 * ^is damages * n declaration at 20/. though the debt, 
19 G.. 8. c. 70. in fact, was only 8/. *17 s. 3d. the defendant was entitled to 
refused a^prtt remove the cause by habeas corpus without entering into a 
cedendo. recognizance with two sureties, pursuant to that statute, as 

in cases where the cause of action does not amount to 1 5l. 

L ' s 

Chitty shewed cause against the rule, and contended, that 
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the amount of damages laid in the declaration was the cri¬ 
terion by which the plaintiff’s cause of action was to be 
estimated, and consequently this gfjis not a case requiring 
bail upon the habeascorpus. 

F. Pollock, contrA, contended, upon the words of the 
statute, that the actual debt being only 8/. l^s. 3d. that 
must be considered as the cause of action, and therefore 
that bail ought to have been put in on the removal of the 
cause. But, 

it 4 

Per Curiam (a ).—Wc think the amount at which the 
plaintiff lays his damages, and,not the actual debt, must be 
considered as the cause of qction within the meaning of the 
statute, and therefore this is not a case requiring bail upon 
the habeas,.corpus. 

v Rule discharged without cp|ts ( b ). 

j i 'dly. 

(a) Holrnyd, J, was gone to Chambers. 

(b) See Lee v. Good lad, ante, 350. 
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Harrison v. Bainbkidge. * 

JPATTESON had obtained a rule to shew' cause why the 
costs allowed to the defendant by the Court of Chancery 
upon the dismissal of a bill filed by the plaintiff against the 
defendant in that Court, should not be set off and allowed 
against the verdict obtained by the plaintiff in tliis cause, 
• and in the mean time the proceedings stayed, upon an affi¬ 
davit, stating, that in Michaelmas vacation, 1820, the plain¬ 
tiff commenced a sui^in the Court against the defendant by 
filing a bill of complaint, to which the defendant put in an 
answer; thatin Trinity Term, 1823, the suit was dismissed, 
and the defendants costs were taxed at (50/. 10s. 5d>, for 
which a writ of Subpoena issued against the plaintiff; that 
search had been made after the plaintiff, in order to serve 


Monday , 
May SI. 

The costs of 
a bill in Chan¬ 
cery, dismiss¬ 
ed in favor of 
the defendant, 
may be set off 
against the 
plaintiff's 
costs of a suit 
in this Court 
for the same 
cause of ac¬ 
tion, subject 
to the attor¬ 
ney’s general 
lien. 
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him with the subpoena and to demand the money! but that 
he could not be found, and that the money is still due to 
the defendant; that it^JHUtry Term, 1823, the plaintiff 
commenced the present action against the defendant, which 
was tried at the Sittings in Hilary vacation, 1824, when the 
plaintiff obtained a verdict for 150/., and will be entitled to 
final judgment and execution this term; and that the suit iu 
'Chancery, and the present action, were commenced by the 
plaintiff for the same cause of action, and on the same ac¬ 
count, and with the same object. 


Wightman now shewed cause, and contended, that this 
was an application to which {he Court could not listen. The 
costs of a suit in equity cannot pe set off against a.verdict 
in a cause in this Court. In Doe v. Winch (o), the Court 
refused to stay the proceedings in an action of ejectment 
until ^e taxed costs of a suit in equity, brought by the same 
party, for, the recovery of the same premises, were paid; 
and the principle upon which the Court acted was explained 
b y Abbott, C. J. in the distinction which he drew between 
costs at law and costs in equity; “ The costs at law,” said 
he, “ are the legal consequences of the suit; the costs in 
equity are in the discretion of the Chancellor, and entirely 
depend ffpon circumstances.” It has also been held, that 
an action at law is not maintainable updn a decree of a 
Court of Equity, for a specific sum of money, founded ou 
equitable considerations*, only; Carpenter v. Thornton (b ); 
therefore^ if the award of costs by the Court of Chancery 
would not support # an action,%t clearly cannot be set off 
against the claim consequent upon an action. 


Bayi&y, J.—The case of Hall f, Ody ( c ), is a direct 
authority in support of this application. *That was a motion 
to set off the costs of an action of ejectment recovered by 

the defendant against the plaintiff in K. B^ against the 

•» 

(«) 3 B. &A. 602. (c) & P. 28. 

(A) 3 B. & A.52. 
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■costs of au action of trespass in C. B. in which the plaintiff 
had recovered a verdict; and it was insisted, that in all the 
cases where a set off of that kindjiad been allowed, both 
actions had been ip. t tlie same Cwt; but the Court over¬ 
ruled the objection, saying, that a set off had even been 
allowed between costs in the 4 Court of Equity and costs in 
the Court of Law; and Heath , J. observed, th^t he remem¬ 
bered that in a case where an ejectment had been brought in 
K. B. and afterwards a formedon in C. B., proceedings 
were stayed in the latter until the costs of the*former were 
paid. • 

Abbott, C. J.—That is a decisive authority. Here the 
application is only t6 set off the costs of one suit against 
the other, the subject matter o fid is pule between the parties 
being tho same; and I see no objection why the costs of 
die oife should not be set off against the other. The rule 

must bd made absolute, subject, however, to the atlbmey’s 

... * ;■ :jsh ■» 

general lien. * 

Holrotd and Littledale, Js. concurred. 

'n r> 

■* Rule absolute (a). 

& 

(a) Vide 2 II. Bl. 243. G T. R. 450. 1 Taunt. 426. 8 East, 362. 

1 M. & SiS40. Id. 4)96. 4 Madd. 391 . 5 J. B. Mooie^05. 3 B. & 

A. 52. A, -i 

. * '* 


Thwaites and Another v. G^llingtqn., 

LIN shewing cause against a |ulc Nfei for staying the pro¬ 
ceedings on the bail bodd in this case without costs, the 
facts were these the 10th May+ the defen^nt having 

been arrested, gave ftotice of bail to the plaintiffs’ attorney, 
and on the 11th, the defendant’s attorney was served with 
notice of exception, whereupon notice of justification was 
served for the,* 15th, on which day the bail wqpe opposed, 
and one of them was rejected ; and the time for justifying 
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. May 31. 
Giving notice 
of exception 
to bail, with¬ 
out actually 
entering the 
exception, is 
a nullity, and 
the irregula¬ 
rity is not 
waived by the 
defendant's 
acting upon ' 
the notice. 



see 
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1824. bail, having expired, an assignment of the bail bond was 
taken: it was afterwards discovered that no exception had, 
Thwaites * n p 0 j nt G f f ac ^ been entered by the plaintiffs* attorney in 
Galljugton. the bail book kept at tnWuudge’& chambers, pursuant to the 
rule M. 8 A. r. 2. and the defendant hawing perfected his 
bail, obtained the rule above mentioned, and the question 

sy % ^ '* " * 

now was, whether the omission actually to enter an excep¬ 
tion to the defendants bail, rendered the plaintiffs’ proceed¬ 
ings irregular. 


Campbell t for the plaintiff, contended, that the defendant 
had waived the objection by acting upon the ffotice of ex¬ 
ception, which had been served, and that in point ofpractice 
the exception need not be actually entered. 

4 * * 

■ ■ • 

C kitty, contra, insisted, that it was necessary actually to 
enter the exception, otherwise the mere notice an excep¬ 
tion W^uld be a nullity. In Hudson V. Garrett (a),' Abbott, 
C. J. said/ u there is if© doubt that the*exception ought to 
be entered, according to the practice of the Cottrt, and I do 
not think the defendant waives his objection by haviftg acted 
upon the poticc merely, and therefore I think*the proceed¬ 
ings irregular. There is something which the plaintiff ought 
to have dqne which he has not done.” 


The Court, acting upon the authority of this dase, made 
the.rule absolute, upon payment of costs. 


% 




Rule absolute accordingly. 


(a) i Chit. llep. 174. See Tidd, £36. and 1 A rchbold, p. 83. 
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Monday, 
May 81 . 


W » 

Bramwell and Another, Assignees of Noakes, 
a Bankrupt, r^LucA^nd Others. , . 

TROVER, by the assignees of William Noakes , a bank- where- 

rupt, to recover theof a lease*an<| divers goods and trader, at the 
, ''.Jr. , w 7 . , t,_ suggestion of 

chattels, amounting in value to 280/. 19«* 10a. donvert i by his attorney, 

defendants to their own use. Plea not-guilty, and issue pdledameet 

thereon. At the trial "before Abbott, C. J. at the Middlesex ditors, to be 

Sittings, after la$t Hilary Term, a verdict w^s found for the [^eandtKJ 

plaintiffs, subiect'to the opinion of the Court upon the fol- and on th© 


, * « morning of 

lowing case: * t^at day went 

On th* 7tb» November last, at seven o’clock in the even- t0 l J ie a “ or " 

• ' •* . T . . . , ney’s office, 

mg, the l^ise and goods m question were seized by the and inquired 

defendai^9y*Affl///irts Prime Lucas aud William Thompson, he^coaldasfo^ 

who were Sheriffs of London , apd also'Sheriff of Middlesex , ly attend the 

under twp writs of Elegil, issued on that day, founded on a ouTbdngar^ 

judgment obtained by the defendant Thomas gropes against f°J ^ 

the said Wi{Uitm Noakes, for 4,000/. damages, eighty-four attorney bav- 

shillings^costs; and the only question in the cause was, !%' slyise< * . 

¥ ^ . him to remain 

whether|he s|.id William typakes had committed an act of at the office, 
bankruptcy prior, to such seizures under the said #rits. In ascertained 
order to prove such prior act of bankruptcy, Mr. Scott was whether the 
called as a witness^ on the part of the plaintiffs, and stated would engage 

that he acted as solicitor to the bankrupt, and in that charac- t0 .P ve ^im a 

. safe conduct; 

ter, and upon his, Mr. Scott* s, suggestion to the bankrupt, the trader re¬ 
called a meeting oj^his creditors, to be held at the Oe^ge ^ffic^accord- 6 
and Pjulture Tavern, in Cornhill, at twelve o’clock at noon, ingly, for up¬ 
on the said 7 th November last; that in^the mornipg of that hairs, to avoid 
day the said William Noakps came to the said Mr.^ScoH’s being arrested 
office, in St. Mildred’s Court, in the Poultry, and inquired one of his ere* 
of the witness whether he could safelf^attend suclf meeting aflelthe attor- 
of his creditors without beirfg arrested for dejht; that the ney bad at- 
said Mr. Scott advised him to remain-at his ofpee ufatil it burned from 

was ascertained whether the creditors would engage to give the meeting: 

a? ‘ ° ° ° Held, that 

what passed betwetfi the attorney and the trader, was admissible in evidence upon 
issue whether the latter had committed an act of bankruptcy on that occasion. 


an 
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him a safe conduct; and that the said William Noakes ac¬ 
cordingly did. remain & the said Mr. Scot fa house, or office, 
for ujAvards of two hours, to avoid being arrdsted by some 
or qne of his creditors, until aft|r the witness had attended 
at and returned from the&aid meeting o£ the said If illiam 

* 4> * ^ 

■ Nafi^eg’s creditorar It was object^d^jfiil^ part of the de¬ 
fendants, that the evidence of Mr. Scott site! not admissible 
unddf the circuir^tances, to prove what palsied at his office 
as above mentioned, but < theJ^ord*,Jpliief Justice received 
the evidence, subject to ihe opinioft of the *Court as to its 
adnMssibilitf % *The question fojr the opfaipfl of the Court is, 
whether^he evidence of the witnegs J.ohri Scdtt was, under 
the circumstances, admissible. ' If the Court Shall be of 
opinion that it Was admissible, the verdict is to stand ; if not, 
a nonsuit is to be^ntered. 



, A 

F. Pollock, for the plaintiffs.—The evidence w&s properly 
received^ The objection raisedngainst its admissibility is, 
that the conversation which passed \etween, the bankrupt 
and the witness, was a confidential and professional com- 

M Sir & r ‘ 

munication between a client and his attorney; t>ut%heh the 
principle^ipon which such communications are protected is 
examined, it will be found not to extend to this else. In 
the first place, the transaction whicli^vas the subject of the 
conversation, was w holly alien from the character of an 
attorney ; secondly, the inquiry made by the bankrupt, re¬ 
lated to a matter of fact and not of law ; and thirdly, it was 
made with a view to commit an act of bankruptcy. In all 
these respects this evidence is unprotected by the privilege 
claimed for it. Thi. foundation of the privilege is tfic neces¬ 
sity of a free communication between a client and his attor¬ 
ney upon matters ofjgw, but it does not extend to collateral 
circumstances, nor to mere matters of fact; it does not pro¬ 
tect ^^pomiilunication which is not made by way of instruc¬ 
tion for conducting ttie client’s cause, Cobden v>ddiendrick(a), 
and it is confined to cases where thte attorney i» acting in his 
* («) 4 T. It. 31. 
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’ ? 

character of attorney,*. Wilson v.- Raslall («). Now Mr. 
Scott's interference in this instance^was not^essential to the 
bankruptin'the coronet of his affairs, hoY was.it offered by 
him in his character of s|torney, and theHMb*b.4his ,«ase is 
fully within the* principles laid d§wn in tnfc^iyo cases cited. 

' But still les£ 4an Hie fet of tile ba^kr^pt arising o^t^xf the 
conversation he^protected ; the privilege has never bisfcn held 

to extend benond verbal communication^ Rex v. Watkin- 

W * * 

son (b), where it was,held t)|at qn attorney who jvas present 
at the putting in an answer to a bill in Chancery, by the 
defendant, wh6 was indicted for jx^rjury therein, could not 
be obliged ^to s\$ear. to that fact, has been overruled both in 
principle and authority by Doe v. Andrews ( c ), Spencefcy 
q. t. v. Sichulenburgh (#), 'anti many oth$r cases. In this 
case g^ell injustice will be done if the evidence is excluded. 
The questrtrft, in the cause is, whether the bankrupt has com¬ 
mitted a legal act of bankruptcy; the intentioq, ^ith which 
lje remained at Mr. Scott’s office, is a part of tint act done; 
the aqivnus, and the declaration expressive W it, are parts 
of th0 res gest|; ipid if they are shut out, the question whe¬ 
ther hedid or # did not commit an act of bankruptcy, cannot 
be ansvfrerecK, Besides, in the purview of the bankrupt laWs, 
an act of bankruptcy is a crime; a stale pf poverty by which 
the man is disabled from* satisfying his creditors, may not be 
criminal, but the^vilful avoidance of his creditors is crimi¬ 
nal y and it cannot be allowed, that a m^pf who casually be¬ 
comes the spectator of the commission of a crime,'Ijllpri- 
vileged to conceal it, merely because he is an attorney. 

[Bay ley , j When the conversation took place, it’wais not; 
ascertained whether a crime had been committed or not.] 
The commission'of the crime followed as a consequence of 
the conversation, $nd was in substance a part of it; there¬ 
fore the whole was an act dofie, which Mr. Scotl was bound, 
for the ends of j justice, to reveal, ljoyd v.^JJeathCote (e). 


(a) %T./t.?5S. 

(b) 2 Str. .3122. 

(c) Cowp. 843. 

VOL. IV. 


(d) 7 East, 357. 

(e) 5 J. B, Moore, 129. 
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In a recent case'qt the Old Bailey (a), where the prisoner 
was indicted for forging^ a will, his attorney was allowed to 
pfove that he had, by the prisoner’s desire, carried the will 
from him*to the Registry Office in Doctors' Commons. 
[ Bay ley, 3 . There may be a distinction as to the admission 
of evidence o’f this nature, in criminal arid in civil cases; an 
act of bankiuptcy can hardly be called a Crime in the sense 
of the woid, whitgh would render it obligatory upon any 
person who knew of it, to disclose the fact for the purposes 
of public justice.] 

A ♦ 

J. Williams, for the defendants.—The'real'question is, 
whether this communication, being one not made in the 

i 

progicss of a caitfee, is, or is not, within the privilege. Most 
of the arguments brought forward on the other side, may be 
admitted without prejudicing that question. In all the cases 
cited for ^ the plaintiffs, the communication was cither re¬ 
specting a matter of fact, or was not made to the attttrne,v, 
in his chai actor of attorney/ and therefore they are atl 
distinguishable fiom the present. Now, it Seems to be 

t s 

immaterial to the opeiation of the privilege, whether the 
comniunioation is made while a suit is actually pending 
or not. Gaintfoul v. Grammar {b) decided that though 
propositions made by an attorney on the pnrt^of his client, 
(whether before or after the commencement of a suit,) 
respecting a det^pnd which another person had against 
huxqtriay be used as evidence against the client; yet, that 
those propositions cannot be proved by’the attorney, from a 
regard \o the privilege of the client (c); antf Robson v. 
Kemp{d ) slems to establish the same principle. Here the 
case finds that Mr. Scott is an attorney, and that be acted 
as solicitor to the bankrupt; it is therefore hardly going too 
far to say, that he was consulted upon the occasion in ques¬ 
tion, as an attorney, and therefore that the communication 
was confidential, and is protected by the privilege. 


(a) Hex v. Wallet, 
lb) % Camp. fc. 


\ 

(c) Phil. Ev. 70. 3d ed. 
Id) r > Ksp. 5?. 


* 
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Pollock , in reply, relied upon the argument that the com¬ 
munication being in the nature, andk indeed pari of an act 
done, and being made to the witness without any /elationto 
his character of attorney, was not within the privilege, and 
therefore must be admitted as legal evidence. He cited, in 
.addition to the other cases, Duffin v. Smith (a), and Studdy 
v. Sanders (6). 


1824. 


Bramwelc 

V. 

Lucas. 


The case was argued on a forjper day in this term, when 
the Court took time to consider of their judgment, which 
was now delivered by » 

Abbott, C. J. —The questiou in this case was, whether 
the testimony of a vtftness of*the name of John Scott, was, 
under the‘circumstances, admissible in evidence against the 
defendants; or, whether, upon the principle of the privilege 
between attorney and client, it ought to have been excluded. 
It wdfc an action of trover, brought by the plaintiffs, as as¬ 
signees of one William Noakes , and Mr. Scott, his attorney. 
Was called by the plaintiffs to prove the act of bankruptcy. 
He gave in evidence that, on his suggestion, a meeting of 
the bankrupt's creditors was called ; that that meeting was 
appointed to be held on the 7th of November, at twelve at 
noon ; that Nodkes called on him that morning, and asked 
him if he coifld »safcly attend that meeting v\ itliout being 
arrested; that he, Scott, advised him to rmnain at his office, 
until it was ascertained whether the creditors would gfogHhim 
a safe conduct; and that he, accordingly, did remain there 
two hours,^to avoid being sgnested, jhntil Scott returned. 
The question is, whether the whole or any part*of this evi¬ 
dence ought to Irfve been excluded. That Scott was com¬ 
pellable, and wqp‘Woperly admitted to prove, that the 
meeting was called on his suggestion, and that Noakes came 
to and remained his office, is beyond all doubt; but the 
point disputed was^whether Noakes*s question to Scott, and 
Scott’s answer,^ere not within the privilege. Whether the 
(a) Peake’s ft. P. C. 108. (A) Antf, vol. ii. 347. 


B B 2 
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privilege extends to all confidential communications between 
attorney and client or not, there is no doubt it is confined to 
those communications which are made to an attorney in his 
character of attorney. A question asked with the view to 
obtain legal advice, may come within the description of con¬ 
fidential communication, because it is part of an attorney’s 
duty, as attorney, to give legal advice; but a question asked 
with the view to obtain information as to a matter of fact, 
being addressed tg an attorney, where it might have been 
addressed to any other person, and being addressed to him 
where his character and office of attorney are not called into 
action, has never been held to be within the protection, and 
certainly is not within the principle upon which the privilege 
is founded. Then, was it a question lor legal advice which 
was put to Scott, and was it put to him in his character of 
'attorney; or, was it not a question for information as to 
a matter of fact, in which the professional character of Scott 
was not concerned ? It can hardly be supposed that a man 
would ask, as a matter of fact, whether he would be free from 
arrest while attending a \oluntary meeting of his creditors ; 
but he might naturally ask, as a matter of fact, whether any 
arrangement had been made with his* creditors as to his 
receiving a safe conduct at the meeting. Mr. Scott’s answer 
implies that the question was put with the latter view; he 
gives no legal advice ; his answer implies that no arrange¬ 
ment had been,ii|ade, but that he would see at the meeting 
if any could be made, lie recommends Mr. Noakes, not as 
a legal adviser, but as any friend would 4iave recommended 
him, to stay where he is till Hiat matter of fact can be ascer¬ 
tained. Upon the ground, therefore, that no part of this 
' evidence comes within the description of ef confidential com¬ 
munication between 1 attorney and client,, we are of opinion 
that the whole of the evidence was properly receivable, and 
that the postca ought to be delivered to the plaintiffs. 

Postea to the plaintiffs. 

A' 
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Swayne v. Bland and Sargant, Bail of Robertson. 

In June , 1822, the plaintiff held Robertson to bail on a 
special original for lGO/. returnable “on the morrow of All 
Souls.” On the 1st November following a commission is¬ 
sued against Robertson, under which die was afterwards de¬ 
clared a bankrupt. In Michaelmas Term following, the 
plaintiff declared in the action, whereupon the defendants. 
Bland and Sargant, became special bail therein. On the 29th 
November a plea of judgment recovered was filed by Robert¬ 
son, in the action. On the 4th March, 182:5, Robertson 
obtained his ccrtifiiUfte, and *on the 20th April plaintiff’s 
attorneys delivered the paper book, with a replication of 
nul tiel record, and on the 30th of the same month signed 
interlocutory judgment; on the 15th May he gave a notice 
of inquiry, and on the 24th of the same month executed a 
writ of inquiry, and on the 80th of the same month gave a rule 
for judgment, and on the 6th November following issued 
a ca. sa. against Robertson , which was returned non est 
iuventiis. On the 17th January last a sci. fa. was issued 
against the bail, to which was returned nihil, and on the 3d 
February an alias sci. fa. was issued, to which a like return 
was made yc and* oi^ the 26th February plaintiff signed judg¬ 
ment against the bail. On a former d$y a < rule nisi was 
obtained for setting aside the proceedings against the bail'on 
payment of costs, on affidavits which stated the facts above 
mentioned, and adding that the bail wejfe wholly ignorant of 
any further proceedings having been taken against the prin¬ 
cipal after they hti^ become his bail, still less against them¬ 
selves, until the 27t\t*February last, vvheh they were informed 
by the plaintiff’s attorney that they were fixed on their recog¬ 
nizance as above mentioned. 

• * 

Campbell no^shlWed cause, and contended, on the au¬ 
thority of Clarke v. Hoppe (a), that after the lapse of so long 
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a time, 4he bail were not entitled to any relief, even on pay¬ 
ment of costs. There it was held that if an action be com¬ 
menced and the defendant become bankrupt, and obtain his 
certificate, and afterwards permit judgment to be signed for 
. want of a plea, after which the plaintiffs proceed against the 
bail, the court will not relieve the bail on motion. 


F. Pfdlock, contr-A, relied upon Mannin v. Partridge (a), 
and Harmer v. ifagger (6), as authorities for shewing that, 
under the circumstance!, of this case, the defendants were 
entitled to have the proceedings stayed on payment of costs j 
sed per 

m 

Abbott, C. J.—We think, upon the authority of Clarke 
$K * Hoppe, this rule must be discharged. The bah .having 
ofhittcd to apply for a whole twelvemonth, are entitled to- 
no indulgence. If wc were to accede to this application, it 
would place the plaintiff in a very different situation as to 
dividends under the bankrupt’s commission, from what be 
would have been had the bail come in earlier. It is the 
duty of the bail to apprize themselves of the proceedings 
against the principal, and their laches in that respect takes 
away from them the right to complain of' what has been 

done against themselves. .>, 

S 

Holroyd, J. (c) am^LiTTLEDALE, J. concurred. 

Rule discharged. 

(«) 14 East, 599. * ( b ) 1#: and A. 332. 

(c) Bay ley, J. was gone to clumbers. 
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r 1884. 


Simonds and Loder v. White. 

Assumpsit, to recover £\06. 3s. 6d., money paid 
by plaintiffs to the use of defendant. At the trial before- 
Abbott , C. J. at the Sittings in London aftdr last Hilary 
Term, a verdict was found for the plaintiffs, subject to the 
opinion of the court upon the following, case:— *'*• 

The plaintiffs are British subjects, having a mercantile 
establishment in London , where \Villiam May Simonds re¬ 
sides; and at St. Petersburgh, where Giles Loder resides, 
under the permissible of the Jiussian government. The de¬ 
fendant .is also a British subject, and the owner of the 
JBrfosAvship Marnhall, which was chartered at Gibraltar 
on the 15th March , 1820, by William Cosens and Co. w^b 
are British subjects residing at Gibraltar , for a voyage ffbm 
Gibraltar to touch at the Isle of Wight for orders, and then 
to proceed immediately, if so directed, to St. Petersburgh. 
The vessel sailed on the voyage from Gibraltar on the 20th 
Murqjij "TSSty with a cargo on board, for which bills of 
lading were there signed in the following form, deliverable 
at St. Petersburgh ;— 

“ Shipped in good order and well conditioned, by William 
Cosens and Co. in and upon the good ship called the Mam - 
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hall, whereof is master for this present voyage, John White , 
now riding at anchor in Gibraltar bay, and bound for St. 
Petersburgh (enumeration of the goods, and their marks, 
weights, 8lc. here follow), being mafked and numbered*.as 
-in the margin, wh ich are*to be delivered in like good order" 
and well conditioned, at the aforesaid port^of St. Petersburg% 
(the dangers of lipase as only excepted) unto or 

assigns (afterwards filled up to Messrs. W. M. Simonds and 
Co. the plaintiffs/ or their assigns) hej or they, paying freight 
for the said gjmcb as per charter-party, with primage and 
average accustomed. In witness whereof the master or 
parser of the said ship hath signed four ibills of lading, all 
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■ of thjs .tenor and date, by, one of which four bills being 
accomplished, the other three to stand void. Gibraltar, 
fMk March, 1820. John White, wt. unknown.” 

^Jfe'tl»e arrival of the vessel at the Isle of Wight* the 
plaintiffs purchased the cargo from the agents in London of 
the said William Cosens and Co., and the ship afterwards 
proceeded on to St. Petersburgh. In the course of the 
voyage she struck on a reef of rocks off the Isle of Lessoe , 
when the long boat&was got out, and the small bower cable 
and anchor w 7 ere carried out to endeavour to get her off, 
but the tide being strong, it drifted the vessel on to the ca¬ 
ble, which was thereby rendered useless and unfit for service. 
Assistance was procured, and the vestal got off. §j|be put 
into E/sineur , w here the master purchased a new cable, and 
the vessel finally completed the voyage, and delivered the 
®JSjpo in safety, under the aforesaid bill of lading. When the 
vessel arrived at St. Petersburgh, a statement of general 
average on the voyage, Recording to the liussian |pws upon 
that subject, was made up aud settled by an officer appointed 
for that purpose by the Russian government, called the dis¬ 
pacheur. A copy of the dispacheur’s statement is hmSexcd, 
"and may be referred to by either party as a part of the case. 
In that statement was included, us a charge Upon cargo 
for general average, the sum of 101)/. S$. (id. f^r tip cost of 
the new cable, beyond the old one, surveying the old cable, 
weighing and getting the new cable on board, the duty pay¬ 
able on |he foreign cable Vhen brought into England , and 
.theyaew cable’s proportion of the above charges, which are 
^admitted to be geucralSiverage according to the law of lilts- 
40; and the plaintiffs were called Upon toeoytribute to the 
general average'sj^ffcaleulated, and by the laws of Russia 
they were obliged to pay the sum demanded in order to*get 


possession of the cargo. The cargo of the Marnhall' was 
insured by a policy effected in London , 'the underwriters 
fUpon which refused to allow the cable aud toe.charges con¬ 
nected with it as part of the loss. On t hf j pT lst February, 

* 18*21, the plaintiff W. M. Simonds, wrote:* a letter to the 

• 1 / 
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. ' 'j ' ! 1 

defendant demanding payment of the said sum of 1062. Ss.Gcf. 
The question for the opinion of the Court is, whether the , 
plaintiffs are'entitled to recover back from the defendant the 
wbole*or any part of the said sum of 1067. 3s. 6d., Ifrthe 
Court shall be of opinion that the plaintiffs are entitled to 
recover back the whole or any part, the verdict is to stand 
for the whole or such part; otherwise a nonsuit is to bd 
entered. 
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F, Pollock, for the plaintiffs. This case must be con¬ 
sidered as if the& defendant claimed to retain the money as 
due upon an average loss, arising upon a voyage undertaken 
under a^harter-partjfcmade in England; and so considered, 
it is obviour that the defendant cannot support that claim 
upon any legal ground. The situation of the parties is not 
immaterial. The plaintiffs and the defendant are Britjjpk 
subjects, and the latter is the owner of a British vessel, 
which therefore, for many purposes, carries with it, wherever 
it goes, a British domicile, and is subject to British laws 
and usages. Power v. Whitmore («) seems to be in a great 
degree decisive of the present case. It was there held that 
u thfe insurer of goods to a foreign country is not liable to,^ 
indemnify the$, assured (a subject of that country), who is 
obliged-^ thyp decree of a court there, to pay contribution 
to a general average, which by the law of this country could 
not have been demanded, where it does not appear that the 
parties contracted upou the footiitg of some usage, among 
merchants, obtaining in the foreign country, to treat |ne same 
as. general average, but such usage is to be collected meplly 
from the recitals.,apd assumption made in the detree.” Un¬ 
doubtedly that decision turned in sojnelflBjeasure upon the 
absence of proofpf the usage of the foreign state, in which 
respect it differs from this case ; but still, taken altogether, 
it warrants the position that the insurer is not liable in such 
cases t<f indemnify the assured. \Bayley, J. That case 

4 M. and S. lit. 
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tumed'Cntirely upon non-proof of usage; there was nothing 
to shew dint the decree of the court at Lisbon was conform-* 
able to the laws or usages of Portugal: the cases therefore 
arfcfvholly distinct.] It is admitted, that by the law of Eng- 
lank this would not be held a general average loss. [Abbott, 
C. J. Then the only question is, which is to prevail, the law 
of England,or the law of Russia ,\for it seems undisputed that 
by the former this is not, and that by the latter it is, a general 
average loss.] In that view it becomes material to inquire 
what is the meaning of the words “ average accustomed,” in 
the bill of lading. Lord Ellenborough , speaking on this 
subject in Power v. Whitmore , says, “ this contract must 
be governed, in point of construction, byghe law of England” 
Now, construing the present contract accordingTo mat rule, 
the words “ average accustomed,” being part of the printed 
#f&rm of the bill of lading, must be taken as wordsbf general 
ana universal meaning, and must be understood with. Infer¬ 
ence to the laws of England , where the contractors made. 
The damage done to the vessel accrued long before ^ahe 
arrived within the limits of the state of Russia, on th# high 
seas, while she was under the protection and within the rule 
g of the laws prevailing in England. True; she was then 
proceeding in the performance of an intention to jjo to St. 


Petersburgh; but that cannot vary the case,^noHet in the 
laws of Russia to prevail under such circumstances, and to 
settle the rights qf British subjects under a contract made 
in Great Britain and in* pursuance of British laws. The 
law, un&er the operation of which the vessel was, when the 
■|d& age accrued, must be the law by which the claims of the 
. parties are to be adjusted; mere* matters of account Snay 
, remain to be settled wjien the ship arrives at her port of des- 
. tination, but the governing law and principle of the case was 
fixed by the local situation of the ship when the damage ac¬ 
crued. Suppose the base of a vessel chattered direct from 
^j^pndon to St. Petersburgh ; could it be ogntendefl that,, a 
*^40es which happened in the river Thames jj|s to be Settled 
according to the laws of Russia , merely because the port of 
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destination was situate within tint kingdom ? If not, where . 1924 . 

is the line to be drawn, except as has been already suggested $ *~~***+>* 

In Power v, Whitmore, it may also be observed, it was held Simo^ds 

s. 

that the court at Lisbon was not acting according to the law White* 
ef nations, and therefore, that a decree of that court could 


not be binding upon the subjects of other states. [ Bayley , 
J. Our ignorance of the terms of the # charter-party places us 
in considerable difficulty here; the charter-party should 
have been set out in the case.] A view of the charter-party 
would not assist the court; it bears upon the question no 
further than de regulating the amount of the freight at so 
much per ton. [Abbott, C. J. At any rate the plaintiffs 
must fenve been liable to pay* the freight.] The parties here 
are upon very unequal terms. This is a loss from which the 
plaintiffs cannot possibly prdlect themselves if they do not 
recover in this action ; but the defendant may; he was ih# 
owner of the vessel, and he had only to effect an insurance 
upon her f and the underwriters must have secured him from 
loss. Again, the uncertainty of the ship’s destination is a 
decisive objection against adjusting the average according to 
the Russian law; she was chartered for a voyage from 
Gibraltar , to touch at the isle of Wight for orders, and theti* 
to proceed immediately, if so directed, to St. Petersburgh. 
She migjit never have arrived there, and therefore the inten¬ 
tion of the parties to send her there, can make no difference 
in the application of the principle now ebb tended for. If 


the intention to send a vessel to a* particular place^s to de¬ 
termine by what law the average is toJje settled, the greatest 
inconvenience in the administration of maritime law^will 
eqfiue. Upon these groflnds it is contended that the plain¬ 
tiffs are entitled'to, recover. * f 







Whately, contri. This average must be calculated accor¬ 
ding to the law/f Russia, and consequently this action can- 
not be maintqmed. Power v. Whitmore does uot control 
tile present efts^j? That was an action on a policy of assur¬ 
ance made in England, and enforced in England, and which 



380 CASES IN THE KING’S BENCH, 

1824. was as express and positive contract. ■ This is a very differ- 
ent case. The case finds, that by the law and usage of 
Simon ns Russia, this is a general average, and it is the known usage 

yVHiiE. of flier chants, throughout the world, to calculate all averages 

at and according to the law of the port of discharge. In 
Power v. Whitmore the defendant had no notice or knowledge 
of the suit instituted at Lisbon; but here one of the plaintiffs 
M as resident at St. Petersburgh, and was cognizant of all the 
proceedings there; and in that case the parties were differ¬ 
ent, and different rights and liabilities attached. The general 
maritime law and the usage of merchants with respect to ma¬ 
ritime affairs, are recognized by and binding according to the 
law of England. For this the*Consolate del Mare, by Bar¬ 
rett, Ed. 1808, lib. 2. s. 222. ^,^151; Wellwood § Sea Daws, 
4to. tit. Contribution, s. 38. p. 325; Pothier, part 2, s. 1. 
%rtj_4; Malloy , p. 276- s. 7; and Lex Mercatoria, p. 244, 
&c. are authorities. Then the rule laid down by the general 
maritime law and the usage of merchants is, that where a 
loss occurs in the course of a voyage to a foreign poet, the 
average is to be calculated and the loss settled at the port 
of discharge. Magen’s Essay on Insurance, p. 5. lib. l.V. Q* 
'where lie says, “ Damages which occur in foreign parts and 
arc adjusted there, ought to be settled here according to 
such adjustments, though the regulations which were fol¬ 
lowed should be contrary to our laws.” \Batjley, J. Then 
this difficulty seeWts to me to arise. If the laws of Denmark 
and thos£ of j Russia differ"/’ there must be a different rule of 
adjustment, according .us the vessel stopt and settledtat Pe- 
‘terstyrgh or at Elsineur.'] Not so; because the rule is, 
that the loss shall be settled at thd port of discharge only;. 
therefore where the loss happens is immaterial. It is said, 
that the underwriters in this case are not little; but if they 
are not, that cannot affect the defendant’s right. Whether 
the underwriters are, or are not, liable, is hot the question. 
v Then it is argued that the destination of the s^ip was„ uncer¬ 
tain. True there was a power to alter the destination front 
St. Petersburgh to some other port, but that was merely a 
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defeazance not in fact executed, and therefore has no influ¬ 
ence upon the result of the case. Even the charter-party, 
therefore, does not leave the destination uncertain, though it 
would be immaterial if it did, because the present question 
arises not on the charter-party, but on the bill of lading, which 
expressly orders the cargo “ to be delivered at St. Peters- 
burgh” The great inconveniei^e which would arise, if the 
law were as contended for on the part of the plaintiffs, must 
not be overlooked. Bills of lading are frequently assigned 
from hand to hand,* and if the last assignee were not liable to 
contribute to an average loss, but the captain was compelled 
to revert to the original holder, he would be put to great 
■difficulty in obtaining payment, and would often find himself 
without an^remedy tit all. 'Again, suppose an inhabitant 
of 5$. Petersburgh is the last^sJfgoee of the bill of lading; 

is he to come to London to ascertain the average; or how 
’ . . . $ 
is he to know what he is to contribute, unless the average is 

adjusted |t St. Petersburgh ? The very principles of com¬ 
merce would be subverted by the mode contended for on 
the other side. Secondly, as the average has been settled 
by a court of competent jurisdiction (for it is admitted by 
the case that it has been settled according to the law of 
Russia)! and as the plaintiffs have once acknowledged the^ 
justice of that settlement by paying their contribution ; this 
court, on the one hand, cannot interfere to set aside the set¬ 
tlement ; nor can the plaintiffs, on the other, now contest 

• • 

its legality. Upon these principles the defendant is entitled 
to retain the money, and cannot be made liable in th$ present 
action". Bj|t, it is said, average accustomed means average 
according to the law of England. That proposition fftust 
be denied. “ Accustomed ” means such average as is usual 
among merchants throughout the wbrld, and the contract 
being made between two English subjects, will not limit the 
meaning of £he term from the universal usage of merchants 
in general, to afly peculiar construction derivable from the 
law of Englam. There is, however, no such peculiar con¬ 
struction to be found, for the law of England concurs with 
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the usage of merchants in saying, that the only proper place 
for settling the average is the port of destination. Any 
other construction would produce universal and endless 
confusion and dispute, and would destroy those very conve¬ 
niences and interests of commerce, which it is the object of 

all commercial laws and usages to cherish and promote. 

P 


Pollock, in reply. ^Without infringing the claims which 
the foreign writers cited on the other side, possess to re¬ 
spect in this Court, it is sufficient to sa$ that their dicta do 
not apply to the present case, for not one of them points 
out the mode in which an average is to be calculated under 
the peculiar circumstances of this contract. /The section in 
Magen does not include aloss under &’contra<j| like this, it 
only says, (quoting the evi<!en<jg| relating to insurances, "made 

at Florence and at Stockholm ,) “ that all insusances in their 
a . ; ” 

respective dominions, whether made for their own subjects 
or foreigners, shall be conformable to the tenor of their or¬ 
dinances, and that no regard shall be paid t6 what may be 
alleged of the customs of others.’ 7 The primary rul^there- 
fore is, that all contracts of insurance, whether made by 
foreigners or natives, shall be governed by the laws of that 
country in which they are made. So that it shahid be 
shewn on the other side, either that these parties had ex¬ 
pressly undertaken by the terms of the bill of lading to be 
bound by the laws of Russia; or else that there was a cus¬ 
tom among merchants in London so to settle their averages. 
Here the contract is perfectly silent upc?n that subject, and 
there is ho such custom shewn. The Englis £ la#knows 
pf tfo custom to settle averages by^ any foreign law : “ aver¬ 
age accustomed,” therefore, can mean only that which is in 
use here. The domicile of the contracting parties is one, 
and a most just mode of deciding, where and how the aver¬ 
age is to be adjusted,.and that should govern ipre, for both 
the parties are resident in England .. Subpose the vessel 
had been, in consequence of damage, compelled to stop 
and refit at Elsineur; what must have been done then : 
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Must the average have been taken according to the Danish 
law; or, must the parties have sent to St. Petersburgh to ascer¬ 
tain the Russian law ? [ Bayley , J. The whole question must 
depend, at last, upon the construction of the single word “ ac¬ 
customed/’] Undoubtedly it must, and the proper construc¬ 
tion is, that average which the laws and usages of England 
adopt. [Bayley, J. Then suppose*the bill of lading is assigned 
to a Russian; must he be bound bj the English usage ?] 
Certainly he must, because the original contract being ac¬ 
cording to the English usage; he who adopts the contract, 
must adopt the usage applicable tt> it. [ Bayley, J. Sup¬ 
pose a Russian vessel chartered to England, the consignee 
to pay “ average accustomedwould that be the Russian 
or th^ English average ?] The English, certainly, because 
the Courts here would inteo^L that the parties contracted 
according to the laws of England. [Bayfey, J. Then this 
imprecisely the converse of that case, and must we not there¬ 
fore inten<| that by “ average Accustomed ” in this contract, 
the parties melnt the Russian average ?] That by no means 
follow^ as a necessary consequence. [Abbott, C. J. Sup- 
pQse^the word “accustomed” were not inserted in the bill 
of lading ; would “ average ” then mean general average 
I should apprehend not, for it is said in Park’s Insurance, 
1 IS, “ another species of average, in matters of commerce, 
is that which we are accustomed to meet with in bills of 
' lading, ‘ paying so much freight for the said goods, with 
primage and average accustomed.’ In this sense it signifies 
a small duty, which, merchants, who send goods in the ships 
of othef^me$, pay tor the master, over and above thfi freight, 
for his care and attention to the goods so entrusted to liifru” 
And he cites Jacob’s Law Dictionary, title, Average, to the 
same point.] If average accustomed does not mean gene¬ 
ral average, cadit quaestio. In Power v. Whitmore it is 
quite clear that the ship was a Portuguese bottom, and that 
therefore is a dii^ct authority for saying, that the character 
of the vessel cannot vary the rights of the underwriters, and 
that the question of general average cannot be altered by the 
operation of foreign laws. [ Abbott , C. J. The distinction 
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1 have just suggested, is to be found also in 1 Magnus, 73. 

2 Id. 278. and in Mr. Seijt. Marshall’s treatise on In¬ 
surance, vol. ii. lib. 1. cap. 12. s. 7- p.536. That learned 
writer, after having mentioned general and particular aver¬ 
ages, says, “ Beside these there are other small charges, 
called petti/ or accustomed averages. Such as pilotage, 
towage, light money, beaconage, anchorage, bridge toll, qua¬ 
rantine, river charges, signals, instructions, castle money, 
pier money, digging the ship out of the ice, Stc. When 
these petty charges are incurred in the usual course of the 
voyage, they are not considered as a loss within the meaning 
of the policy, but only a necessary and ordinary expense .” 
There is, therefore, an obvious distinction between general 
average and average accustomed. Thfe one is payable by 
the general principle of maritime law, though the mode of 
contribution differs in different states, and ./alls generally 
upon the whole or gross amount of the ship, freight and 
cargo, and the other falls upon each particular freighter as 
an extra expense necessarily incurred in the navigation of Hie 
vessel.] 

i 

The case was argued on a former day, in this term, when 
the Court took time to consider of their judgment, which 
was now' delivered by 


Abbott, C. J.—The question in this case is, whether 
the plaintiffs, proprietors of certain goods which were car¬ 
ried on board the defendant’s ship, frpm Gibraltar to St. 
Petcrsburgh, being ^compelled at St. Petersburg!# to pay, 
and paying jto the defendant in order to obtain possession of 
their goods, a sum of money as contribution to a general 
average, settled at SI. Petersburgh, according to the law of 
Russia , can recover back so much of the money thus paid 
as could not be charged to them, if made on an adjustment 
of average according to the laws of Ragland, the ship being 
^ British ship, and all the parties British subjects. We are 
"aw t' opinion that the plaintiffs cannot recover back this money, 
/.fin the part of the plaintiffs it was argued, that the case 
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must be considered in the same way as if they were* now 
suing for an average arising in a British port, and the au¬ 
thority cited was Power v. Whitmore. That case, however, 
cannot govern the present for two reasons ; first, because it 
arose between different parties and on a different contract, 
namely, a policy of insurance; and secondly, because in the 
opinion of the Court the facts there stated did *not shew that 
the average had been adjusted according to the established 
law and usage of the country where the adjustment took 
place, whereas in the case in which this question arises, it is 
admitted that .the average was adjusted according to the law 
of the countrf in which it was paid. The principle of gene¬ 
ral average, namely, that all whose property is saved at the 
sacrifice of the property of another, shall contribute to make 
good his loss, is very ancient, and is in universal acceptance 
among commercial nations. The obligation to contribute 
depends, not so much on the force of any particular custom 
as upon the,general rule of maritime law. That obligation' 
may indeed be limited, regulated, or even excluded, by the 
special terms of the contract, or by the consent of the con¬ 
tracting parties : but there is nothing of that kind in any 
part of the contract between the parties in this case. There$ 
are, however, many variations in the laws and usages in dif¬ 
ferent nations, as to the losses which are considered to fall 
within the principle of general contribution; but on one 
point they all agree, namely, that the place in which the 
average shall be qdjusled shall be^ the place of the ship’s 
destination, or where she carries her cargo for delivery. 1 
believe,Vil’so^they all agree on another point, namely, that 
the master is not compellable to part with the possession of, 
the goods until the sum contributable in respect of them, 
either shall have been paid, or the payment thereof secured 
to his satisfaction. This appears by the case now before 
us, to be the law^of Russia. This principle is laid down 
even by the CiviJ-Law, and is noticed in the Digest , lib. 14. 

it is expdjssly stated in the Cvnsolalo del Mare , cap. 
98; and it is alluded to by Valin, in his commentary on the 



SlMONDS 

U. 

White. 


YOL. IV. 


C C 


* '«*? 



CASES IN THE KINC5 S BENCH, 

French Ordinance, Article 21; and is also recognised in several 
other.foreign writers. If then the average is to be adjusted 
at the place of destination, by what law shall it be adjusted ? 
One may suppose the case of a British ship carrying to a 
foreign port the goods of British subjects only, and deliver¬ 
ing them to British subjects there: but such a case will 
rarely occur*. Agreeing that sometimes it must, still the 
consignee of the goot/s will usually be a foreigner, and even 
if he be not a person of that description, the average must 
be taken ou the usual terms; and where there are several 
shippers, even if all an? British subjects, it .will, in case of 
jettison, be for the interest of all those whose goods are sa¬ 
crificed, that the master shall exercise his power of adjusting 
the average, in order that the expense and inconvenience of 
actions and suits of law may be avoided. But this cannot 
be done without causing the average to be adjusted at the 
place of destination. In the present case, the original loss 
might fall upon the ship. The master may exercise that 
power for liis own safety, which in other cases he ought to 
exercise as a matter of duty for the. safety of others. N.QW, 
if the goods belong entirely to persons of the nation where 
the ship has arrived, they cannot complain of an adjustment 
made under the authority of tlr.ir own law. In such a case, 
it can hardly be contended as between them and the master, 
or as between some of them and the others of them, that 
the adjustment,ought to be regulated by any other law than 
their own. Then suppose (which will be the most usual 
case) that the goods belong to persons of different nations, 
the adjustment inust'be made according either to lome one 
law regulating the matter, or it nyist he made in parts, ac¬ 
cording to so many different laws as there happen to be 
persons of different nations concerned. The latter inode 
would be attended with great perplexity, irregularity and 
confusion, even if it *could be found practicable, which in 
jnauy cases it could not. In this case, therefore, the laws 
the country must be adhered to, and thiswill not impugn 
any known doctrine or rule of English law. The shipper 
of goods tacitly, if not expressly, assents to general average 



SlMONDS 

V. 

White. 



EASTEK TERM, FIFTH GEO. IV. 

as a known maritime usage, which may, according to the 
events of the voyage, be either beneficial or disadvantageous 
to him ; and by assenting to that, he must be understood as 
assenting to the adjustment at the proper and usual place; 
it is, as it seems to us, an bbvious consequence that he must 
be understood to assent to the adjustment according to the 
law and usage of the place at which the^adjustment is made. 
We are of opinion that the adjustment is to be understood as 
depending on the general rules of the place, and not on the 
special and particular terms of the contract. It is of infi¬ 
nite importance to maritime commerce, that its regulations 
should be as select and as few in number as general justice 
will permit. The wisest and most equitable may, in a par¬ 
ticular case, be productive of inconvenience, but such occa¬ 
sional and partial inconveniences are a muck less evil than 
that confusion and uncertainty which never fail to accom¬ 
pany a multiplicity of local regulations. For these reasons 
we are of opinion that the plaintiffs are not entitled to re¬ 
cover, and therefore the Postea must be delivered to the 
defendant. 

Postea to the defendant. 
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Doe, on the Demise of Mary Gibson, John Gell, 

John Welbuune and Hannah his Wife, and John 

Idle and Susannah his Wife, v. Sauah*(jell. Monday, 

. May SI. 

Ejectment fora piece of land at Almondbury , in the Devise “to 

county oiturk. At the triqj, before Bay ley, J. at th*e last G^Sldle 

Yorkshire Assizes, the case was this:—The lessors of the bouses, out- 

* houses, gar¬ 

den and other property, which I hold under, &c. for 999 years. And I also give 
one half part of rny books to my daughter M. aforesaid, the other half to my 
widow S. G., to be equally divided by T. S. ff iny daughter M. should happen 
to die unmarried, it is my will then that her part aforesaid shall he equally divided 
amongst all my brothers and sisters, share and share alike by lot. All the rest and re¬ 
mainder of my property^ give and bequeath to S. G. my widow.” Testator’s daughter 
died unmarried, under age and intestate. The leasehold property consisted of four 
tenements, with the appurtenances, and one garden. Testator had one brother and 
three sisters. Querj^ whether the gift over of the daughter’s “ part aforesaid,”compre¬ 
hended the whole of the property given to the daughter, or only the books ? Held, that 
it included both. «, 
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plaintiff, Mary Gibson, John Geliy Hannah Welbume , and 
Susannah Idle , are brother and sisters of Thomas Gell, 
deceased, and the defendant is widow, and an executrix, of 
the said Thomas Gel/, who made his will, duly executed for 
the passing of real estates, bearirig date 4th January , 1821, 
as follows :—“ I Thomas Cell, of the township of Horsley, 
in the parish of Almondbury, in the county of York, shop¬ 
keeper ^nd schoolmaster, being sane in mind but weak in 
body, do make and ordain this my last will and testament 
as follows: In the first place, I give and bequeath to my 
daughter, Mary Gell, all the houses, outhouses, garden, and 
othetf property, which I hold under the trustees of the poor 
of the township of Almondbury, for the term of nine hun¬ 
dred and ninety-nine years. And I also give one half part 
of my books to my daughter Mary Gell aforesaid; the 
other half to my widow Sarah Cell, to be equally divided 
by Thomas Sanderson. If my daughter Mary shouldhappen 
to die unmarried, it is my will then, that her part aforesaid 
shall be equally divided amongst all my brothers and sisters, 
share and share alike by lot. All the rest and remainder of 
my property, I give and bequeath to Sarah Cell, my widow. 
Also I do make and ordain Sarah Gell, my widow, and 
Thomas Sanderson, my executrix and executor of this my 
last will and testament, in writing, &c.” The testator died, 
without revoking or altering this will, and possessed of all 
the property mentioned therein, on the 18th August, 1822, 
leaving the lessors o£ the plaintiff, the defendant, and his 
daughter Mary , him surviving. His daughter died in the 
month of 'November, 1822, unmarried, under age aiid intes¬ 
tate. The defendant has continued in possession of the 
whole of the leasehold property mentioned in the will, %ver 
since the testator’s death. The property in question con¬ 
sisted of four ^piements, and outhouses, and one garden to 
the whole. The question at the trial \^as, whethej the be¬ 
quest to the lessors of the plaintiff, applied to the books 
only, or to the leasehold property also, and the learned 
Judge being of opinion that it applied to both, directed the 
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jury to find a verdict for the plaintiffs, with liberty to the 
defendant to move to enter, a nonsuit, and 

it . 

' 1 

F. Pollock now moved accordingly. This case depends 
entirely upon the construction which the Court may think 
right to put upon the will of Thomas Gell, and two ques¬ 
tions arise upon it: first, whether the bequest of “ one half 
part, &c.” to the daughter, who died unmarried a^l under 
age, past by her death to the defendant, the widow, under 
the residuary clause, or to the brother and sisters of the 
testator; and secondly, whether the words u half part” in 
the bequest to the latter, applies to the personal property, 
the books only,* or to the leasehold property also. The 
language of the will is certainly ambiguous, and admits of 
much doubt as to its true construction and the real intent 
of the testator. It would rather seem, however, that the 
bequest, upon which this action turns, is confined to the 
personal effects, because a mode of division is pointed out 
and directed as to them, namely, by lot; but no such 
direction is given as to the houses, &c., for a division by 
lot, though natural and proper enough with respect to a 
quantity of books, would be most absurd and impracticable 
if applied to houses and a garden. “ Her aforesaid part,” re¬ 
ferring to the daughter, must mean her share of the books; 
and therefore that only has passed to the lessors of the plain¬ 
tiff by her death, and the leasehold estate has .vested in the 
widow by the residuary clause. This seems the only rea¬ 
sonable construction of the will. 

"} * 
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Abbott, C. —1 am of opinion that, the testator, in 
using the words “ her part aforesaid,” meant to say, “ that 
part of my property, which I have before given to my daugh¬ 
ter,” and not to confine the expression to the share of the 
books, J^ut to embrace the whole of what ne had given her 
by the previous bequest. I think this construction is sup¬ 
ported by considering the nature of the property in question. 
It is given over in the event of the daughter dying unmar- 
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ried; and it is much more usual to give over property of 
this description, which is in its nature freehold and perma¬ 
nent, upon such an event, than to give it to the widow. The 
likelihood and probability of such an intention is fairly jus¬ 
tified by the language of the will. 

Uoljioy'd, J.—I am of the same opinion. I think the 
words “ part aforesaid,” mean the whole of that part of 
the testator’s property which he had given to his daughter, 
and that he did not mean to give over to his brothers 
and sisters the daughter’s share of the books only. It is 
more likely that lie should give over the perpetual part of 

the property to his brothers *and sisters, upon the event of 

' • • 

his daughter’s dying udhiarried, than to his widow. No 
sensible reason can be suggested wiiy he should give over 
only the daughter’s share of the books, and not the other, 
which is the more important and permanent portion of the 
property. Giving the most sensible and natural construc¬ 
tion to the words, I think “ her part aforesaid” must be un¬ 
derstood to mean the w hole of that portion of the property 
which had been given to the daughter. 

Littledale, J., having been of counsel in the cause, 
declined giving any opinion. 



Bayley, .1.—I also agree in thinking that the words 
“ part aforesaid” apply to all the property which the testa¬ 
tor had previously given to his daughter; and in consequence 
of her having died unmarried the whole will go to the 
lessors of -the plaintiff. It appears to me, that there are 
words in the will which sufficiently indicate that such was 
the intention of the testator by the use of the word “ part.” 
By his will he g i v es his daughter certain houses, &c. speci¬ 


fically, and thefrne •divides his books between his ^ughter 
and his wife; and all the rest and residue of his property, 
he gives to his widow. But before he c<)mes to the resi- 


j<dtiary clause, he says, “ If my daughter dies unmarried, her 
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part aforesaid shall be equally divided amongst my brothers 
and sisters.” Now the words “ her part” mean the whole 
of her share of the property, unless there is something to 
limit their, operation to her part of the books only. The 
books are to be divided between the daughter and the widow, 
by a particular individual named. But the share of the pro¬ 
perty, which is to go to the brothers and sisters in the event 
of the daughter’s dying unmarried, is to be divided amongst 
them by lot. Mr. Pollock argues, that the division by lot 
is much more applicable to the books than to the leasehold 
property. In this particular case? I think the division by 
lot is inuch more applicable to the latter description of pro¬ 
perty, and is xertaifily a very reasonable mode of division, 
considering the description of property to be divided. The 
testator had certain land, on which he had built four tene¬ 
ments of the same description, with one garden belonging 
to the whole. Ho has four brothers and sisters, and the 
tenements being liable to bo allotted to different proprietors, 
he says to them, “ you shall chuse by lot which shall take 
the garden, along with one of the houses.” I think the 
choice by lot confirms the construction which we are putting 
upon this will, and is more applicable to the division of the 
leasehold property than to the books. 

Rule refused. 
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A. Biincan, one, Carlton. Monday, 

Mai/31. 

PBELL , oil a former day, obtained a rulfe nisi for Upon essoigu 

setting aside the interlocutory judgment sigued # by the plain- 

tiff in this case, as for want of a plea, wiffi costs, for irregu- cannot sign 

larity. On the first day of this term*(5th May) the plaintiff ^antTifn plea, 

served the defendant with a rule to plead within four days to the ufter- 
, . • 1 , noon of the 

a ” # Uratl0U d T C, ' cd bc ^ ore tbe day of the term, sth day after 

At tfc opening of the office on the morning of the 11th May, to 

the plaintiff signed judgment as for want of a plea, no pica served. 

having been theu pleaded. It was contended that judgment 

was signed too soon, because in the case of an essoigu decla- 
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ration the defendant has four days, exclusive of the first day 
of the term, to plead, and that the plaintiff in this case could 
not sign judgment until the opening of the office in the after- 
nooU of the sixth day of the term. i 


Patteson shewed cause, and contended that there was no 
sensible reason why the defendant should have until the 
afternoon of the sixth day of the term to plead in the case of 
essoign declarations, any more than in the case of a declaration 
served in term. Here the defendant had four days exclusive 
to plead, and thej^fore there was nothing irregular in the 
plaintiff’s signing judgment on the morning of the 1 Uh May. 
>He cited Tidd, 400. 7th ed. and Messure v. Britten (a). 

•* 

Campbell, contra, referred to the clerk of the rules to 
certify the practice (//). 

Abbott,C. J. (after conferring with the clerk of the rules) 
said—The officers of the court report to us that the plain¬ 
tiff signed his judgment too soon. It certainly is convenient 
that there should be the same rule of practice in the case of a 
declaration delivered before the essoign day of the term, as in 
the case of declarations delivered in the progress of the term, 
otherwise parties may be misled by a distinction for which 
certainly no satisfactory reason can be assigned. However, 
acting upon the practice as certified to us by tile officers of 
the court, we must make the rule absolute for setting aside 
the judgment in this case. * 

s» 

% -v 

, ' Holkoyd, J. (c^—When a rule fo plead is given, the day 
on which it is given, is always exclusive, and therefore in 
the case of a four day rule, the defendant has the fifth day 
if H. Bl. CM* 

£%) Wood referral to a manuscript note of case in po^rt, as 
follows:— Mic. 48 G.' 3. Cingard v. Veto. Mr. Aftonley moved set , 
-aside a judgment signed too soon. The Master (Forster) told the court, ; 
that the extension of time to sign judgment until the afwmoon, was only 
on rules to plead given on the first day of the term. Rule granted. 
See Tidd, 7th ed. 47G. 

(c) Baylet, J. was gone to chambers. 
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after the rale is given to plead. In the case of essoign decla¬ 
rations the-practice has been that the judgment cannot be 
signed until the opening of the office the afternoon of the 
fifth day after the rule to plead is served) but in other cases 
in the morning. 
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Littledale, J., concurred. 


Rule absolute. 


In the nfirtter of - 

CofTING HA M proved that a defendant be committed 
to the custody of the; Marshal ujjon an attachment for an 
alleged contempt, in order that he might be examined on 
interrogatories. The prosecutor had been served with no¬ 
tice of bail, but the notice being defective in point of form, 
he contended that it must be treated as a nullity, and there¬ 
fore the defendant must go into custody. 


Monday, 
May 31. 

A defendant 
admitted to 
bail upon an 
attachment, 
though a de¬ 
fective notice 
of bail had 
been served on 
the prosecutor. 


The Court, however, said, that as the objection was 
very strict, and obviously taken for the purpose of keeping 
the man in prison, they would, of their own authority, admit 
him to bail, as his sureties were in court. 


The defendant was admitted to bail accordingly, and 
sworn to answer to interrogatories. 

Parke was for the defendant. 


Doe v. Hedges’. Monday, 

May 31. 

U PON a rule to shew cause why thejitldgment in this Judgment in 
cjectqpnt should ijpt be set aside for irregularity, it appeared *|“fbecause 
that the defendant’s plea ought to have been filed on the 16th signed too 
inst.; search ^is made at the office on the 17th, when it S00D ’ 
was not filed, aud on the 19 th judgment was signed as for 
want of a plea. 
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The Court held that the judgment was irregularly signed, 
and therefore made the 

Rule absolute. 

C. Cresswell for the plaintiff; Chitty for the defendant («). 
(«) Vide Hyde v. Thrustout, Sayer, 303. 


Monday 
May 31. t 

A person born 
in the United 
States of 
America since 
the treaty of 
1783, by 
which those 
states were 
acknowledged 
by this 
country to be 
free, sovereign 
and independ¬ 
ent^ an alien, 
and cannot 
take lands by 
descent in 
England. 


Doe, oh, the safcral demises of Philip Thomas, Esq. 

and Franc esjMary, his Wife, and of Samuel Mar¬ 
tin, v. William Aciclam. 

Ejectment to recover the possession of eertaiu mes¬ 
suages, with the appurtenances, situate in the parish of 
Saint Minify in the town and county of Kingston upon 
Hull. —Plea, not guilty. At the trial before Abbott , C. J. 
at the Summer Assizes, 1822, for the county of York, a 
verdict was found for the plaintiff on the second count of 
the declaration, upon a demise laid in the names of Philip 
Thomas , Esq. and Frances Man/, his wife, subject to the 
opinion of the Court upon the facts of the case, which 
were afterwards turned into a special verdict. The facts 
stated in the special verdict weie these:— 

Elizabeth Harrison , in the year 1813, berime seised in 
fee simple, in possession, of part of the premises, and be¬ 
tween that year and the year 1818, of the residue of the 
premise’s sought to be recovered by this ejectment, and died 
so seised at Kingston upon Half, on the 20th November, 
IS 18, intestate, and having never been married, leaving the 

t 

said Frances Mary, the w ife of the said Philip Thomas , her 
heir-at-law, if thq said Frances Mary is entitled to take as 
heir under the circumstances hereinafter mentioned. Peter 
^Mprrhon, the uncle of the intestate, and the grandfather of 
the said Frances Mary , being a natural borfc subject of this 
kingdom, left England for America , and resided there for 
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many years, and until the time of his death, in the town of 
Newhaven, which is in the state of Connecticut in North 
America, which was at that time one of the British colo¬ 
nies of North America , where he held for many years, and 
until the time of his death, the office of Collector of his 
Majesty’s Customs. The said Peter Harrison died at 
Newhaven aforesaid in 1775, and at his death left several 
children, him surviving; all of whom, except one daughter 
named Elizabeth , died during the life-time of the said intes¬ 
tate, without leaving any issue. The said Elizabeth Har¬ 
rison, the daughter of the said Peter, fftts married on the 
22d October , 1781, at Newport, in the state of Rhode 
Island in North America (yhich state of Rhode Island was 
at that time one of the British Colonies), to James Ludlow, 
Esq. a native of New York t which was at that time one of 
the British colonies, and who w r as born before the year 
1776, and originally brought up to the bar. The s&id 
Elizabeth Ludlow died in the United States of America in 
the year J 790 > having had as the only issue of the said mar-, 
riage two daughters, one of whom died extremely young, 
and the other of whom, the said Frances Man/, survived 
her said mother. The said Frances Mary was bom at 
Newport in America, in the state of Rhode Island, on the 
4th of February , 1784, after the United States of America 
were recognized as free, sovereign and independent states, 
as hereinaftolr mentioned, and was married at New York, in 
the state of New York , one of the United States of A me- 
rica, in the year 1807. The said colonies of Connecticut , 
Rhode Island, and New York, with other colonies in Ninth 
America, separated themselves from the government" and 
crown of Great Britain, and united themselves together, 
and on the 4th July, i 776, declared themselves free and in¬ 
dependent states, by the name and style of The United 
Stags of America. On the Sd September, 1783, his late 
Majesty King George 3d, acknowledged the said United 
States of America to be free, sovereign and independent 
states, and a definitive treaty of peace was signed on that 
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day between his said Majesty and the said United States . 
The said treaty was then set out at length in, and made 
part of, the special verdict (a). After reciting« provisional 
article, signed at Paris on the 30th November, 1782, it con¬ 
tained the following articles: 

Article 1. His Britannic Majesty acknowledges the said 
United States, viz. Nero Hampshire, Massachusetts Bay , 
Rhode Island, and Providence Plantations, Connecticut, New 
York, New Jersey , Pennsylvania, Delaware, Maryland , 
Virginia, North Carolina , South Carolina , and Georgia, to. 
be free, sovereign«and independent states; that he treats 
with them as such; and, for hiiftself, his heirs and succes¬ 
sors, relinquishes all claims to t the government, propriety 

a 

and territorial rights of the same, and every part thereof. 

Article 2. And that all disputes which might arise in 
future on the subject of the boundaries of the said United 
States , may be prevented, it is hereby agreed and declared, 
that the following are and shall be their boundaries; viz. 
from the north-west angle of Nova Scotia, namely, that 
angle which is formed by a line drawn due north from the 
source of St. Croix river to the highlands, along the said 
highlands, which divide those rivers that empty themselves 
into the river St. Lawrence, from those which fall into the 
Atlantic ocean, to the north-western most head of Connec¬ 
ticut river, thence down along the middle of that river to the 
45th degree of north latitude; from thence, by a line due 
west, on said latitude, until it strikes the river Iroquois or 
Cataraquy , thence along the middle of said river into the Lake 
Ontario, through the middle of said lake until it strikes the 
communication by water between that lake and Lake Erie, 

' thence along the middle of said communication into Lake 
j Erie, through the middle of said lake, until it arrives at 
the water communication between that lake and Lake 
Huron, thence along the middle of said waiter communica- 
tiojg jpto the Lake Huron , thence through the middle of said 
to the water communication between that lake and 
(a) Vide the Annual Register for 1795. 
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Lake Superior, thence through Lake Superior northward 
of the isles Roynl and Philapeaux, to the Long Lake, 
thence through the middle of said Long Lake, and the 
water communication between it and the Lake of the Woods, 
to the said Lake of the Woods, thence through the said lake 
to the most north-western point thereof; and from thence, 
on a due west course, to the river Mississippi, thence, by a 
line to be drawn along the middle of the said river Mississippi, 
until it shall intersect the northernmost part of the 31 st de¬ 
gree of north latitude; south, by a line to be drawn due east 
from the determination of the lin£ last mentoned in the lati¬ 
tude of 31 degrees north of the equator to the middle of the 
river Apalachicola or Cat^houche, thence along the middle 
thereof to its junction with the Flint river, thence straight 
to the head of St. Mary’ s river, and thence down along the 
middle of St. Mary’s river to the Atlantic ocean; east, by 
a line to be drawn along the middle of the river St. Crbix, 
from its mouth in the Bay of Fundy, to its source, and from 
its source directly north to the aforesaid highlands, which 
divide the rivers that fall into the Atlantic ocean from those 
which fall into the river St. Lawrence, comprehending all 
islands within twenty leagues of any parts of the shores of 
the United States, and lying between lines to be drawn due 
east from the points where the aforesaid boundaries, between 
Nova Scotia on the one par%. and East Florida onjthe other, 
shall respectively touch the Bay of Fundy and the Atlantic 
ocean, excepting such islands as are now, or heretofore have 
been, within the limits of the said province of Nova Scotia. 

Article 3. It is agreed, that the people of the United 
States shall continue to„ enjoy unmolested, the right to take 
fish of every kind on the grand bank, and on all other banks 
of Newfoundland, also in the Gulf of St. Lawrence, and at 
all other places in the sea where the inhabitants of both 
countries used gt any time heretofore to fish; and also that 
the inhabitants of the United States shall havediberty to take 
fish of everyfkind oil such part of the coast of Newfoupd^, 
land as British seamen shall use (but not dry or cure the 
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1834. same on that island), and also on the coasts, bays, and 
creeks of all other of his Britannic Majesty’s dominions in 
v. America ; and that the American ^fishermen shall have 

Aciu^m, liberty to dry and cure fish in any of the unsettled bays, 

harbours, and creeks of Nova Scotia, Magdalen Islands, 
and Labrador , so long as the same shall remain unsettled, 
but so soon as the same, or either of them, shall be settled, 
it shall not be lawful for the said fishermen to dry or cure 
fish a^ such settlement, without a previous agreement for 
that purpose, with the inhabitants, proprietors, or posses¬ 
sors of the ground. * 

Article 4. It is agreed, that the creditors, on either side, 
shall meet with no unlawful impediments to the recovery of 
the full value, or sterling money, of all bona fide debts 
heretofore contracted. 

Article 5. It is agreed, that Congress shall earnestly re- 
commerid it to the legislatures of the respective stales, to 
provide for the restitution of all estates, rights, and pro¬ 
perties, which have been confiscated, belonging to real 
Biitish subjects; and also of the estates, rights, and pro¬ 
perties of persons resident in districts in the possession of 
his Majesty’s arms, and who have not borne arms against 
the said United States; and that persons of any other de¬ 
scription shall have free liberty to go to any part or parts of 
any of the thirteen united states, and therein to remain 
twelve months unmolested in their endeavours to obtain 
restitution of such of their, estates, rights, and properties as 

‘ may have been confiscated. And that Congress shall also 
* , , 
earnestly recommend to the several states a reconsideration 

and revision of all acts or laws regarding the premises,; so 
as to render the said Iqws or acts perfectly consistent, not 
only with justice and equity, but with that spirit of conci¬ 
liation, which, on the return of the blessings of peace, 
should universally prevail. And that Congress shall also 
earnestly recommend to the several states, that the estates, 
^ggfyts, and properties of su,ch last-mentioned persons shall 
jbe restored to them, they refunding to any persons who may 
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be now in possession, the bon& fide price (where any has 
been given) which ^uch persons may have paid on purchasing 
any of the said lands, rights or properties, since the confis¬ 
cation. And it. is agreed, that all persons who have any 
interest in confiscated lands, either by debts, marriage settle¬ 
ments, or otherwise, shall meet with no lawful impediment 
in the prosecution of their just rights. • 

Article G. That there shall be no future confiscations 
made, nor any prosecutions commenced against any person 
or persons, for or by reason of the part which lie or they 
may have taken in the present war; ^ind that no person shall 
on that account suffer any future loss or damage either in 
his person, liberty, or property, and that those who may be 
in confinement on sucli charges, at the time of the ratifica¬ 
tion of the treaty in America , shall be immediately set at 
liberty, and the prosecutions so commenced be discon¬ 
tinued. 

Article 7. There shall be a firm and perpetual peace be¬ 
tween His Britannic Majesty and the said States, and 
between the subjects of the one and the citizens of the 
other; wherefore all hostilities, both by sea and land, shall 
from henceforth cease. All prisoners on both sides shall be 
set at liberty, and His Britannic Majesty shall, with all con¬ 
venient speed, and without causing any destruction, or car- 
rying away any negroes or other property of the American 
inhabitants, withdraw all his armies, garrisons, and fleets, 
from the said United States , and from every port, place and 
harbour within the same, leaving iu all fortifications the 
American artillery that may be therein; and shall also order, 
and cause all archives, records, deeds and papers* belonging 
to any of the said States or their citizens, which in the 
course of the war may have fallen into the hands of his offi¬ 
cers, to be forthwith restored, and delivered to the proper 
States and persons,to whom they belong. 

Article 8. The navigation of the river Mississippi , from 
its source to th# ocean, shall for eyer remain free and open 
to the subjects of Great Britain, and the citizens of the 
United States. 
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Article 9* In case it should so happen that any place or 
territory belonging to Great Britain, or teethe United States, 
should have been conquered by the^arms of either from the 
other, before the arrival of the sajd provisional articles in 
America, it is agreed that the same shall be restored with¬ 
out difficulty, and without requiring any compensation. 

Article JO. The solemn ratifications of the present treaty, 
expedited in good and due form, shall be exchanged between 
the contracting parties in the space of six months, or sooner 
if possible, to be computed from the day of the signature 
of the present treaty. * In witness, &c. Done at Paris , 
3d September, 1783. D. Hartley , John Adams, B. Frank - 
lin, John Jay. e 

The special verdict then stated, that Philip Thomas, and 
Mary his wife, on the 1st November, 1821, demised to John 
Doe, the tenements with the appurtenances in the declara¬ 
tion secondly mentioned. It then concluded in the usual 
form ; but whether upon the whole matters found, the de¬ 
fendant is guilty of the trespass and ejectment, the jurors 
are ignoraut, and therefore pray the advice of the Court. 

Tindal, for the lessors of the plaintiff. The question in 
this case is, whether a person born in the United States of 
America, since the treaty by which the independence of that 
country was recognised by the government of this, of parents 
who were natural born subjects of Great Britain, living in 
America at that time, and continuing to live there after the 
States were governed by their own authority, can inherit 
land in’ England. The affirmative of that proposition lies 
upon the plaintiff to establish, an$ it is contended that Mrs. 
Thomas, one of the lessors of the plaintiff, is entitled to * 
recover, because she is the daughter of persons who were 
at the time of her birth natural bom subjects of Great 
Britain . 1 The material facts found by*the special verdict 
* are, .that Frances Mary Ludlow, the wife of the lessor of 
the plaintiff, in right of whom this action is brought, was 
borif at Newport, in Rhodd^^Aad, on the 4th February, 

" B 
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i784i that her mother* Elizabeth Harrisoji, and her father, 
Jams* Ludlow t were both natural bora subjects of Great 
Britain, having been born in one of the British American 
colonies, before the separation, in 1770. This is the first 
time since the independence of the United States has 
been acknowledged, that the question has come directly 
before a court of justice m England, as to the*right of an 
American to succeed to landed property in this country. It 
is therefore a question of considerable importance, and at 
first sight would seem to present insuperable difficulties 
in the why of the plaintiff. Thdre is, however, less of 
doubt upon the question than might strike the minds of 
many. In order to sustain the plaintiff’s right to recover, 
it is necessary to establish three propositions, first, that' 
all persons bom within the colonies of North America, 
whilst they were subject to the Crown of Great Britain, 
were just as much British subjects as if they were born 
in any county of England ; second, that the separation* 
of the colonies from the parent slate, and the subsequent 
acknowledgment of their independence by the Crown of 
Great Britain, did not make aliens of those persons who 
before that event were natural born subjects, but that 
they preserved the same right to inherit, purchase^ and 
transmit land, as if such separation had not taken place; 
and third, that by the common law, or by force of the 
statute 25 Edyu. 3. st. 2. or by operation of 4 Geo. 2. c. 21. 
the children of those persons who were born within the 
United States of America , since their independence has been 
acknowledged, have the same right to inherit land *in this 
couutry as their parents had. The first propositioh (which will 
♦not be,disputed on the other side) is deafly established by 
the statute 6 Geo. 3. c. 12. by which it is declared u that the 


colonies and plantations of America have been,* are, and of 
right ought to, be, # subordinate unto qnd dependent upon, 
the imperial Crown and Parliament of Great Britain; and 


that the King’s J^Iajesty, by and with the advice and consent 
of the Lords spirituahand fgiltoral, and Commons, of Of eat 


ppral, and Commons, of Great 
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Britain ,m parliament assemble!), had, hath,and ofrighfougbt 
to have, full power and authority, to make Ip ws and statutes of 
sufficient force and validity to bind the colonies and people of 
America, subjects of the Crown of Great Britain, in all cases 
whatsoever.” The second proposition, which is the most 
material, is to be made out by referring, first, to the situation 
of the two contracting powers, at the time of the separation 
of the colonics from the mother country; secondly, to the 

* ry v 

language.of the treaty by which that separation took place; 
and thirdly, to the provisions of acts of parliament passed sub¬ 
sequently. In the first place, the situation of the contracting 
parties shews that it never could have been the intention 
of either to make the other aljens. Many of the American 
colonists held lands in this country, and therefore it is quite 
absurd to suppose that such ti ers on s would be desirous of 
breaking off with the mothercountry, and thereby deprive 
themselves of the character of natural born subjects of Great 
Britain. On the other hand, it never could have been in 
the contemplation of the go\ernmentof this country to treat 
the inhabitants of America as aliens, for if that were the in¬ 
tention, then the effect must have been to treat as aliens 
those faithful subjects, who, throughout the struggle for 
American independence, had strenuously adhered to the 
cause of the mother country. The relative situation of both 
parties, and their mutual interests, therefore clearly shew, 
that a complete alienation between the two nations was never 
contemplated. It is impossible then, without some express 
compact or agreement to the contrary, to contend that the 
consequence of the declaration of American independence, 
was to make the natives of each country aliens to the 
other, and that the inhabitants of the colonics ceased there¬ 
by to be natural born subjects, and were deprived of 
those rightfe which, as individuals, they had before en¬ 
joyed. >A nation can be separated into v independent parts 
only by onp of three modes; cession on the pqrt of the 
^Crovvnjcqpquegtby a foreignjpower; or mutual agreement* 
betfeen the Sovereign What would be 

the effect a separation of these three means? 
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As to the first, it cannot be contended that if the Crown 1824 . 
thought proper to ( jcede to a foreign power the sovereignty of 
its colonies, the persons living m those colonies, and who v , 
were before the cession natural born subjects of this king- Acklam. 
dom, would be deprived t>f their birth-right, and made aliens, 
so as to make them forfeit all the lands and tenements 
which they might hold in England, when they themselves 
had no power of throning off their allegiance. Would it not 
be a most singular proposition, that because the Crown, 
from reasons of state, at the termination of a war, should 
think proper to cede one of its cofonies, that persons born 
in the colony whilst it formed part of this kingdom, and 
capable of inheriting lands here, should cease to be Eng¬ 
lishmen, and become ipso facto aliens, and have their pro¬ 
perty wrested from them by ap act of state ? When Florida 
was ceded to Spain by thiFgovernment, in the same year 
of the American independence, the inhabitants of that pro¬ 
vince, who were natural bom subjects of the British Crown, 
did not by such cession become aliens. Mere cession tluni 
will not produce alienation. [ Bay ley, J.—Suppose an 
island taken by the arms of this country in time of war, and 
all the inhabitants thereby become subjects of this kingdom, 
and there are children born who become natural bom sub¬ 
jects, and the island is then ceded to the power from which 
it was originally taken, do you mean to contend that the 
gvand-childreu will all be natural bora subjects of Great Bri¬ 
tain, and have heritable blood ?] That may be so; the prin¬ 
ciple may only extend as far as grand-children. The seizure 
of the island may only be momentary, or for so short a time 
as not to produce those consequences. It is laid down by 
the text-writers, that a man who turns traitor to his country 
does not thereby become an alien; nor does he disuaturalize 
himself, if he be a British subject, although he takes qp his 
permanent residence in a foreign country : this will not be 
disputed^ Then, will conquest effect this alienation l Sup¬ 
pose a colony of this country to be captured by a foreign 
power, do the inhabit^tijM|p^ e o inland aliens # this 
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kingdom ? It would be a most unreasonable proposition to 
say that they did. There are many authorities in the old books 
applicable to the ancient colonies of England, ami which, in¬ 
deed, formed material appendages to the Crown, such as 
Guienne, Gascoigne, Anjou, &c., in which it was held that the 
inhabitants did not become aliens by the conquest of those 
provinces by* France. W ithout referring more particularly to 
those aifthorities at present, it is sufficient to say, that con¬ 
quest alone is not sufficient to produce alienation; and, 
therefore, where a person has been once a natural born sub¬ 
ject of Great Britain, th*c capture of his country by a foreign 

a ^ 

power docs not deprive him of his right to inherit property 
in England as a British subject. Then, in the third place, 
supposing alienation canuol be effected by cession or con¬ 
quest, may it be done by mutual compact between the king¬ 
dom and the colony which decWes its independence f It will 
be difficult to find any authority on the other side to support 
the affirmative of that proposition. That question must rest 
on general principles only. Possibly the ground taken will 
be, the extreme inconvenience which must arise—the great 
confusion which must be produced if it is Jield, that the na¬ 
tives of the United States aie, for the purposes of heritage, 
to be treated as natural born subjects of Great Britain; for, 
it will be asked, how can a man owe a double allegiance: 
The answer to all this is, that these are matters of inconve¬ 
nience only; consequences arising from the nature of things, 
and for wdiich the legislature only can provide. By the law', 
as it at present stands, persons cannot become aliens by mu¬ 
tual cofnpact between the Sovereign on the ofle hand, to' 
dispense wijli the allegiance of his subjects, and the subjects 
on the other, not to require the protection which it is tfie 
duty of a sovereign to afford to them. Any inconvenience 
arising from this general and indisputable principle, c^n be 
remedied only by the High Court of ,Parliament itself. 
Judges must judge according as the law is, not a^t ought 
to be, as is laid down by Vaughan , C. J. mjCrawv. Bam- 
where the question naturalization in 

:* («) Vaugfi?585 v 
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Ireland would naturalize a person in England. The gene¬ 
ral principles laid down in that case are also strongly ap¬ 
plicable to the present, and go the whole length of sustain¬ 
ing this part of the argument. There is nothing incon¬ 
sistent in a man owing a double allegiance. Nothing was 
more common whilst the King of this country held lands in 
France; and certainly people were then frequency entan¬ 
gled about the question of their allegiance. This is taken 
notice of in 1 Hale, P. C. (>8. where Bracton, lib. v. c.24. 
is cited. Considering, therefore, the situation of the two 
countries at the time the treaty of independence was 
signed, there is no reason for contending that the mere 
fact of Mr. Ludlow Remaining in America, after the se- 
paration was acknowledged, made him cease to be a 
British subject, and bccon^ an alien. If, then, any such 
alienation look place, it could only be, secondly, by force 
of the treaty between the two countries. Now looking 
through the treaty of the 3d September, 1783, from the be¬ 
ginning to the end, there is not a syllable from which it can 
be collected that the Americans intended to give up their 
right to hold lands in this country. The first article is a 
simple declaration of the independence of the stales of Ame¬ 
rica, and a relinquishment on the part of his Britannic Ma¬ 
jesty of all dominion and right of soil in America; but there 
is nothing to shew that America w r as to become a foreign 
country to this. The effect of the first article was not to 
make tlje Americans aliens in the legal sense of the word, 
and put an etid to all rights of soil which the citizens^of that 
country might have here. It professes to give them some¬ 
thing for which they were contending, but it dobs not take 
from them any thing which they had before. The second 
article is only a declaration of what shall thenceforth be die 
boundaries of the United States. The third contains re¬ 
gulations as to life mode of exercising the right of fish- 
mg by tjite natives of the tyvo countries.. By the fourth 
it is ^agreed, ^t the .c^e^gM on either side shall Wet 
with no unlawful Wp|WlB(ito the recovery of the%ill 
value, iu sterling rnonqy,’ of all Tjoii&" fide debts hereto- 
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fore contracted. As far as that article goes, it affords 
no argument whatever against the position now contend¬ 
ed for. All that it meant was, that there should be no 
obstruction to the recovery of bond fide debts owing from 
Englishmen and Americans respectively; but it never meant 
to say that a plea of alienage would be a good plea, if a 
party had the opportunity of putting such a plea on the 
record in either country. Then the fifth article contains 
a distinct recognition* on the part of the government on 
both sides, that the inhabitants of the two countries 
may hold lands in the other. It is agreed thereby, “ that 
Congress shall earnestly recommend it to the legislature 
of the respective states, to provide .for the restitution of 
all estates, rights and properties, which have been con¬ 
fiscated, belonging to real British subjects.”—Now the 
probability is, that the words “ real British subjects,” were 
introduced there to shew some distinction, in the minds 
o those who framed the treaty, between those British sub¬ 
jects who took up arms against the British Government, and 
those who adhered to it. ISut it shews, at all events, that 
there were still in America , British subjects, i. e. persons 
not aliens to this country, who held lands in America . Why 
then should this treaty make provisions for protecting real 
British subjects, if the moment their lands were restored, 
they were to cease to hold them ? If the natives of Ame¬ 
rica became alieps after the signature of the treaty, those 
Americans who held lauds in this country must have for¬ 
feited them, and they would go to the crown. It would 
be a strange thing, that by force of this treaty they were still 
to retain their lands in this country, and yet by construction 
of law they should not be able to enjoy them. It is a mis¬ 
take, therefore, to suppose that the effect of this article of 
the treaty is to make real British subjects, then residing in 
America, aliens to thd mother country. If real British sub¬ 
jects are to holdlands in America by this treaty? why are 
not the same subjects to hold laud in the country of which 
they are subjects ? Is it not probable that some provision 
would have been made for such a contingency, if the con- 
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trading parties to the treaty had not contemplated the pos¬ 
sibility, that Americans then entitled to land in England , 
would inherit such land as a matter of course ? It is quite 
manifest that when this article was framed it was not the 
intention of the British government to take away property in 
this country belonging to Americans. Indeed it is well 
known as matter of history, that it was not the* wish of the 
government of Great Britain that the natives of America 
should become aliens, and hopes were* entertained to the last 
that they would become reconciled to the mother country. 
If such had been the intention, it *cannot be doubted that 
some expression would have been found in the treaty which 
would operate as a complete ^alienation. The fifth article, 
which is the most important article in the treaty on this point, 
is silent upon that subject, and leaves it open to the fair and 
natural inference, that it was never the intention so to alienate 
the Americans as to deprive private individuals of their right 
to lands to which they had title in this country. The sixth 
article provides “ that there shall be no future confiscations 
made, nor any prosecutions commenced against any person 
or persons, for or by reason of the part which he or they 
may have taken in the present war, and that no person shall 
on that account suffer any future loss or damage cither in 
his person, liberty, or property.” The effect of this article 
is to afford protection in future, for property belonging 
to persons who might have taken part iu_that war which 
terminated in the declaration of American independence. 
Can it then be said that property, of the description now in 
question, can be taken from a person on the ground oPhis be¬ 
ing an alien ? To hold that this action is not maintainable on 
that ground, would be directly against the faith of this clause 
of the treaty. The father of Mrs. Thoma$ t therefore, had a 
right to take this property as a British subject. This 
article contains nothing to prevent bis inheriting on the 
ground of alienage, and it is clear that he had heritable 
blood in hiniy None of the other articles of this treaty 
bear upon the pre$entquestipn. It is important then to 
direct the attention of the Court to the Statute 37 Geo. 3. 
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c. 97* which was passed for the purpose of carrying into 
effect the treaty of peace made, in 1794, between Great 
Britain and the United States. The 24th section of that 
statute recites the 9th article of that treaty, by which it was 
agreed “ that British subjects who then held lands in the 
territorics # of the United States, and American citizens who 
then held lauds in the dominions of Hi3 Majesty, should 
continue to hold them according to the nature and tenure of 
their respective states, and titles therein, and might grant, 
sell, or devise the same, to those whom they should please, 
iu like manner as if the/w ere natives, and that neither they 
nor their heirs or assigns, should, so far as might respect the 
said lands and the legal remedies incident thereto, be re¬ 
garded as aliens;'’ and then proceeds to enact, “that all 
lands, tenements and hereditaments, in the kingdom of 
Great Britain, or the territories and dependencies thereto 
belonging, which on the 28th October, 1795, were held by 
American citizens, shall be held and enjoyed, granted, sold, 
and devised, according to the stipulations and agreements con¬ 
tained in the said article; any law, custom, or usage to the 
contrary notwithstanding.” Thus then iu the year 1796, 
the legislature of this country declared that Americans hold¬ 
ing lands iu Great Britain, held them as British subjects 
and not as aliens ; and that corroborates the argument that 
the framers of the original treaty never contemplated that, 
by the separation of the colonies from the parent state, the 
inhabitants of either were to become aliens to each.^fther. 
There being no reason, therefore, to infer from the language 
of the original treaty, that Americans were to be considered 
aliens, but ja direct contrary inference being to bedrawn 
from it, then it follows that the question involved in the 
second proposition, must be decided by the municipal law 
of tjie country, and which will be found not to militate 
against it (a). According to Lord Coke (6), the country 
where the party*is born, is not conclusive of the ques¬ 
tion of alienage, “ for a man may be born o^it of the realm 
pf England, yet within the liegeaflee. And lie that is born 
(a) Calvin’s Case, 7 Rep. t. (A) Co. Lit. 129 a. 
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within the King’s liegeance, is called sometimes a denizen, 
quasi deins net, born within, and thereupon in Latin, called 
indigena, the King’s liege mail; for ligenfy is ever taken for 
a natural bom subject.” Lord Cuke defines allegiance to 
be “ the true and faithful obedience of a liegeman or sub¬ 
ject to his liege lord, or sovereign. Ligeantia es^vinculum 
fidei: ligeantia est legis essentia : l. Originaria, sivenatura- 
lis, sive nata; and this is always absolute and incident inse¬ 
parable. Nemo patriam, in qulnatus est,exuere, nec ligean¬ 
tia; debitum ejurare possit, &c!f/ The question of alienage, 
therefore, does not depend upo|i tfie place of a man’s birth, 
but upon what allegiance he owes. The father and mother 
of Mrs. Thomas were natural born subjects of Great Bri¬ 
tain, and it was not iii their power to put off their allegiance; 
nothing short of an act of the legislature can denaturalize a 
man, inasmuch as an alien can only be naturalized by such 
means. Even the solemn act of abjuration shall not destroy 
the allegiance which a man owes his natural sovereign. 
The relation of sovereign and subject is indissoluble, except 
by an act of the legislature. The father and mother of this 
lady, therefore, continued natural born subjects of Great 
Britain at the moment of her birth. For this, Calvin's 
case (a) is an express authority. In that case Calvin was 
born in Scotland, after the union of the two countries under 
Jac. 1. The question was, whether, being postnatus, he was 
entitled to inherit land in England, and it was resolved by all 
thiPliudges, u that all those that were born under one natural 
obedience, while the realms were united under one sovereign, 
should remain natural born subjects, and no aliens', for that 
naturalization, due and vested by birth-right, cannot, by any 
separation of the Crown, afterwards be taken away; nor he 
that was by judgment of law, a natural bom subject at the 
time of his birth, become an alien by such a matter ex post 
facto.” The principle contended for, as established in that 
case, was afterwards alluded to and recognized by Lord 
Mansfield , in fi2ampbell v. fyall ( b ). It being admitted that 
before the treaty of 1763, England and America were one 
(a) 7 Itcp. 1. (/>) Cowper, 204. 
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country, and that at that time Mrs. Thomas's parents were 
natural born subjects, it follows, according to Lord Coke, aud 
the decision in Cabin's case, that they remained natural born 
subjects, and not aliens, after the separation. The statute de 
pmrogativis regis, 17 Edw. 2. c. 12. may also be called in 
aid of the present argument. After the King of France had 
wrested frorfl the English Crown certain provinces in 
France, which afterwards became reunited to the Crown, 
that statute was passed, by which it was declared that the 
persons then living in those provinces, were to be treated as 
British subjects, notwithstanding several generations had 
passed away; and Staunjorde, in his Pleas of the Crown, 
fo. 39, commenting upon that branch of the statute, says, 
“ By this branch it should appear, that at this time men of 
Normandy, Gasgoine, Guienne, Anjou, aud Brittainny, were 
inheritable within this realm, as well as Englishmen , because 
that they were some time subject unto the Kings of England, 
and under their dominion until King John's time, as is afore- 
said, and yet after his time those men (saving such whose 
lands were taken away for treason) were still inheritable 
within this realm, till the making of this statute. And in 
time of peace between the two Kings of England and 
France, they were answerable within this realm if they had 
brought any action for their lands and tenements, ,as it doth 
plainly appear by Bracton, in his sixth book, in the title, 
De exceptione quia alicui gena .” The statute de pmroga- 
fivis regis, therefore, is a strong legislative exposition of the 
principle contended for, that although the government of a 
country may be changed, yet even the remote descendants 
of persons who were natural born subjects originally, cannot 
cast off their allegiance, and consequently that although there 
was a change in the government of America by the treaty, 
yet those who were alive at that time, did not cease thereby 
to be British subjects,or lose their right to tjnjov lands in this 
country. The second proposition having been thus proved, 
then thirdly, the question is, whether the children of natural 
born subjects of Great Britain, bom in the United States of 
America since the declaration of independence, have the 
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same right to inherit lands in this country as their parents 
had. The affirmative of this proposition is proved either 
by the common law, or by operation of the statutes 25 
Edw. 3. st. 2. Year Book 1 Ric. 3. fo. 4. Calvin's Case, 
7 Ann. c. 5. s. 3. and 4 Geo. 3. c. 21. which last statute 
was passed to explain the third section of the 7* Ann. for 
naturalizing foreign Protestants. After reciting that section, 
whereby it was enacted, that the children of all natural bom 
subjects, bora out of the ligeance of her majesty, should be 
deemed, adjudged, and taken to he natural born subjects of 
this kingdom to all intents, constructions, and purposes 
whatsoever, it prgceeded to enact, “ That all children born 
out of the ligeance of,the crown of England or of Great 
Britain , or which shall hereafter be born out of such lige¬ 
ance, whose fathers were or shall be natural born subjects of 
the crown of England or Great Britain , at the time of the 
birth of such children, respectively, shall and may, by virtue 
of the said recited clause in the said act of the 7 Ann. and 
of this present act, be adjudged and taken to be, and all 
such children arc hereby declared to be natural bora sub¬ 
jects of the crown of Great Britain to all intents, construc¬ 
tions, and purposes whatsoever.” The only difficulty aris¬ 
ing upon this statute as to its inapplicability to the present 
case, is as,to the words "whose fathers were or shall be na¬ 
tural born subjects of Great Britain , at the time of the birth 
of such children respectively.” It will be ^id, on the other 
side, that inasmuch as the separation between America and 
this country had taken place before the birth of Mrs. Thomas, 
and as her father then owed no faith or allegiance to the 
crown of Great Britain this statute cannot apply to the 
present case. But that is not the fair construction of the 
words of the statute* The words “ natural bora subject at 
the time of such birth,” cannot point to any subsequent de¬ 
termination of thtf character of a natural born subject, and 
in that case make the parent cease to be a natural bom sub¬ 
ject. It is impossible to understand from the letter of this 
statute that it was the intention of the legislature to dis- 
naturalize a person who was a natural born subject of this 
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country, or leave to subsequent consideration who shall be 
a natural bora subject. In support of this case, there are 
decisions to be found in the Court of Session in Scotland, 
which go the whole length of the present argument. Stcro- 
ari v. Hoome ( a ), Sheddon v. Patrick (/>), and Scott v. 
Browne decided in the same Court in February, 1810. To 
these authorities and arguments may be added, in conclu¬ 
sion, the observation of Lord C. B. Hale , iii Collingwood v. 
Pace (r), where he says, “ The law of England, w hich is 
the only ground and must be the only measure of the inca¬ 
pacity of an alien, and of those consequential results that 
arise from it, hath been always very gentlp in the construc¬ 
tion of the disability, and rathqr contracting than extending 
it so severely.” 


Parke, contra. The lessor of the plaintiff, Mrs. Tho¬ 
mas, having been born in America after the British colonics 
in that country had thrown off their allegiance, and after 
the sovereign of this count)) had recognized their independ¬ 
ence, is to be considered as an alien, and therefore cannot 
inherit lands in England. At common law, as.distinctly 
laid down in Calvin s case (</), all persons who are bom 
out of the kingdom are aliens, unless three incidents unite: 
first, that both the parents are under the actual obedience 
of the king; second, that the place of the birth oi the child 
be within the king's dominions; and third, that at the time 
of the birth the c&ild cannot be a subject bora of one king¬ 
dom that was under the ltegiance of the sovereign of another 
kingdom. It cannot be disputed that in 1784, when Mrs. 
Thomas w f as born, America w r as a separate state, and that 
the inhabitants thereof did not owe any allegiance to the 
king of Great Britain I Upon this point Folliott v. Ogden (r) 
is an express authority. It is clear, therefore, that, prim& 
facie, Mrs. Thomas is.an alien, ami it li^s upon the other 
side to satisfy the Court that the case falls within some 


(«) 6 Morison’s Decisions, 4649, af- (d) 7 Rep. p* 36. 
firmed in the House of Lords in 1307. (e) 1 II.RI. 13/i.S.C.in error. 

(t>) Id. Appendix, 9. 3 T. R. 726. See Id. 584. 

(c) 1 Vent. 427. 
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statute law to the contrary. The only statutes which have 
been referred to upon this subject are 25 Edit'. 3. st. 2. 
7 Anne, c. 5. aud 4 Geo. 2. c. 21., but these do not help 
the plaintiff, for these require that the father shall be a na¬ 
tural born subject of Great Britain at the time of the birth 
of the child. Here it is clear that when Mrs. Thomas was 
born, her father had ceased to be a subject of Gbeat Britain, 
and therefore those statutes are inapplicable. The ques¬ 
tion is not whether, if Mr. Ludlow had come to England, 
after the declaration of American independence, and be¬ 
come domiciled here, he could be treated as an alien, but 
whether after he continued to reside in America until his 
death, and therefore must hq taken to have adhered to the 
* new order of things, he can be considered as retaining the 
character of a natural bom subject of Great Britain . The 
doctrine of alienation must certainly be taken from the mu¬ 
nicipal law of this country: but if this question were to be 
decided by the law of nations, there arc abundance of au¬ 
thorities to shew that Mrs. Thomas is to be considered as 
an alien. By the law of nations every person hqs a right, of 
his own accord, to throw off his allegiance to his govern¬ 
ment. That is considered as a proposition of universal law, 
by Vattel, lib. i. c. 19. s. 220. By the Code 'Napoleon, 
and even by the old law of France, a person might expa¬ 
triate himself by taking the oath of allegiance to the so- 

i 

vereign of another state. In the state of Virginia a law to 
the same effect is in existence. But without referring to 
the law of nations, it is sufficient to shew, that by the muni¬ 
cipal law of this country Mrs. Thomas is an alien.* That 
law is founded on the feudal law, on the doctrine of the re¬ 
lation which exists between the sovereign and his, vassal. 
In Calvin's case (a) ligeance is defined to be “ duplex 
et reciprocum ligamen quia subditus regi tenetur ad 
obedientiam ita nex subditi tenetur ad protectionem.” 
The same definition is given by Lord Ellesmere in the 
same case, p.^/>4. In Forster's Crown Law, 183, it is 
said, “ The duty of allegiance, whether uaturd or local, is 

(a) 7 Rep. 9 . 
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founded in the relation the person standeth in to the Crown, 
and in the privileges he deriveth from that .relation*” 
Though in Co. Lit. 129,' «. it is laid down as a maxim, 
that “ nemo patriam in qui natus est exuere nec ligeantiai 
debitum ejurare possit,” it does not therefore follow, that 
the relation of sovereign and subject may not be dissolved 
by mutual cbmpact. Many instances are put in Calvin* s 
case to shew that allegiance may be temporary, and Lord 
Coke himself puts tlae cases of attainder and abjuration 
of the realm as means whereby it may be affected. It 
is admitted, and indeed cannot be disputed, that an act 
of parliament may dissolve this relation. Ouc instance 
is the 5 G. 1 . c. 27- s. 3. wi^h*respect to artificers going 
abroad, and out of the King’s protection, by which it is 
declared, that “ they shall thenceforth be, and be deemed 
and taken* to be, aliens, and shall be out of his Majesty’s 
protection.” There are other instances to be found in 
which a dissolution of the relation between subject and 
sovereign has taken place. 4 lli/mtr’s Collection of Trea¬ 
ties , 337, and 2 Chalmers Collection of Opinions , 485. 
As to the effect of conquest, it is laid down by Lord 
Mamjield) in Campbell v. Hall (a), that “ the inhabi¬ 
tants of conquered provinces arc to be considered as 
subjects, not as aliens.” The converse of that proposi¬ 
tion must be equally true, that if any territory be con¬ 
quered from Great Britain, and the subjects chuse to re¬ 
main there, they by right of conquest become the subjects 
of the new sovereign. But these questions fall very short of 
the present, because here the sovereignty of America is re¬ 
linquished, And not by the sovereign merely in his own right, 
blit by an act of parliament enabling him to make a treaty 
with his former American subjects. The 22 Geo. 3. c. 46. 
gives this power to the Sovereign; and by the treaty entered 
into in pursuance of it* the King acknowledges all the united 
provinces to be free, sovereign and independent states, and* 
treats with them accordingly. This treaty is afterwards 
ratified and confinned by 37 Geo. 3. There is, therefore, 

(a) Cowp. 20*. 
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a complete recognition ©f the Sovereign’s authority to do this. 1924. 

Then, on the part of the subject, what is done to shew his '-"V**-' 
acquiescence ? It is found by U|e special verdict, that Mr. 

Ludlow, the father of Mrs. Thomas, continued to reside in Acklam. 
America after the treaty was signed, and' died there (a). 

Then he must be considered as a party to the treaty, and 
bound by the acts of the state in which he is voluntarily Jiving. 

He became as much a subject to the new government as the 
natives of Surinam after their allegiance had been transferred 
by Car. 2. to the Dutch government in J667#). 1 According 
to Mr. J ustice Blackstone , in 1 Comm. 569. this dissolution 
may take place by the mutual concuircnce of the prince 
and the subject. If so, can there be a stronger proof of 
concurrence than, first, in the recognition by the Sovereign 
of the independence of a certain class of his subjects, and, 
second, in the act of those subjects throwing off' their alle¬ 
giance ? • It is said on the other side, that nothing|is to be 
found in the treaty of 17S3 from which it is to be collected 
that it was the intention of the parent state to consider the 
inhabitants of the colonies, after the separation, as aliens; 
and it was endeavoured to extract some expressions from it, 
to shew that they still continued British subjects. "Very little 
attention to the treaty will shew that a contrary inference is to 
be drawn. First, as to the right of fishing, the people of the 
United States are to continue to enjoy that right as they did 
before. Why, if they were to be considered in future as 
vested with all the rights of natural born subjects, such a pro¬ 
vision would have been quite unnecessary. The same obser¬ 
vation applies to the provision for the restitution of alfestates, 
rights, and properties which had been confiscated belonging 
to real British subjects. .The object of that article was only 
to provide, that persons who had a right to lands in Ame¬ 
rica should* not lose them, and that if they had a title to 
Iqpds before the rebellion, they should be restored to them, p 
#if the legislature of the respective states should chuse so to 

(a) Though it wps not stated as a fact in the special verdict,it was now 
admitted that Mi. Ludlow resided in America until the time of his death. 

0) See 2 Chalmer's Col. 485. for the debate betumen Sir W. Temple 
and De Witt, upon the cession of the province of New York for Suri¬ 
nam, to the Dutch. > %• 
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do. The 24th section of the statute 87 Geo. 3. c. 97. is opep 
to the mine observation, for unless that provision had been 
made by thq legislatuie, l|kd necessary infcieuee must have 
been, that American subjects would have been considered 
aliens. The object of that «ection •Was meiely to make a 
special pfovisida in favour *of those American citizens who 
actually or legally held lands in the territory of his Majesty; 
and in respect tp such persons*,ftj^Mfines the privilege to 
them, their heirs, and assigns. If the argument on the othci 
side could preipil/and if the effect of 7 Ann. and 13 Geo.Q. 

7. S. 7* was such al is repiesented, the consequence 
would lie, to make the whole of the American population 
British subjects — to throw on them lh$ obligations, and to 
give them all the privileges of British subjects, and to make 
every American who may hereafter bear arms against this conn- 
try, subjedtto the penalties of high treason. The argument 
must be fished to that length or it cannot avail the plaintiff. 
It may be admitted, that this is the case when persons entangle 
themselves in a double allegiance. If a British bopi sub¬ 
ject were to go over to the continent, and become a subject 
of the King of France, placing himself in the situation of 
owing a* double allegiance, and a war broke out between 
the two countries, he would be in even view in an inconve¬ 
nient situation, but .such inconveniences should be narrowed 
rather than extended. Upon geneial principle, tli^refoic, 
it is clear, that the allegiance of the British colonists was 
put an end to bythe"Operation of the tieaty of i 783, where¬ 
in the United States oi'Ameiica were declared free, sove¬ 
reign ahd independent; and that Mr. Lndlow, who must 
be taken tq have consented to what was done by the 
Congress, must be bound by that* treaty, and 
mdS^'from that moment, have become an alien. Although 
the first time that this question has opm* Ixjjprp the 
Cpuit for its decision, yet there have beqp persons <ff great 
authority who have given their opinion uponjt u ^In Sorter-* 
vilh v. SomeH'ilfe (a), Lord Federate, wdietf Attorney - 
General, skid ^and his opinion was not disputed by the 

M?) jun 701 
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Bench <*r at rfie Ba$ that “ the domicile every child has ou 
its birth, i^nst remain until that is lost and another ac¬ 
quired. Cutil ajiot^jrjs .acquired, that one c^inot ue lost. 
After jthe peagp of 1783, such of the Americans as chose 
to remain Subjects ’offcthe States, ceased trt be part of the 
British nation^ and lost their cbafacter^of Brittpis” '^Th is 
was stated as a clear proposition ofdaw^'Wbt’ admitting of 
any dispute. Upon^^^kcasiop it* m&yqpojt be improper 
to refer also to decisions in the ZAmericati Courts, not be¬ 
cause they |tre binding on the decision of, this Court, lint 
to shew inwvhat Hght the question has been considerlSf^fn 
the United States as to the rights of British 3ubje%ls born 
in that country before the declaration* of independence. It 
would be a most singular state of things if, on ttie other 
side ofHhd Atlantic, all persons born before the treaty of 
1783 shoufld be excluded fropi inheriting hmdUih that 
country, and yet that the Courts’on this side||be water 
should, bold them capable of inheriting land in j England, 
The decisions in, the American Courts have always been, 
that British subjects, born before the revolution are ’equally 
incapable’ with those born subsequently to that event, of 
inheriting or transmitting’ the inheritance of landjto the.aub- 
' jfets of this country. This position is expressly laid'tfoyvn 
in Bright v. Rochester («), decided in 1822 in the supreme 
, eourt of Pennsylvania. One point decided was that a British 
subject born before or after the revolution, was equally inca- 
_pable of inheriting land by descent. It was there he^d that 
the treaties of 1783 and 1794 only‘provided for titles exist¬ 
ing at the tixpe^f those treaties, and not to titles subsequently 
ae<|uire{l. That case therefore is an express decision upon 
thejpoint now under consideration. The fourth resolution 
i^jbolnin’s qpae does not bear upon the present question, 
forbore the separation of the two countries was by an act of 
bofli-the parties were concurring. Then^he 
statute d&jngrogatiyis regis, is equally inapplicable, because^ 


(«) T Weston'* Reports. 
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the whole of that statute is merely a declaration of what the 
king’s prerogative is, and does not bear upon the question 
now under consideration, inasmuch as the crown of England 
had never by any formal act, as in this instancy, relinquished 
its *right to the allegiance of the inhabitants of those pro¬ 
vinces in France wlpch had formerly been annexed to the 
crown ■ of England. Lord Coke, in Calvin’s case, distin¬ 
guishes between the cases,of persons .born in actual obedi¬ 
ence to the crown of England , in those territories, and those 
who were born after the crown had ceased to be in the actual 
possession, and only had a legal right to die possessiogx of 
those territories. So that in any view, the question which 
arises in this case could .never have arisen with respect to 
* the inhabitants of those provinces in France which, had be¬ 
longed to the crown of England. The Scotch cases referred 
to on the*other side do not afford any light upon the present 
question. $The first was a question of dower, and is very 
shortly reported, and all that is to be collected ^from the 
judgment is, that the Lord Ordinary repelled the objection 
of alienage; but under what circumstances that objection 
was made does not appear. Then iu the second case, 
which camc^ before the House of Lords in 1807, the ques- 
tion, ofalienage was not considered in any way whatever, and 
there was certainly no decision as to this point. The point 
there was whether a child born abroad could not be legiti¬ 
mated by a marriage in Scotland , so as to give him title to 
an estate in that ^country. These decisions, therefore, do 
not bear upon this question. Upon the whole then the . 
court is now called upon, for the first time, to decide that 
the children of Americans , bom after the separation ,of the 
two countries, are to enjoy the privileges of natural bora 
subjects of Great Britain. Agreeing with t|e argument 
on the other side, that allegiance is indissoluble/ still that 
smis£ be taken sub im>4p; both parties must be conseBting^ 

‘ -fto the dissolution. Here there is cvidepce tha^bQth sides ', 
tM^j^onsent, namely, by the treaty of 1783, \vhw§l$ Mr. 

0 T *®ow ceased to be a British subject \ atijj if tlfatlbe so, 
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then it follows as a consequence that his daughter must be 
an alien. Looking taihe statute 7 Anne, explained as it is 
by 4 Geo. 2. it is manijefit that the legislature meant a natural 
bom subject, to*be a person who had dotfe no act to relin¬ 
quish that character. It is obvious from these statutes that 
the parent must be a subject of Great Britain , at the time 
of the birth of the child^qtherwise th£ child cannpt $e a 
natural born subject. Therefore whether MV. Ludlow him¬ 
self had or had not forfeited the privilege of a British bom 
subject, at all events Mrs. Thomas cannot be considered a 
natural bom subject of England at the time of her birth!', 
Mr. Ludlow’s national character may be put out of the 
question as far as respects .the alienage of Mrs. Thomas, 
because the treaty of 1783, by which the sovereignty and 
independence of „the United States was acknowledged, de¬ 
termines the question as to her, inasmuch as her lather, by 
remaining in America until the time of his deathf could 
neither inhibit nor acquire a right to land in England. If 
Mr. Ludlow had chosen to come to this country and domi¬ 
cile himself here, the question might perhaps have been dif¬ 
ferent, but during his continuance in America the character 
of a natural bom subject of Great Britain no longer existed. 
Under these circumstances the defendant is entitled to 
judgment. 

Tindal, in reply. The main argument on^ je* other, side 
is, that the bond of allegiance between sovereign and sub¬ 
ject may be dissolved by mutual agreement; but the in- 

m 

stances adduced in illustration, shew most forcibly that 
nothing but an act of the legislature can effect that object. 
Such was the case in Rymer’s Collection of Treaties, wfiere 
the King, Edward II. with the consent of parliament , gave 
up the allegiance of the people of Scotland. That was an 
ac^of the legislature^ So in the very case of America 
and Great Britain it was necessary to pass the 22 G. 3. 
c. 46. to enibl^the King to treat with his American sub- 
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jeets, and absolve them of their allegiance, which at common 
law he could not do; but that act may be looked at in 
vain to find a syllable which says that any privilege which 
American subjects, who then had a right to hold land iu 
England, possessed, is taken away from them. Then as 
to the case of the* cession of the colony of Surinam by 
Charles II. in lieu of the colony of New York, that is no au¬ 
thority bn this occasion, because it is only the instance of a 
debate between two 'statesmen upon a matter of interna¬ 
tional law, where any colony is ceded to another; but de¬ 
termining no principle, and forming no rule for governing 
dissimilar cases. It is admitted, on the part of the plaintiff, 
that from the moment the Treaty of 1780 was signed, 
America became a separate state; but the argument is, that 
there is nothing in that treaty which took away from Ameri- 

v 

can subjects what they li*d before; the effect of it is only 
to give them that for which they had been contending with 
the mother country. The decision from Wcat on's Reports 
of Cases in the Supreme Court of Pennsylvania , is at least 
counterbalanced by other decisions in of a contrary 

import. In M l llvaine v. Core (a), decided in the Supreme 
Court of the United States in the year 1808, it was held that 
a person born in the colony of New Jersey before 1775, who 
resided there till 1777, but who then joined the British 
army^and who had ever since adhered to the British , claim¬ 
ing to be a British subject, and who had demanded and 
received compensation from that government for his loyalty, 
is not an alien, and may take laud by descent in New Jersey. 
This, therefore, is a case in which the American courts did 
not hold that the separation of # the two countries had the 
effect ,of denaturalizing the inhabitants. The Judge, in 
delivering the opinion of the Court, said, “ But it is insisted 
that the Treaty of Peace operating upon his condition at 
that time or afterwards, he became an alien to the states of 
New Jersey in consequence of his election then made to 


(a) Mr. Justice Cranch's Reports, vol. He 209. 
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become a subject of the King, and his subsequent conduct 
confirming that election. In vain have we searched that 
instrument for some clause or expression which, by any 
implication, could work this effect.” He then refers to the 
Treaty, which is the source to which this Court must look 
for information, and observes, “ It contains an acknowledg¬ 
ment of the independence and sovereignty of* the United 
States in their political capacities, and a relinquishment on 
the part of his Britannic Majesty of adl claim to the govern¬ 
ment, propriety, and territorial rights of the same. These 
concessions amounted, no doubt, to a formal renunciation 
of all claim to the allegiance of the citizens of the United 
States. But the questiou, ^ho were at that period citizens 
of the United States, is not decided, or in the slightest degree 
alluded to in this instrument; it was left, necessarily, to 
depend upon the laws of the respective states, who in their < 
sovereign capacities had acted authoritatively upon the sub¬ 
ject. It left all such persons in the situation it found them, 
neither making those citizens who had, by the laws of any 
of the States , been declared aliens, nor releasing from their 
allegiance any-who had become, and were claimed as citi¬ 
zens. It repeals no laws of any of the States which were 
then in force and operating upon this subject; but on the 
contrary it recognizes their validity, by stipulating that Con¬ 
gress should recommend to the Stales the reconsideration of 
such of them as had worked confiscations,” &c. t Admitting 
that the treaty has the effect of making the Americans a 
different nation, and therefore foreigners, yet it does not 
prevent them from being natural born subjects. It must be 
conceded, indeed, that tlierg are cases in the American courts 
in which it has been held that persons bom in England before 
the year 1775, and who have never gone to America after 
the separation, are not entitled to hold land in that countiy, 
which felt to them after the separation took place. The 
reason, however, of those decisions must be considered as 
so unjust, as to^shake their validity, namely, that England 
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never owed allegiance to America (a). If the effect of the 
Treaty had clearly been to sever the two countries and make 

\ 

(a) Vide Dawson v. Godfrey, 4 Cranch, 321. The case there was 
this — R. Lee, a citizen of the United States, in 1793 died seised in 
fee of a tract of laud called Argyle, Cowall & Horn, situated in that part 
of the district of Columbia which was ceded to the United States by the 
State of Marpland. Mrfc. Davison, the lessor of the plaintiff, would be 
entitled to the land by descent, unless prevented by the application of 
the principle of alienage. Sfie was born in England before the year 
1775, always remained a*British subject, and was never in the United 
States. Upon error brought in the Supreme Court, in 1S08, the Court 
delivered the following opinlbu : 

This case rests upon the single question, whether a subject of Great 
Britain, born before the declaration of independence, can now inherit 
lands in this country ? The general, doctrine is admitted that in the 
State of Maryland, in which the land lies, an alien cannot take by 
descent; but it is contended upon the doctrine laid down in Calvin’s 
case that the rights of the antenati of Great Britain formed an exception 
from the general rule. The point decided in the case of Calvin was that 
a Scotsman, born after the Union, could inherit lands in England. It is 
evident that this case is not directly in point, for the only objection here 
to the right of recovery did not exist in Calvin's case, as, whether in 
England or in Scotland, he was equally bound in allegiance to the King of 
GreatBritein.lt would be a contradiction in terms to contend thatDaauon 
or his wiftj ever owed allegiance to a government which did not exist at 
their birth. It is upon a supposed analogy, therefore, and the reasoning 
of the judges in Calvin ’s case, that the argument for the plaintiff is 
founded. In the two cases of Core v. M l livable and Ijimbert v. Paine 
in this Court, this doctrine was very amply discussed, and this case is 
submitted on those arguments. The counsel there contended that the 
relatidlof the postnati of Scotland (after the Union) to the subjects of 
Great Britain, vik,s identically the same with the antenati of Great 
Britain (before our Revolution) to the citizens of this country, and that 
the community of allegiance at the rime of birth, and not the existing 
State ofit when the descent is cast, is the principle upon which the right 
to inherit depends. The latter proposition presents the weak point of 
their aigumeht; for the community of allegiance at the time of birth and 
atjths time of descent bo^h existed in Calvin's case. Wp have no doubt 
that the correct doctrine of the English law is, that the right to inherit 
depends upon the existing state of allegiauce at the tin# of the descent 
ciift. And that the idea that it depends upon community of allegiance 
at the time of birth, is if consequence that follows from the doctrines 
that a man can never put off his allegiance, or be deprived of the 
benefits of it but for a crime. Community of allegiance, once existing. 
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the -inhabitants of America aliens to this, it is impossible * 
but that some instance must have occurred in which the 
question had been raised, but n#. instance has been cited 
where any American subject has been deprived of his land 
in this country. The absence of any such instance clearly 
shews what the general notion of the law has been upon the 
question, and therefore, for the reason^ originally pressed in 
argument, the plaintiff is entitled to judgment. 

The case was argued on a former day, when the Court 
said they would take time 1 to consider the question, and 
judgment was now delivered by 


1824. 


Dps 

v. 

Acklam. 


Abbott, C. J.— This was an ejectment-brought for the 
recovery of certain lands in the county of York, whereof 
Elizabeth Harrison had lately died seised. Frances Mary 
Thomas claimed as heiress at law, and according to the 
facts stated in the special verdict, she is entitled so to claim, 
if she be a person capable of claiming lands in England by 
descent. She is the daughter of Elizabeth Harrison, and 
the grand-daughter of Peter Harrison; Peter Harrison, 
the grandfather, was a native of England, and went to 
America , where he resided for many years and held the of¬ 
fice of Collector of his Majesty’s Customs, and died in 
1775. His daughter, Elizabeth, was married in 17,81 in 

must, upon these principles, exist ever after. IlenctTit is that die ante¬ 
nati of America may continue to inherit ii* Great Britain, because we » 
once owed allegiance to that crown. But the same reason does not 
extend to the antenati of Great Britain, because they never owed alle¬ 
giance to our government. This idea will be best elucidated in the fol¬ 
lowing manner. If mi action^e commenced in England by an ante¬ 
natus oi’Amerka for the recovery of land, tljc plea of alien barn could 
not be maintained, because inconsistent with the fact; nor would a 
plea of the s#veraftce of these states avail the defendant, becausa*$he 
act of his governfnent k indepcndent of any crime of his own, docs not de¬ 
prive the plaintiff of his civil rights, although it may release him from the 
obligation of allegiance. But if a suit of the same kind is instituted here 
by an antenatus^pf Great Britain, the plea of alien boin could be main-, 
tained, for the plaintiff never owed allegiance to our government,” &c. 
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* JiAodelsland to James Ludlow, a native of New York, who 
was bora before the year 1776, and continued to live in 
America and died there® Elizabeth also continued to live, 
and died there in 1790. Frances Mary was bora in 
America in Rhode Island in 1784, and the question is, whe¬ 
ther she be a person who, at the time of her birth, accord¬ 
ing to the expression ‘used in the statute #G. Q.^c. 21 . u was 
^ a natural born subject of the crown of Great Britain ” The 
case was very ably argue if before us, and all the authorities 
that bore upon the subject were cited; but fte do not think it 
necessary to enter into them. Some question was 1 raised as 
to the meaning of the words “ whose fathers were or shall 
be natural born subjects of the^crown of Great Britain at 
the time of the birth of such children,” which are the words 
of the statute I have just referred to. We think the sense of 
the words is very plain. Natural born subjects are ftien- 
tioned as distinguished from subjects by dominion or 
any other mode. A child born out of the kingdom is not 
entitled to claim as a natural born subject, unless the father 
be at the time of the birth, not a subject only, but a subject 
by birth. The two characters of a subject and a subject by 
birth must unite in the father. Thomas Ludlow, the father 
of Frances Mary, was undoubtedly born a subject of the 
crown of Great Britain, in a part of America which was at 
the time of his birth a British colony; but upon the facts 
statecfjwve are of opiniou that he was not a subject of the 
crown of Great * 1 Ihilain at the time of the birth of the 
daughter, Frances Mary. She was born after the inde¬ 
pendence of the colony was recognized by the crown of 
Greah Britain, ami after the colon*^had become part of the 
United States, and the inhabitants of Rhode Island became 

4 % 

citizens of America, and her father, by continuing in that 
sta£e, equally beepme a citizen. This recognition of the 
independence of the.Uniled States of Amenta was made, 

' qr rather confirmed, on the 3d September , 1783, by a treaty 
entered into between his late Majesty, aqd the United 

^tate* of America. The preliminary articles that were 

* 
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afterwards introduced to form this Treaty were signed on ‘ 
the SOth November, 1782, after passing the deft of 22 G. 3. 
c. 46. whereby his Majesty was Mithorizect to conclude a 
treaty or truce with dfertain colonies of America therein 
named. Between the signing of the articles and the defini¬ 
tive treaty, several acts were passed mentioning the United 
States of America and the citizens <£f those States. The 
distinct colonies or plantations are no longer named in the 
23 G. S. c. 26. 39. and 80. But the acts of the United 
States are mentioned and treated there as the acts of an in¬ 
dependent nation. So that if the sanction of the British 
legislature could he thought necessary to give validity to 
this treaty, such sanction has been abundantly given. 

Then, what is the effect of this Treaty ? So far as re- 
gard| the question in its present form, by the first article 
of the Treaty m 1783, his Majesty acknowledged the United 
States of America , [enumerating by name all the several 
countries that had in alj^ the former acts been mentioned as 
colonies,] to b^free, sovereign and independent States. He 
treats with them as such, and relinquishes all claim tb the 
government, propriety and territorial rights of the same, and 
every part thereof. It is impossible to agree with the ob¬ 
servations of the plaintiff’s counsel that this is not to be 
considered as a relinquishment of the right of soil or territory. 
It is a relinquishment of the government of the terribly and 
of the authority over the inhabitants ; it is ^^declaration that 
the state shall be free, sovereign and independent; it is a 
declaration that the people composing the state shall no 
longer be considered the subjects of the sovereign by whotp 
such declaration is made. ^ * 

It was contended, however, that by some of the subse¬ 
quent articles df this treaty or a subsequent treaty in 1794, 
ratified by thS statute 37 G. 3., person*in the situation 6f 
the lessor of the plaintiff were considered to be the children 
of natural borp subjects. But we think no such inference 

can be drawn from either the third, fifth, or sixth articles of 

• * 
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the treaty of 17 &S, which appear to be the only articles that 
have any bearing on tins question. The third article gives 
the right of tilling on 'certain coasts. On the part of the 
defendant it was said, if they were'considered British sub¬ 
jects, they would have this privilege in that character. At 
alfevents it is clear that this privilege confers no right beyond 
that so possessed. By the fifth article it is agreed that the 
Congress shall recommend to the legislature of the respec¬ 
tive states, to provide (for*the restitution of all estates, rights 
and properties which have been confiscated, belonging to 
real British subjects; and also that persons of every descrip¬ 
tion shall have liberty to go into every part of the United 
States, and reside there twelve months. The sixth article 

. - V"" 

provides that there shall be no future confiscations made, 
nor any prosecution commenced against any persons by 
reason of the part they may have taken in the*war. Now it 
is impossible to extend the effect of these two articles be¬ 
yond the particular lands that might be restored or recovered, 
or claimed by virtue of them, and their effects lead to that 
precisely. With regard to future rights or the rights of other 
persons, they are not changed or enlarged. 


Then as to the subsequent treaty in 1794, it provides only 

that the British subjects who hold lands and the American 

citizens who then held lands ^within the dominions of his 

. * 

Majesty, should continue to hold them, and might grant, 
sell, or demise the same as if they were the natives of those 
states, and that neither they, nor their heirs or assigns, should, 
so far as might respect the same lands and the legal remedies 
incident thereto, be considered|a8 aliens. That article, 
therefore, was in terms confined to lands then held. I 11 
general it distinguishes British subjects from alien citizens, 
and the provision that persons should not tfb considered as 
aliens with regard^tp lands, seems to us to* indicate very 
plainly that they were considered aliens with regard to all 
.. other lands. The inconvenience that must ensue from con¬ 
sidering the great mass of the inhabitants in a country to bo 
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at once citizens and subjects of two distinctatid independent 
states, and owing allegiance to. two sovereign powers, was 
well commented upon in*< the Argument at ;|he bar. If the 
language of the treaty could admit of any doubt as to its 
effect, the consideration of these inconveniences would have 
great weight with us; but as we think that the effect of the 
treaty is manifested by its language^ we do not consider it 
necessary to observe further upon that topic. But for ^he ' 
reasons already given, we are all of opinion that Thomas 
Ludlow had ceased to be a subject of the crown of Great 
Britain, and had become an alien thereunto before the birth 
of his daughter Frances Man/, and consequently that she is 
an alien, and incapable of inheriting lands in England. 
The judgment must therefore be entered for the defendant. 
It is a great satisfaction for us to know that our judgment 
is conformable to the decisions of the Supreme Court of 
Pennsylvania , upon a similar question brought before that 
court on the claim of a British subject to lands in America. 


1624. 



Judgment for the defendant. 


The King v. H. Perkins. 

Jessopp moved for a rule calling on Horatio Perkins, the 

Gent, to shew, cause why an information ijj, the nature of a modern char- 

quo warranto should not be filed against him, for exercising ration, connst- 

without lawful authority the office of a free burgess of the mg°f ai [ la y or > 
^ f ° v £ eleven alder- 

borough of Colchester, in the county of Essex. By a modem men, eighteen 

charter granted in the M Geo. 3. it was ordained, that the ^hSfcom? 

men free burgesses of the said borough should be for ever ®on council- 

thereaftcr one body politic and corporate, in deed and in rectuig^that* 1 

name, by tlie name of * the Mayor and Commonalty of the *h® corporate 
* # m. ‘ officers should 

for ever thereafter be nominated and chosen out of the free burgesses, proceeded to 
nominate the first corporate officers, and amongst the common councilmen was named 
one who was not at the time of his nomination a tree burgess ir—He|d, that he was 
entitled, by victim of his nomination, to all the privileges, and to exercise the office of 
a free burgess of the borough. 




The King 
v. 

Pebkiks. 
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borough of Colchester , in the county of Essex.'* The char* 
ter then declared that for ever thereafter there should and 
might be within the borough, to be nominated and chosen 
out of the free burgesses in the manner after expressed, one 
■who should be called the mayor, eleven others who should 
be called the aldermen, eighteen others who should be called 
the assistants, and eighteen others who should be called the 
cc^nmon council of the borough; which eleven aldermen, 
eighteen assistants, and eighteen of the common council, 
from time to time, should be counselling, aiding, and assist¬ 
ing to the mayor for the'time being, in all causes, matters, 
and business, touching or in any wise concerning the borough. 
The charter then declared that if anv of the assistants ap- 
pointed by those presents, or thereafter to be chosen by 
virtue of the same, should die, be removed from or resign 
his office, it should be lawful for the free burgesses of the 
commonalty of the borough for the time being (except as 
thereinafter excepted) or the major part of them, to chuse 
and prefer one of the eighteen common council tnen, for the 
time being, into the place of an assistant in the room and 
stead of such assistant so dead, removed, or having resigned, 
to supply the number of eighteen assistants, and so from 
time to time as often as the case should so happen, for ever. 
The charter then nominated the first and modern mayor, 
eleven persons to be the first and modern other aldermen, 
eighteen persons to be the first and modern assistants, and 
eighteen others to be the first and modern comhion council. 
Amongst the persons named as the eighteen common coun¬ 
ted, were several who were not at the time of nomination 
#ee burgessps of the borough. r |Jhc affidavit in support of 
the present motion, stated that Horatio Perkins was one of 
the persons nominated in the charter to be eighteen common 
council—but that he was not a free burgess of the borough; 
that within six ycarSdast past be was elected to the office of 
an assistant of the borough, and has ever since continued to 
act as such assistant, although all the assistaifts the borough 

are, by the charter, directed to be ele#ed out of the free bur« 
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gesses; and that within the last three years he has claimed to 
be, and has acted and voted as a free burgess of the borough, 
although he was never entitled thereto, or admitted or sworn 
as such free burgess, unless his nomination in the said charter 
as one of the common council of the borough, and his being 
sworn into such office, can be so considered. The ques¬ 
tion intended to be raised by the present motion was, whe¬ 
ther by the nomination of Mr. Perkins in the charter to the 
office of common councilman, he w&s virtually a free bur¬ 
gess of the borough, although he was not in fact a free 
burgess at the time of his nomination, or whether, as the 
duties of the office of common councilman were defined by 
the charter, and mighj, asj^was submitted, be executed by 
any person though not a free burgess, the Court would as¬ 
sume that the office of free burgess was conferred on him 
by his appointment as a common councilman, thbugh it 
is no where in the new charter stated that the persons so 
nominated are intitled to the privileges of free burgesses. 
It was now contended that the mere nomination in the char¬ 
ter of Mr. Perkins by the Crown to be a common council¬ 
man did not constitute him a free burgess, or confer upon 
him the privileges of a free burgess, some of which were 
the right of voting for coroners, and for representatives of 
the borough in parliament. The Court were informed that 
this was not a hostile application, but that all the partidfer 
interested in the question were desirous of having the 
opinion of the Court upon it. 

Per Cukiam. —We are of opinion then, that Mr. Per¬ 
kins, having been nominated in the charter as t a common 
councilman, and Having subsequently accepted the office, 
he is by necessary implication entitled to all the privileges 
of a free burgess. There is no difference of opinion on the 
bench upon the question. * 


1824 . 


The Kino 


v. 

Peukik*. 


•f ‘ 

Holroyd, J.'—The charter directs that all future com- 
mon councilmen shall^be elected from amongst the free 
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burgesses at large. A common councilman then is a free 
burgess and something more. Mr. Perkins has been 
named by the Crown to an office to which, from the time of 
the acceptance of th# charter, free burgesses only are eligi¬ 
ble. Then can it be contended that by such acceptance 
Mr. Perkins was not elected to all the privileges and clothed 
with all the authority) with which every future common 
councilman will be invested ? (a) 

Rule refused (b). 

(a) Littledale, J. was gone to chambers. 

(b) Vide Her v. Abell, ante, vol. iii. 390. where another question 

arose upon the same charter. ? „ 


Robinson v. Vale. 

Plaintiff reco- TRESPASS for taking plaintiff’s goods. On not guilty 

an<Tco8ts laSeS pleaded, the plaintiff recovered a verdict and damages at the 

against defen- Middlesex Sittings after the last Michaelmas Term. On the 
dant in an ac- ° 

tion of tres- 23d January last the defendant committed an act of bank- 

signed final ru P tc y> al, d a commission issued against him on the 31st of 

judgment on the same month, and oil the 3d May he obtained his eertifi- 

ory.^Oif the cate * ^ 29th January the plaintiff had signed final 

23d of that judgment in the action, and arrested the defendant on a 
month defen- 7 . 

dant commit- ca P las ad satisfaciendum on the 17th ^pn’/,,for^the damages 

ted an act of an d costs, 
bankruptcy, 
and a commis¬ 
sion issued 
against him on .. . 

the 31st of discharge the defendant out of custody, on the groun^L that 
andon3d"ifay 'k® a g es and costs were a debt pfoveable under the 

he obtained commission, and that the defendant was protected by bis 
his certificate: * 

Held, that the Cerbficate - 
damages and 
costs were a 


Denman , C. S. obtained a rule nisi on a former day to 


bon&fidedcSerjt. now shewed cause. Ths,damages and 

within the mplfliig of 46 G. 3. c. 135. s. 2. and proveable under defendant’s commis¬ 
sion, and having* been arrested on a ca. sa, for the damages and costs, the Court dis¬ 
charged him out of custody. ^ 
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costs of an action of trespass are not a debt within ‘ the 
meaning of the 46 Geo. 3. c. 135. s. 2. and consequently 
could not be proved under this defendant’s commission, 
even admitting that the time of signing final judgment would 
have relation back to the time at which the verdict of the 
jury was given. The words of that statute are “ that in all 
cases of commissions of bankruptcy, afl and every person 
with whom the bankrupt shall have really and bond fide con¬ 
tracted any debt or debts before the'date and suing forth of 
such commission, which, if contracted before any act of 
bankruptcy committed, might have been proved under such 
commission, shall, notwithstanding any prior act of bank¬ 
ruptcy may have been committed by the bankrupt, be 
admitted to prove such debt or debts, and to stand and be 
a creditor under such commission to all intents and purposes 
whatever, in like manner as if no such prior act of bank¬ 
ruptcy had been committed by such bankrupt,” &c. (a). 
Now the debts alluded to in this statute clearly mean such 
debts as are matter of contract, and not damages which 
may be given by a jury in action for a tort. But indepen¬ 
dently of this objection, it is clear that supposing this to be 
a debt within the meaning of this statute, still it did uot be¬ 
come due until the '29th January when the final judgment 
was signed, which was six days after the act of bankruptcy 
was committed. Under these circumstances this rule must 

be discharged. 

' m 

Denman, in support of the rule, waa stopt. 


1824 . 


Robinson 
v. * 
Vale. 


The Court was clearly of opinion that a judgment, even 
in an’act^n for a tort, is a d»bt within the meaning of the 
statute, and proveableSunder the defendant’s commission, 
although the final judgment be not signed until after the act 
of bankruptcy committed. 

• . 

Bayley,J. observed—The circumstance of the judgment 
not being signed^untfl after the act of bankruptcy was com- 
(*) See 49 G. ®c. 121. s. 1 . and 2. 
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mittedmakes no difference. The judgment was the conse¬ 
quence of a tort committed by the bankrupt before the act 
of bankruptcy, and therefore the debt, by relation back to 
the cause pf action, is a debt existing previous to the date 
of the act of bankruptcy and commission. As such it is 
clearly proveable within the meaning of the statute, the 
object of which was|:o protect the bankrupt’s estate against 
the proof of dishonest or fictitious claims, between the date 
of the act of bankruptcy and the suing forth of the com¬ 
mission. I am of opinion that this was a bon^ fide debt 
within the meaning of the statute. 


Rule absolute (a). 


(a) See Exparte Charles, 14 East, 197; Eparte Hill, 11 Ves. juu. 
646; Buss v. Gilbert, 2 M. and S. 70; Walker v. Barnes, 1 Marsh, 
S46; Blogg v. Phillips, 2 Campb. 139; Beeston v. White, 7 Price, 
#09; 3 P. Wins. 399; and Let v. Goodlad, ante, 350. 


END OF EASTER TERM. 
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MEMORANDA. 

Sir John Richardson , Knight, one of the puisne Judges 
of the Court of Common Pleas, retiled fiom the Bench in 
consequence of ill health. 

Stephen (laselee , Esq. one of TJis Majesty's Counsel 
learned in the law, was appointed one of the puisne Judges 
of the Court of Common Pleas, in the 100 m of Sir John 
Richardson , Knt.; and being called to the degree of a 
Serjeant at Law, gave rings with the motto “ Bonis legibus r 
judiciis gravibus .” Towards the close of this Term he 
took his seat on the Bench. 

R • Spanlde , Esq. of the Honorable Society of Inner 
Temple, Barrister at Law* was called to the degree of a 
Serjeant at Law, and gave rings with the motto " Bonis 
legibus, judiciis gravibus 

John Adams , Esq. of the Honorable-Society of Middle 
Temple, Barrister at Law, was called to the degree of a 
Serjeant at Lay, and gave rings with the motto “ Bonis 
legibus , judiciis gravibus*" 

vol. iv. r i 
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The King.,®. The Inhabitants of Catbsby.(«) 

^ l M W 

Whereaparish TWO Justices, by their order, removed George Cox, his 

granted by two wife and their child from the parish of liddby to the parish 

described^ 0 Catesby, ' both in tjhe county of Northampton. On ap- 

tbemselves on peal, the sessions confirmed the order, subject to the opinion 

StfZS of this CJourt upon a oase* which stated, 

only church- That. George Cox, Ann, bis wife, and their child Man / 
warden, and ' * , , 

the only over- Ann, wore removed by an order of justices from the parish 

poor of the of Budby, iu the county of Northampton, to the parish of 

parish Held, Catesby, in the same county. This order was appealed 

63 years,^the a g a ^ nst 5 and oil the hearing of the appeal, the respondents 

absence of evi- produced a certificate, of which the following is a copy:— 
dence to the * XT . . . . . , 

contrary, that Northamptonshire to wit.—lu pursuance ot a late act 

woukTintend P ar ^ a,lie,,t > hititled “ Aii Act for supplying some defects 

first, that the* IQ the law for the relief of the poor of this Kingdom,” We, 

custom*but^ William Goodman, the only churchwarden, and Edward 

one church- Webb, tire only overseer of the poor of the parish' of Cates - 

second, that tyr * n ^e said county of Northampton, do hereby certify 

there had been th e churchwardens and overseers of flic* poor of the parish 
originally two . . 1 r 

overseers, but of Badby, in the said county of Northampton, that w’c do 

efied °and con own aru ^ ac hno\iledge Thomas Cox the younger, of Badby 
sequently, that aforesaid, butcher, and Mary his wife, and Richard, John, 
was^alid^f an< ^ Elizabeth, their children, to be inhabitants legally set¬ 
having been tied in our said parish of Catesby. And wc do hereby 
majority of the oblige ourselves, the said churchwarden and overseers of 

existing body the poor of Catesby aforesaid, and our successors for the 
of overseers, ... ■. . 

within the time being, to receive and providjp for the said Thomas Cox 

Cerrificrite the an< * ^ ar H and the*said Richard, John, and Eliza- 

Act, 8 & 9 beth, their children, and all other the children which the 
1F.3.C.30. 

(«) A womant under the Royal Sign Manual ( hnving issued ten days 
before the end of Easter Term, pursuant to 3 Geo. 4. c. 102. the puisne 
Judges of this Court sat in a room adjoining the Guildhall at West¬ 
minster, from the 1st to the 16th June, both days inclusive, for the 
'^dispatch of business, when this and the following cases were decided. 
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said Thomas Cox may hereafter have by the said Mary his 18$& 

wife, whenever he, she, they, orahyof them, shall become 

chargeable to the parish of Budby aforesaid, or be forced 

to ask relief of the sapic, in oase he the s&d Thomas Cox T ^ tie 

, . * Inhabitants 

and Mary his wife, and their children, shall not m the of Catesby. 
mean thne obtain' and acquire to him, fier, or themselves, 
a legal settlement in the parish of Ba^by aforesaid, or else¬ 
where. In witness whereof wC; the said chufbh warden and 
overseers of the poof- dt Catesby* aforesaid, have Jiereunto 
set our hands aiid seals the 20th day of May , in the, year of 
our Lord pealed and delivered in the presence of 


us. 


Thu. Stevens. 
JViliiam Claridge. 


TVm. Goodman (L.S.) 
Erf. Webb (L.S.) 


Northamptonshire to wit. — We, two of his Majesty’s 
Justices of the Peace of and for the county of Northamp¬ 
ton , do allow of the above, and we do also certify that Wil¬ 
liam Cluridge, one of the witnesses to the signing and seal¬ 
ing of the above-written certificate, has made oath before 
us, that he did see the churchwarden and overseers of the 
poor of Catesby aforesaid, severally sign and seal the cer¬ 
tificate, and that the names of the said Thomas Stevens and 
William Claridge, set as witnesses to the sealing and de¬ 
livery of the same certificate, are of the proper hand writing 
of the said T. S. and W. C. respectively. Given under our 
hands the 22dday of May in the year of oqr Lord 1761. 

John Parker. John Andrew. 


They also proved that the Thomas Cox in the certificate 
mentioned, had'a son naiped Thomas, who was, born after 
the certificate was granted, and that the pauper George was 
the son of such last mentioned Thomas. The respondents, 
in a previous appeal under the same certificate, having given 
evidence of relief of the said Thomas Cox in the certifi¬ 
cate mentioned, whilst residing in Badby, understood that 
in this appeal^such evidence was admitted by the counset 
for the appellant; but tlie counsel for the appellant do, not 
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consider that they made such admission. The question for 
the opinion of the Court is, whether the certificate above 
set forth is valid in point of law, inasmuch as it purports 
to be granted %y two parisji officers, describing themselves 
as u the only churchwarden and the only overseer of the 
poor of the parish of Catesby.” 

f 

Haider, G. Marriott , and Ellis, in support of the order 
©f Sessions. The certificate was originally granted to the 
grandfather of the pauper, and therefore if the grandson 
had acquired a settlement in the certifying parish, he would 
have avoided the certificate, and then Rex v. Darlington {a) 
would come in point, and would govern the present case. 
But here the son of the certificated person, that is the father 
of the pauper, has acquired a new settlement, and it is a 
derivative settlement from him that the pauper now claims. 
The sole difficulty in this case arises from the introduction 
into the certificate of the word “ onlyfor if that had been 
omitted, Rex v. Hinckley (b) would be parallel to, and 
would decide this case. But taken with this disadvantage, 
the present falls within the principle laid down in that case, 
namely, that every thing is to be intended in favor of the 
certificate; and all that the Court have to intend here is, 
that two overseers were appointed, one of whom died before 
the instrument was executed. Undoubtedly, if one only 
was appointed, the certificate is void; but that cannot be 
assumed, and it is not proved; the fair presumption is, that 
two were appointed, that one died, and that the survivor 
signed the certificate, as he then might legally do. It will be 
said, that by law every certificate is void which is not signed 
by two overseers, but there is no foundation for that doc¬ 
trine. In Rex v. Clifton (c), a certificate signed by one 
overseer was held to be void, but there it was in evidence 
that only one had been appointed, and tjiat was the ground 
of the decision there. In Rex v. Earl Shilton (d) it was 


(a) 4 T. R. 707. 
(*) 12 East, 361. 


(c) 2 East, 1^5. 

(d) 1 B. & A. 275. 
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held that the 43 E/iz. c. 2. does not require absolutely two 1824. 
churchwardens ; and that indenture binding out a poor 
apprentice by one churchwarden, where by custom there King 
was but one, and one overseer, was good! In that case The 

7 7 0 f 

« Inhabitants 

undoubtedly there was evidence of a custom in the parish to 0 f Catesby. 

have one churchwarden only, which there is not here ; but 

that may have been the custom in |this parish, and after 

such a lapse of years, and in the absence of proof to the 

4 | 

contrary, the Court will, in favor of the certificate, presume, 
the fact to be so. 

Holbech and Adams contra. The certificate came out of 
the custody of the respondents, and therefore the appellants 
could not be expected to produce any evidence respecting 
it, especially after the lapse of sixty-three years. The 
insertion of the word u only” is fatal to the instrument. 

No reasonable intendment can be made in favor of it. But 
granting that two overseers were appointed and one died, 
a certificate signed by one overseer and one churchwarden 
is bad, because the statutes 43 Eliz. c. 2. and 8 & {) 

TV. 3. c. 30. require that it shall be executed by the majority 
of the legal body. This becomes more manifest upon refer¬ 
ence to the 17 G. 2. c. 38., which provides for the emer¬ 
gency of the death of one of the parish officers, and em¬ 
powers the survivors to fill up the vacancy, clearly shewing 
that until the vacancy is filled up, the survivors cannot per- 
formany legal act. Rex v. Clifton and Rex v. St.Margaret’s, 

Leicester (a ), are both distinguishable from the present case; 
because in neither were there any data upon which the 
Court could found any legal presumption. The argument 
on the other side rests on the assumption that there were 
originally two overseers; «o that the Court, in order to sup¬ 
port this certificate, are asked to intend, most unreasonably, 
first, that a particular individual w^s alive, and was ap¬ 
pointed to a particular office in the month of March , and 
then that he was dead in the month of May. TJjere is no 

* («) 8*East* 334. 
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ground for any such intendment; the word (i only” does not 

convey any idea of survivorship ; construed fairly, it plainly 

indicates that there never had been more than one overseer, 

arid then the certificate, it is admitted, is void. In Hex v. 

All Saints, Derby (a), it was held that the words of the 

statute of Elizabeth were not satisfied by a compulsory 

binding by two persons styling themselves churchwardens 

and overseers , who had been appointed the overseers of 

the parish at a time when one of them was churchwarden; 

which latter continued the churchwarden for about two 

* 

months afterwards, when the other overseer was appointed 
sole churchwarden in his place. In that case there was evi¬ 
dence of the original appointment of both persons as over¬ 
seers ; but still it was held that the description given of 
themselves in the indentures of apprenticeship would not 
satisfy the statute. The principle of that case is in point 
with this. Without a very far-fetched and unreasonable 
intendment of important facts, and a very unusual and 
strained construction of the word “ only,” this certificate 
cannot be supported; and there is no reason why the Court 
should travel so far out of the ordinary rules of intendment 
in this particular case. 


Bayley, J.—Upon the principle established in several 
cases it seems to rne that this is a good certificate. In Hex 
v. Hinckley , Lord E/lenborough and Le Blanc, J., both say, 
that if any intendment can by law be made to support an inden- 
ture of apprenticeship, the Court must make that intendment. 
In that case the indenture was produced on one side, ajid 
there was no evidence to impcacla it on the other, and JLe 
Blanc, J., says, “ thp question then is, whether by any in¬ 
tendment of law such an indenture can be good ?” and both 
Judges say, it might be considered good u by intending that 
there was a custom in the particular psfrish to have only 
one churchwarden.” There are two acts of parliament which 
bear upon this question, and which contain sinplar language ; 

(a) 13 East, 143. ^ 
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the 43 E/iz. c. 2. s. 5. which relates to parish apprentices, 1824. 
and the 8 and 9 If. 3. c. 30. which relates to the granting of 
certificates. Both these acts require that there shall be TheJviNG 
the concurrence of the churchwardens and overseers “ or The 
the major part of them,” to give validity to the indentures ^fCATssBr? 
and certificates respectively, and therefore decisions upon 
the one throw a light upon the other£ and notwithstanding 
the statute 17 Geo. 2 c. 38. s. 3. which gives to the Justices 
a power of appointing an additional overseer when one shall 
die in the course of the year, I think that this case is to be 
considered as it would have been prior to the period when 
that act passed. Generally speaking there are two church¬ 
wardens in every parish ; but, by custom, there may be one 

• « - 

only. By law there must be two overseers originally ap¬ 
pointed, and an appointment of less than two is, upon the 
face of it, bad; but if by custom there may be only one 
churchwarden appointed, and if there be two overseers duly 
appointed, death may reduce the number to one, and then 
the question would be whether prior to the statute 17Creo.2. 
that churchwarden and that overseer might not do the act 
in question as constituting the major part of the persons 
originally appointed. In the case of Rex v. St. Margaret’s, 

Leicester, there was a very plain and decisive objection to 
the certificate, because in that case there was only one 
overseer originally appointed, aud it was with reference to 
that fact, that the language of Lord Ellen borough and Law¬ 
rence, J. there is to be applied. They said that the certi¬ 
ficate act 8 &, <J IV. 3. c. 30. requires that a certificate shall 
bejgranted under the hands and seals of the churchwardens 
and overseers of the parish, or the major part <jf them. It 
has since been decided in Rex v. Hinckley and Rex v. Earl 
Shilton, that though the word in the statute is “ church¬ 
wardens,” yet, by custom, if one only be appointed, that 
one will be sufficient to satisfy the word churchwardens; 
but it being clear that by law less than two overseers cannot 
be appointed^ there must have been originally two over¬ 
seers; and in the ease of Rex v. St. Margarets, Leicester, 
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1824. it was stated as a fact that there was one only. In Ilex v. 

Clifton the certificate was stated to be under the hand and 

The Kind 

v. seal of J. IV. “ only overseer of the poor of the township, 

mi 

Inhabitants an< ^ ^ ,ere ^ ore the Court decided, not upon the language of 
of Catssby. the certificate itself, but upon the fact that originally there 
had been an .appointment of one only. The cases of Rex 
v. Hinckley and Ilex vj Earl Shilton both establish this pro¬ 
position, that if a certificate, or the binding of a parish 
apprentice, be by one churchwarden and one overseer, it is 
good, and it is only because in this case the certificate 
describes Eduard Webb as “ the only overseer,” that we 
are at liberty to assume that there was originally a bad 
appointment. N ow let us consider the law of presumption, 
with reference to that point. Are we to presume that it 
was non rite actum? The statute says that the Justices 
are to appoint two overseers. Are we then to presume 
that the Justices have deviated from their duty and appointed 
one only, or are we not rather to presume that two over¬ 
seers had been duly appointed, and that one of them had 
died ? The law will presume that a party has conformed 
to the law; and if we are to make any presumption, it is ut 
res magis valeat quam percat. Between these two, 1 say, 
that presumption ought to prevail which assumes that the 
Justices have conformed to the law ; and therefore l think 
we ought rather to support the instrument than destroy 
it. Upon this principle it appears to me, we are at liberty 
to assume that in this case William Goodman was by the 
custom of this parish tlic only churchwarden appointed; 
that Eduard Webb was the only surviving overseer, that l^e 
duly granted.the certificate in the character in which he is 
described upon the face of the instrument, w hich he would 
not have done had he not been regularly and duly appointed; 
and that we are bound to intcud, according to the language 
of Lord Ellenborough in Rex v. Hinckley , that there had 
been originally a good and valid appointment of two, there 
being no evidence to shew' what the appointment was, or 
to rebut the inference arising from the face of the certificate 
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itself. For these reasons I am of opinion that as against 
the parish which has granted this certificate, we ought to 
hold that this overseer was duly authorised to do the act in 
question, and therefore that the Order of Sessions must be 
confirmed. 


1824 . 
The King 


v. 


The 

Inhabitants 
of Catesby. 


Holroyd, J.—I am also of opinion that the Order of 
Sessions must be confirmed. I think, upon the authorities 
which have been cited, and likewise? upon the principles 
which ought to govern us, assuming that the authorities 
did not exist, that this certificate was good in point of law, 
or at least that the Sessions might legally draw the con¬ 
clusion, and intend from the circumstances which appeared 
in evidence, that it was a good certificate. The certificate 
was granted on the 17th Mm /, 17 f> 1, by two persons who 
were at that time to be taken as the only existing parish 
officers. It is submitted to by the parish to whom the 
pauper is sent, as a good certificate, and now after a lapse 
of 63 years, it is for the first time called in question. If 
any intendment or presumption can legally be made in favor 
of the validity of such an instrument, it must be in a case 
of this description; and I think that the justices had autho¬ 
rity in point of law to presume such facts as would make 
it a good certificate, assuming such facts to have had exist¬ 
ence. That such facts might really exist there seems no 
doubt; at least upon the authority of the cases cited. It 
is perfectly clear that by custom there may be only one 
churchwarden in a parish. There must be two overseers 
appointed in addition to the churchwardens ; and then ac¬ 
cording to the 43 Eliz. y.. 2. such persons shqjl be called 
overseers of the poor, and are to take charge of them. Now 
upon the face of this instrument, I think we are to take it, 
that the person who is called t( the only overseer” of the 
poor, was, in point of law, the survivor of two ; for unless 
there had been two persons appointed, who, together with 
the churchwardens, were to be overseers of the poor, the 
statute of Elizabeth w ould not have been satisfied. Indeed 
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the description of himself as “ the only overseer” would 
not be correct, unless there had beeii two overseers ori¬ 
ginally appointed, and therefore it is a fair presumption, 
arising from the face of the certificate, that he was the sur¬ 
vivor of two. Suppose an issue had been directed to try 
simply whether he was or was not the overseer of the pa¬ 
rish ; if it was shewn that there had been only one origi¬ 
nally, the issue must have been found that he was not the 
overseer of the parish* and if the onus was to be thrown 


upon those who are called upon to support the certificate 
(even assuming that it fiad been submitted to for an hun¬ 
dred years), it could not by legal intendment be considered 
a good certificate. I think, however, that the magistrates 
were abundantly warranted in presuming, as they have done, 
that there had been an appointment of two overseers origi¬ 
nally, and that if there was by custom only one church¬ 
warden, they had a right to presume the fact in favor of 
the certificate. If so, then the certificate must he consi¬ 


dered as signed by a majority of those who would be the 
original existing body. \V liether it is absolutely necessary 
for the purpose of executing their functions, that the ma¬ 
jority of the original existing body should continue to exist 
or not, is a question which we need not decide, because if 
that was necessary the 17 Geo. 2. would not have been 


passed, for then, in case the original churchwardens and 
overseers had bceu reduced below a majority, as for in¬ 
stance, if there were originally four, and they were reduced 
to two, all their functions must be at an end during the 
residue of the year, until that statute had passed. It is, 
however, unnecessary to decide th^t question. In this case 
the Sessions have drawn, as they had a right by law to do, 
the proper conclusion from the presumption of facts, in 
holding that this was a legal certificate, and as they have 
done that, I think we should not be justified in reversing 
their order. But, independently of what they have done, 
I am of opinion that, according to the authorities of Rex v. 
Hinckley and Rex v. Earl Shilton , we are bound bylfew to 
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make every intendment that can reasonably be made in 
favor of the certificate. Acting upon the maxim, “ res 
magis valeat quam pereat,” we ought to conclude that this 
certificate has been legally granted by persons who describe 
themselves as " the only churchwarden and the only over¬ 
seer,” which the latter person could not have done with pro¬ 
priety unless there had been two originally appointed ; and 
inasmuch as there might have been originally only one 
churchwarden by custom, we must ^presume, particularly 
after an acquiescence of 63 years, that the persons who 
signed the certificate were a majority of the existing body, 
and consequently that this was a valid certificate. 


1824 . 
The King 


v. 


The 

Inhabitants 
of Catesby. 


Littledale, J.—I am of the same ^opinion. A cer¬ 
tificate signed by one churchwarden and one overseer alone, 
would certainly not be sufficient, unless the law would 
intend something more. But it appears to me, that upon 
the face of this instrument, we are at liberty to intend those 
circumstances which are necessary to give it validity. First, 
with respect to the churchwarden, I think there is no diffi¬ 
culty in intending that he wasHuch a churchwarden as the 
custom of the parish would authorise, inasmuch as by cus¬ 
tom there may be only one churchwarden in a parish. 
Then, secondly, with respect to the overseer, though a cer¬ 
tificate signed by one overseer would be bad, still we are at 
liberty to assume, from the language of this certificate, that 
there were originally two overseers appointed, but that one 
had died after the appointment, and before the certificate 
was granted. It is said, we are called upon to intend death 
instead of the continuanc^of life. So we are; $nd I think 
we are at liberty to do so, until the # contrary be shewn. 
But we arc placed in the situation of chusing between two 
intendments, a particular, and a general intendment; first, 
that a party should%e presumed to live*when once shewn to 
be alive; and second, that every tiling shall be presumed 
to be right ac^prdiug to law. Now the question is, which 
of the^ two intendments is to prevail; because it is impos¬ 
sible that both can operate. The intendment that every 
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thing is to be presumed to be right according to law, is a 
general intendment, and, 1 think, ought to prevail, espe¬ 
cially in a case of this description, until the contrary is 
shewn. In the cases of Rex v. Clifton and Ilex v. St. 
Margaret’s , Leicester , the question of intendment did not 
arise, because the facts did not warrant it. There the ap¬ 


pointment of one ovqrseer was nugatory, being contrary to 
the statute. But here, after the lapse of sixty-three years, 
the description of the* overseer may warrant us in presum¬ 
ing an original appointment of two overseers, and enable us 
to intend that one of them had died. The cases of Rex 


v. Hinckley and Rex v. Earl Shilton , are authorities to war¬ 
rant the Court in saying, that every thing must be presumed 
to be rightly done, until the contrary is proved. So in 
Rex v. Morris {a), which was the case of an appointment by 
Justices of one overseer for a hamlet in a particular parish, 
in which the question was, whether only one overseer could 
by law be appointed, Lord Kenyon says, “ This Court has 
invariably made a distinction between orders of Justices 
and convictions, and said, that every thing is to be intended 
in support of the former and speaking of the objection 
there, as to the supposed illegality of the appointment of 
one overseer, he said, “ wc are not left to conjecture that 
no other person was appointed overseer of this place, for 
it appears on the order of Sessions, that this was an ap¬ 
peal of one of the overseers.” Now, when we apply what 
that learned judge says to the present case, that every thing 
should be intended in support of the order of Justices, I 
think it will justify our opinion on the present occasion. 
This certificate is a public document, and though not 
^framed by Justices of the Peace, yet beingdhc act of the 
parish officers, the Court, for the same reason that it in¬ 
tends every thing in favor of an order of Justices, will in¬ 
tend every thing in .favor of an instrunfcnt made' by .parish 
officers. On the whole, therefore, I am of opinion that this 
is a valid certificate. 

*» * _ 

Order of Sessions affirmed. 


4 T. It. 550. 
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The King v. The Inhabitants of Cawston. 

AT the General Quarter Sessions holden at the castle of Where an ap- 
Norwich in and for the county of Norfolk , on the 17th July, P®^ r ,® g r “ l t " 8t a 
1822, before, &c. an appeal was entered by the Reverend was entered 
Augustine Bulwer , D.D. against a certain rate and assess- summer seg¬ 
ment bearing date the 3d June , 14522, for the relief of the s *° ns and f e * 

. . spited until 

poor of the parish of Cawston , the hearing of which appeal the Michael- 

was respited till the next sessions ;*and at the next sessions then fur* 
holden for the said county, the appeal was further respited, ther respited, 
on the motion of the appellant, to the sessions to be holden of the'appel-* 
for the said county on the 15th January last, when the lant, till the 
respondents gave up all opposition to the appeal, having j^onsf'four*** 
given four days previous notice to the appellant that they da ^ s P r [ e . v 'j UU8 " 
would do so; and at the said last named sessions the said the respoud- 
rate was quashed on the motion of the appellant’s coun- thaTthey 
sel, and the Court allowed to the appellant his costs, would not op- 
The counsel for the respondents contended that the Court ped, ^ndThe 
had no power to , award costs, as the appeal had not been appeal was 
heard and determined, and thereupon the Court granted the allowed wUh- 
respondents a case for the opinion of the Court of King’s 
Bench, as to the question of their jurisdiction in this re- appellant was 
spect. entil,ed to 

r costs as upon 

an appeal 

JE. Alder son, in support of the order df' Sessions, was been '“^heard 

stopt by the Court. • and determin¬ 

ed” within the 
meaning of 

Manning, contra.. The Sessions have no power to award c - 38 * 

the costs of an appeal against a poor’s rate, unless the ap¬ 
peal is heard and determined. By 17 # Geo. 2. c. SB. s. 4.* 
an appeal is given to persons aggrieved in the cases thcre- 
in mentioned, and die sessions are thereby “ authorised and 
required to receive such appeal, and‘to hear and finally 
determine the same, &c.; and the said justices may award 
and or^cr to (he party for whom such appeal shall be deter- 
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mined, reasonable costs, in the same manner that they are 
impowered to do in case of appeals concerning the settle¬ 
ment of poor persons,” by 8 IV. 3. Now it cannot be said 
i||at this appeal was heard and determined. In Rex v. The 
oKcawston! Justices of Essex (a), it was decided that the Quarter Ses¬ 
sions have no authority to award costs under 17 G. 2. c, 38. 

i 

unless an appeal has been entered and determined, for the 
determination of the appeal is a condition precedent to 
their power to give* costs, the words of the act being 
“ may award to the party for whom such appeal shall be 
determined , reasonable costa,” &c- and therefore the Court 
refused a motion for a mandamus to the justices com¬ 
manding them to hear evidence for the purpose of giving 
costs against one who, having given notice of appeal against 
a poor’s rate, countermanded it the night before the Ses¬ 
sions. That case is in point; here, a four days notice was 
given to the appellant, and the respondents need not have 
gone to the sessions to incur further expense. This ap¬ 
peal has not been heard and determined within the sense and 
meaning of the statute, and therefore the order of sessions, 
allowing costs, must be quashed. 


Bay ley, J.—This case is too plain for argument. 
The case cited is perfectly distinguishable from this. There 
the appeal had not been entered; here the appeal was en¬ 
tered, and twice respited ; and therefore there is no analogy 
between the two cases. I am of opinion that this appeal 
was “ heard and determined,”’in the fair sense and meaning 
of those words. In the first place, as to the hearing; the 
appellant was bound to prove hys notice of appeal before 
fie could entitle himself to costs, and having done so, that 
would be a hearing: then, in the second place, the allow¬ 
ance of an unopposed appeal would be a final determina¬ 
tion of it, so as to satisfy the words of the statute. / It is 
said that the appellant need not have gone to the Sessions, 

(a) 8 T. R. 583. *• 
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because notice was given four days before, that it was not 
intended to resist the appeal. If notice had been given by 
the respondents at the same'time that they meant to pay 
the costs already incurred, then the appellant need not have 
gone to the sessions; bill he is obliged to go there ,jji order 
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to get his costs. 


[Iolkoyd, J.—By allowing the Appeal, the sessions 
“ determined" it. Suppose the justices, notwithstanding 
the respondents’ notice that they did not mean to support 
the rate, entertained a doubt of the propriety of allowing 
the appeal, and desired to hear what the appellant could say 
upon the subject, would not that be a hearing? Could 
it be said that that was* only a healing on one side, and that 
both sides must be heard before the costs ought to be al¬ 
lowed ? Surely not. 1 think the order must be affirmed. 

Litt*Ledale, J. concurred. 

% _ * 

' Order of Sessions confirmed. 


The Kino v. The Inhabitants of Amptiiill. 


Sessions, on appeal, confirmed thfi order, subject to the 
opinion of this court on the following case. 


Two Justices by their order, dated 5th August, 1823, Merely rent- 

removed J. Asprcy with his wife and five children from the "fior^year* 

parish of St. Boto/ph, in the town and county of Cambridge, without actual 
. J ® payment, will 

to the parish ot Amptiiill, in the county ol Bedford. The not prevent 

the removal 
tenant 
under the 35 

The pauper, a rope maker, being previously settled by U actually 

estate in the parish of Amptiiill , came with his family to chargeable. 

‘ » It If a pauper, 

who has the means of paying his rent and sustaining himself and family by the sale of 
his goods, applies to the parish for relief, and the overseers (without fraud on their 
part) are compelled by an order of justices to relieve him, he is actually chargeable and 
removeable if he has t»t acquired a settlement. 

The bona fide renting a tenement at 10Aa year and paying the rent after a pauper has 
become chargeable will not confer a settlement under 59 Geo. 3. c. 50. Qtncre. Whether 
thejustipes at sessions are at liberty to inquire into the real value of a tenement 
where there hgabeen a bona fide hiring and actual payment of a 10/. rent under the 
statute. 
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reside, at Midsummer, 1822, in a house in the parish of St. 
Botolph. He had hired it of one Mitchell, for 10/. a year. 
He put his own furniture therein, worth 15 or 16 /. He 
continued to live in it above a year, and in July last, being 
miich distressed, he applied to the parish officers of St. 
Botolph for relief, who refused to give him any till ordered 
by a magistrate so to do, after being summoned to shew 
cause why they did not. They then gave the pauper fourteen 
shillings on the $ 1st, July, according to such order. The 
tax collector during this month had seized a bed worth l/. 
for a quarter’s tax of three ^idlings in arrear, and the pau¬ 
per’s wife had sold some furniture, but what remained in the 
house at this time was worth 14/. a circumstance which was 
not communicated to the magistrate by the overseer when 
the order for relief was made. The day after this relief, 
Mitchell called for his rent of 10/. and gave the pauper a 
fortnight to pay it in. Soon after this, the pauper»and his 
family ware removed to Ampihill undqg the above order of 
removal. He then applied to one Furze, an auctioneer, to 
buy his furniture, to enable him to pay his rcut. Furze 
went to Cambridge, valued it at 13/. 3s. (exclusive of his 
tools, which were worth 5/.) and agreed to buy them for 10/. 
which sum he paid to the pauper, who kept the key of the 
house all the time, and returned to it about the 14th August, 
on which day Mitchell had sent a person to distrain*for the 
rent; but no distress was taken, because the bailiff. Furze, 
and the pauper‘went together to Mitchell’s, and the rent 
was paid by the pauper With the 10/. he received from Furze. 
Another auctioneer had bee^t employed to sell some of the 
furniture under the direction, land Recording to the inventory 
of Furze, and sold it for 3/. 1 8s.; and after this sale the 
remainder of the furniture and the tools might be worth 6/. 
Without the tools the remaining furniture might be worth!/. 
The Sessions decided jjjiat the house was not of the value 
of 10/. and confirmed the order of removal, subject to the 
opinion of this court, whether the pauper was liable to be 
( removed from the parish of St. Botolph. 
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Storks in support of the order of Sessions. There are 1824. 
three questions intended to be raised on the other side; first, 
whether the pauper was removeable evfen though actually ». 
chargeable, having been resident on a tenement of 10. a i KHA ^ l f , ® ANTS 
year at the time of the removal; second, whether (he pauper of Asm mix. 
took and rented a tenement of JO/, a year within the mean¬ 
ing of the 59 Geo. 3. c. 50; and, # third, whether it was 
competent for the Sessions to go into the question of value 
in the face of a bond, fide contract «for a tenement of 10/. a 
year. As to the first point, it is perfectly clear, that if the 
pauper did not rent a tenenjint within the meaning of the 
59 Geo. *8. and had actually become chargeable, he was 
removeable by the 35 Geo. 3. c. 101. There is abundant 
evidence of his chargeability; because he had applied to the 
parish officers for relief, and was relieved nccordttg1y.„ 

There is no doubt, therefore, that he was removeable on 
thoground of his actual chargeability. Then secondly, did 
he in fact gain a settlement under the 59 Geo. $. ? Merely 
residing on a tenement of 10/., unless he complied with the 
requisites of that statute, would gain him no settlement. 

The 59 Geo. 3. requires a bonii fide takiii|; of a- tenement 
for one whole year, and the actual pa} incut of a rent of JO/, 
for the W'hole year. Now, here, the pauper had not paid a 
ytear’s rent until after the order of removal was executed; 
and tllough he subsequently paid it by the sale of his effects, 
yet that will make no difference, inasmuch as the statute has 
not a retrospective operation so as to confer a settlement after 
the party has actually become chargeable and has been 
removed. Then the third p&int is equally clear ; because 
although the statute declares that the hiring of a tenement 
for the sum of 10/. a year for one whole year, and the actual 
payment of the rent, shall confer a settlement, yet the legis¬ 
lature did not mean to preclude the Sessions from going 
into the questioif whether the tenement so hjpld was of the 
actual value of 10/. and of deciding against the settlement if 
it w'as fount}., to be of less value. This, however, is a 
point not necessary to decide on the present occasion, it 

vol. n. a c * 
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1824. being sufficient to support the order of Sessions, that the 

TheKisc rcnt a £ ree< * f° r was not ‘ ictual, y P a *d at t * ie time °f 

v. removal. 

The 

INHABITANTS " i 

of Amvtiull. Nolan, contra, insisted, first, that, assuming the pauper 
not to have Required a .settlement by renting the tenement 
in question, still he \vas # irremoveable from the parish of St. 
Botofph, although he had actually become chargeable; 
second, that the pauper liacf acquired a settlement under the 
59 Geo. 3. by renting a^ tenement, although he had not 
actually paid the rent until after he had become charge¬ 
able ; and third, that the Sessions were precluded from going 
into the question of value, there having been a bona fide 
taking of $e tenement at the actual rent of 10/. As to the 
first^point; by the old settlement law, unless a person came 
into a parish in a state of vagrancy he was irremoveable; 
but in consequence of the inconveniences resulting from this 
in practice, the statute 13 and 14 Car. 2. c. 12. was passed, 
which rendered persons removeable within forty days Who 
were likely to become chargeable, if they came to settle upon 
a tenement unde? the yearly value of 10/. So that by that 
statute if a person resided on a tenement of 10/., whether 
chargeable or not chargeable, he was not removeable ; and 
if he was not removed within the forty days, though he residdfl 
on a tenement under 10/. the same consequence Would 
follow. Then followed the 35 Geo. 3. which recognizes the 
provisions of the preceding statute, by which it is expressly 
provided, that the party shall not be removeable though he 
has not gained a settlement, unless he has actually become 
chargeable. 'The cases of Rex \t Leeds (</) and Rex v. 
Martlet/ {b) arc authorities founded upon the principle now 
contended for, and shew that during the existence of a con¬ 
tract for a tenement of 10/. a year, a pauper is not remove- 
able though chargeable, it is clear, therefore, that this pauper 

(«) Burr. 8. C. 524 S. C. 2 Holt, 468. 

(b) 4 Burn, 631. See Rex v. Fillongly, 4 Burn/, 195. Rex v. 
f Framlington, Id. 171. and Rex v. St. Paul, Deptford, Id. 472. 
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was irremoveable though chargeable. The statutes 7 Jac. 
1. c. 3. and 3 W. Ss M. c. 11. which prevented persons from 
gaining settlements unless they gave notice of their coming 
into the parish, do not affect the question as to the remove- 
ability, and therefore this question must be considered as it 
would have been under the IS and 14 Car. 2. anil 35 Geo. 3. 
But independently of this construction of the statute this 
pauper cannot be considered as in a state of actual charge- 
ability.; for at the time he applied for relief he had abundance 
of property to satisfy his rent and sustain himself and family; 
and consequently he was not removeable as a person actually 
chargeable, for it was the duty of the overseers to see that 
he was a person iu want of relief. Then secondly, the pau¬ 
per had in fact acquired a settlement independently of the 
question of his irremoveability. He had not only takei^|he 
house for a year, but he actually paid the rent within the 
meaning of the 59 Geo. 3. c. 30. It is true the rent was 
not paid until after he was removed; but still that will make 
no difference in the fair construction of the statute, the ob¬ 
ject of which was to prevent the fraudulent acquirement of 
settlements in a parish, by taking a tenement 6f a rent of 10/. 
per annum, which the party had not the means of paying. 
Now in this case although the pauper labored under tem¬ 
porary distress, still he had sufficient means of paying his 
rent, and in fact paid it. The landlord did not apply for his 
rent until the day after the relief was applied for, and then 
he gave the pauper fourteen days to pay it in. lie paid it 
within the fourteen days by.the sale of his effects, and there¬ 
fore he was at least in the state-of having an inchoate right 
of settlement at the time he became chargeable, which 
was afterwards perfected. Then thirdly, the Sessions had 
no right to go into the question of "value. It is sufficient 
under this statute that there shall have been a bona fide 
taking of a tenement at the rent of 10/.; and therefore the. 
Sessions were precluded from entering into the value, unless 
there was an^jreason to suppose that there was fraud in the 
contract. Here none was suggested, aud no doubt was 

o o 2 
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entertained that there was a boivi fide hiring. The very 
object of the statute is to prevent the agitation of questions 
of value, and to save the enormous expense which had been 
so frequently incurred in cases of this nature before the 
legislature interfered. If, notwithstanding that statute, the 
Sessions are still to be at liberty to inquire into the value 
of a tenement, where there has been a bonS. fide taking, 
and an actual payment of 10/., the act will become a dead 
letter, and the Sessions vffill be again harassed by an innu¬ 
merable class of cases which it was the object of the legis¬ 
lature to set at rest. CJn these grounds the order of Ses¬ 
sions cannot be sustained. 


Bay ley, J.—I do not think it necessary to decide, 
(although I may entertain an opinion on the point,) that 
where the rent actually amounts to 10/., but the Justices 
have found that the annual value is less than that sum, a 
settlement will or will not be gained; but as far as I can at 
present form a judgment, I would say, that the previous acts 
of parliament, which declare that the tenement shall be of 
the value of 10/., are not affected, upon the question of value, 
by the 5<J Geo. 3., and that the latter statute does not super¬ 
sede the necessity w hich previously existed of proving the 
actual value. But independently of that point, I am of 
opinion that this pauper was removeable, notwithstanding 
the fact of his renting a tenement of 10/. at the time he 
became chargeable, and that he had not gained a settlement 
in the parish of St. Jiololph. , It is very material to attend 
to the dale of the order of removal. Mr. Nolan says that 
the pauper was not chargeable, because he had property of 
his own which might have been applied to his own main¬ 
tenance before he received relief from the parish; and that 
although the parish did in point of fact relieve him, yet he 
was not actually chargeable within the meaning of the 35 
Geo. 3. c. 101. But it appears to me, that if the parish 
officers did not act fraudulently, and if they, by au order of 
Justices, are compelled to relieve the pauper,*(and it does 
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not appear here that they knew he had any means of sup¬ 
porting himself,) and a charge is actually brought upon the 
parish for the purpose of maintaining him, we are bound to 


The Kino 


v. 


hold that he was actually chargeable within the meaning of „ T * ,e 

' ° ° ' llffTfARfTlNTS 

that statute. Let us attend to the history of the law, with 0 f Amptiiux. 


reference to the power of removing a pauper. *It is con¬ 
tended, that although this pauper might not have gained a 
settlement, still he was not removeable. The statute 13 and 
14 Car. 2. says that, if a person comes to settle upon a 
tenement of less than the value of 10/., he shall be remove¬ 


able within forty days, if he is likely to become chargeable ; 
and it is now insisted, that after those forty days are expired, 
he would be irremoveaUle. lint we are to see what alteration 


has been made in the law in that respect by the 35 Geo. 3. 


c. 101. That statute recites the 13 and 14 Car. 2., and 
takes away the power of removing persons who are likely to 
become chargeable, and declares that the parish officers 
must wait until the pauper is actually chargeable; but when 


he is actually chargeable, then, the legislature says, “ in 
which case two Justices of the Peace are hereby impow- 
ered to remove the person or persons in the same manner, 
and subject to the same appeal, and with the same powers, 
as might have been done before the passing of this act with 
respect to persons likely to become chargeable.” 1 take the 
meaning of these two statutes together to be this; that sup¬ 
posing, under the 13 and 14 Car. 2,, a perso.n could not be 
removed who was likely to become chargeable, unless the 
proper steps were taken for that purpose within forty days, 
the 35 Geo. 3. has taken away from the Justices the power 
of removing on the ground*of being likely to become charge¬ 
able ; but if at any period of the year .the person becomes 
actually chargeable, then he is liable to be removed, as he 
might have been under the previous statute, whether the 
forty days had or h&d not expired. That being the case, a 
person who is become chargeable is, at all events, liable to 
be removed^ ynless he has obtained a settlement in the 
parish in which he happens to be. The 59 Geo. 3. c. 50. 
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1824. introduces a new legislative provision respecting the ncqui- 
sition of a settlement by renting a tenemeut. Inasmuch as 
v. before that act, by a residence upon a tenement of the Value 
Inhabitants a I )crson acquired a settlement if he only resided for 

of Ampthill. forty days, though he had only paid part of the rent, this 
statute introduces new regulations, and provides, among 
other things, “ that 11 © person shall gain a settlement in any 
t parish or township by renting a tenement, unless such tene¬ 
ment shall consist of*a house or building, being a separate 
and distinct dwelling-house or building, bona fide hired at 
and for the sum of 10/. a year at the least, for the term of 
one whole year; nor unless such house or building shall be 
held and dccupied, and the rent for-the same actually paid, 
for the term of one whole year at the least, by the person 


hiring the same.” Now this pauper took a tenement at 
Midsummer , 1822, and resided in it for a year, and a year’s 
rent became in arrear. At the conclusion of his year he 
might have made a tender of his rent upon the premises at 


sunset or the last hour of the day, and that would probably 
be considered as equivalent to an actual payment. There 
are many cases in which the law considers a tender as 


^equivalent to payment, but the party must be always rfudy 
to make the payment when it is due. Here the rent was 
due at Midsummer , 1823. In July of that year and before 
he had actually paid any rent, he applies to the parish for 
relief, and actually becomes chargeable. Was he settled at 
that time? No; because, according to the words of the act 
of parliament, he had not then actually paid the rent for the 
term of one whole year, and consequently lie had gained no 
settlement; On the 5th of /lugfist following he is actually 
removed by an order of Justices. There is an appeal 
against that order; what is the ground of the appeal? Be¬ 
cause at that period he was not removeablc. Had he acquired 
a settlement at that period ? No, he had not; for no rent had 
been paid at that time. The payment of the rent afterwards 
does not make the previous order of removal*hy the Justices 
a bad order; he is removed to another place, 1 not having 
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done any act to obtain n settlement in the place from whence 
he was removed. For these reasons it appears to me that 
the order of removal was good; that the Sessions did right 
in confirming it, and that their order ought to be confirmed. 


1824. 


The King 


p. 


The 

InHABITANTS- 

of Ampiuill 


Holroyd, J.—I am of the same opinion. Jn order to 
gain a settlement by renting a tenement, the 59 Geo. 3. c.50. 
requires certain things to be done which were not requisite 
previously thereto. One of those* things appears to me not 
to have been done by this pauper in order to gain a settle¬ 
ment in the parish where he was actually residing and 
renting a tenement at the time the order of removal was 
made, namely, the actual payment of a year’s rent. It ap¬ 
pears that the rent had not been paid at the end of the year, 
nor bad any attempt been made to pay it. it is true that 
the landlord gave him a fortnight to pay it in, but there was 
no actual payment nor any thing done which can be consi¬ 
dered in law as an actual payment. That being the ease, no 
settlement appears to have been gained by the renting of the 
tenement. Without determining the objection as to the find¬ 
ing of the Sessious, that this tenement was under the value 
of |0/., I think it is sufficient to give our opinion upon tl^ 
foundation that the rent was not actually paid at the time 
the order of removal was made. Subsequent payment of 
rent does not by retrospect gain a settlement under 59 Geo. 
3. after a pauper has actually become chargeable, and has 
been removed. * 


Littledale, J.—We need not decide whether the 
Sessions were at liberty to inquire into the actual value of 
the tenement, or whether they were .bound by the actual 
contract to pay 10/. a year; for it appears to me that since 
the 59 Geo . 3. this person did not gain a settlement, inas¬ 
much as the act directs that no settlement shall be gained 
until the rent is paid. Now the rent here was not paid 
until 14 days # after the pauper was removeable. He was 
removed on the 5th of August , and at that time he had not 
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gained a settlement. If he had not then gained a settlement, 
the subsequent payment of rent would not gain him one 
retrospectively. Iflie is once well removed, the subsequent 
payment of rent could not invalidate the order; and it ap¬ 
pears to me that he w r as actually chargeable, though he had 
property eijougli to pay his rent. The parish officers were 
summoned to shew cause why they did not relieve him, and 
having in fact been compelled to pay him fourteen shillings, 
he was actually chargeable, and was capable of being 
removed under the 35 G.3. c. 101. 


Order of Sessions confirmed. 


Where a pau¬ 
per contractu! 
in writiup fur 
the purchase 
of two cot- 
tapes and pur¬ 
lieus at the 
price of ?()/. 
and paid 10/. 
on account, at 
the date of the 
agreement, 
hut never af- 
Urwards paid 
the remainder 
of the pur¬ 
chase money: 
Held, that lie 
had not such 
an equitable 
estate as to 
render him ir- 
removeahle 
from the pa¬ 
lish in which 
the property 
was situated. 


The Kino v. The Inii mutants of Wooumt. 

/ 

i~Jf0II V PEN KELL, his wife Susan Pennell, and their 
two children, were, by an order of two Justices, removed 
from tiie parish of IVoo/pit to the parish of Combs, both in 
the County of Suffolk. On appeal the Sessions quashed 
ic order, subject to the opinion of this Court upon the 
following case: 

In Jnh/, 1819, an estate was offered for public sale, in 
lots. One lot, consisting of a dwelling-house in two tene¬ 
ments, with gardens, situate in the parish of IVonlpif, in the 
occupations of two persons of the names of Drake and 
Drowning, was agreed to he purchased at the auction by 
Thomas Pi/man, for the sum of 7b/. The estate was sold 
subject to the following, among other conditions:—“Every 
purchaser shall immediately pay down a deposit, in the pro¬ 
portion of 10/. for every 100/. for his or her purchase money, 
to the vendor or his agent, and sign an agreement for the pay¬ 
ment 6f the remainder to the vendor on the 11th day of Oc¬ 
tober, 1819» at which time the purchases arc to be com¬ 
pleted, and the respective purchasers are thgn to have the 
actual possession of their respective lots, except of the cot- 
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tages, and such lots as are let off, of which the respective 
purchasers are then to be entitled to the receipt of the rents 
and profits, all outgoings to that time being cleared by the 
vendor. Upon payment of the remainder of the purchase 
money at the time above mentioned, the vendor shall con¬ 
vey the lots to the respective* 4 purchasers, each purchaser to 
prepare the conveyance to him or her. If any purchaser 
shall neglect or fail to comply with the above conditions, his 
or her deposit money shall be actually forfeited to the 
vendor, who shall be at full liberty^ to re-sell the lot or lots 
bought by him or her, either by public auction or private 
contract, and the deficiency, if any, occasioned by such 
second sale, together \yith all expenses, &c. shall be made 
good by the dcfaulflrs at this sale,” Pi/man paid the de¬ 
posit of 7/. 12s., and having signed a written agreement for 
completing the purchase, which was also signed by the 
auctioneer, as agent for the vendor, he was let into posses- 


1824. 

The Kino 
v. 

The 

Inhakitants 
of W OOLPIT. . 


sion, and continued to receive the rents and profits until 
.hih/, J 822. P if man was ready to have paid, and called 
upon the vendor for the purpose of tendering him the re¬ 
mainder of the purchase money, but some difficulty having 
arisen as to the title, no conveyance was ever preparejk 
by him. On the 24th July, 1822, Pyman contracted with 
the pauper to sell him the said premises for 70/., and the 
following memorandum of agreement was drawn up and 
signed by them:—“ Mr. John Pennell hps this day paid 
Mr. Thomas Pyman the sum of 10/. in part of the pur¬ 
chase money for two cottages and gardens at IVoolpit, in 
Suffolk. Mr. Pennell agrees to give Mr. Pyman Al. for this 
year s rent of the cottages.” No further sum was paid 
by the pauper, nor was any conveyance executed. On the 
2BUi July, Pennell obtained leave of a tenant of one of the 
above cottages, to build a house ill the comer of the garden. 
He began to build the house, but never completed %, and 
never lived on the premises; but in 1822 put into the 
house, which # had neither doors nor windows, some barrels 
of beer, which he sold there during the fair at IVoolpit. O 11 
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thie 2d October, 1822, the pauper, who had become embar¬ 
rassed ift liis circumstances, was arrested, and went to 
prison. On the 21st of the same montbdie executed a deed 
of assignment of his personal estate to trustees, for the be¬ 
nefit of his creditors, with a covenant to execute a convey¬ 
ance of aU his real estate, ^Whenever such deed should 
be tendered to him $>y his trustees. The deed also con¬ 
tained a covenant, that if there should be any surplus 
arising from the sale df his estates, real and personal, after 
the payment of his debtSj it should be paid over to the psft^r 
per. A short time prior to the 2:3d December, 1822,jtue 
date of the order of removal, the trustees agreed to' sell 

V , 

the same premises which the pauper, had purchased of Py- 
man, to Mr. Cobbotd, for the sum m 130/., who subse- 
quently paid the purchase money, and was let into posses¬ 
sion. Soon after the execution of the above-mentioned deed 
of assignment, the pauper, who, since his arrest, had at 
intervals been deranged, became a confirmed lunatic, and 
for some time prior to, and on the 23d December, 1822, 
had been, and was, kept in close custody in the parish, 
and at the time of the hearing of this appeal was confined 
g Bedlam. On the 24th July, 1822, when the pauper 
ihade the contract with Pymau, he resided with his family 
in lodgings at Woolpit, and continued there until he went 
to prison. His wife and family remained in Woolpit up 
to the time of the execution of the order of removal. The 
question for the opinion of the Court is, whether the pau¬ 
per was irremoveable from the parish of Woolpit at the 
date of the order of removal. 


« # 

Dover, in support <?f the order of Sessions. The pauper 
was irremoveable from the parish of Woolpit, on the general 
principle that no man in this country can, by the law of the 
land, fife removed from his own. There are two proposi¬ 
tions necessary to make out in the present case; first, that 
the pauper had such an equitable estate thjit a court of 
equity would decree a conveyance, and that consequently he 
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would be irremoveable; and second, that, assuming Kim 
to have an interest of that description, it was not devested 
by the act of his trustees in the subsequent sale to Mr. 
Cobhold. It is not contended that the pauper gained a set- 
dement in Woolpit by the means stated in the case, but 
merely that he was irremoveable. The first,quest!op is; 
had he an equitable estate in this parish by means of the 
agreement for the sale of the cottages and gardens, en¬ 
tered into between him and the vendor? According to the 
rules of equity he clearly had. In Com. Dig. tit. Chancery , 
[4. 1 . 1 .] it is said, “ that if there are articles for a pur¬ 
chase, the vendor stands seised in trust for the purchaser 
before a conveyance.executed/’ Ca. C/i. 39 . 2 P. IVms. 
() 29 - Payne v. A M//er{a), Seton v. Stodetfi), Green v. 
Smith (c), and firoome v. Monck ( d ), are authorities for the 
maxim, that equity looks upon things agreed to be done, 
as actually performed. The agreement for sale, therefore, 
between the vendor and the pauper, must, upon this princi¬ 
ple, be considered as a thing actually done, although the 
conveyance had not been executed. It is clear that if the 
pauper had paid, or offered to pay, the remainder of the 
purchase money, he would have been entitled to go it^ 
equity to have a conveyance decreed. The agreement 
operated as a conveyance of a positive interest, and gave 
him such a possessory right as would, at least, render him 
irremoveable. This is a much stronger, case than Rex\. 
Kdington (e), and Rex v. Horsley (f), in which last- case it 
was held, that a sole next of kin entitled to take out ad¬ 
ministration to the intestate, had such'an equitable interest 
in a leasehold tenement «$)f the latter, as to confer a settle¬ 
ment and render her irremoveable.. The case of Rex v. 
Stone (g), and Rex v. Staplegrove (A), are also strong autho¬ 
rities to the same effect. All that is necessary to shew 
here is, that the jrauper was not removeable within tike spirit 
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(a) 6 Ves. 319. ( e ) 1 East, 288. 

(b) ? JTd. 265. (/) 8 Id. -105. 

(c) 1 Atk. 572. (if) Q T. It. 295. 

(./) 10 Ves. 597. (A) 2 B. & A. 527. 
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1824. of the statute 13 &> 14 Car. 2. as a vagrant intruder into a 
The King P ar * 8 ^ in which he had nothing of his own. If he had any 
interest whatever, legal or equitable, he would be irremove- 
Inhabitants a ^ e u P on the spirit of that statute, although the interest 
ofWooi.piT. would not be sufficient to confer a settlement. This case is 
distinguishable from Hex v. Geddirigton (a), and Hex v. Long 
Bennington ,T. T. 57 (?. 3.(5), because in each of those cases 
the struggle was not to shew that the paupers were irrcmovc- 
able, but that they had ‘gained a settlement by reason of the 
estates then under consideration; and in both, default had 
been made by the vendees by the nou-pcrfonnance of their 
respective contracts. Here the only object is to shew that the 
pauper was irreuiovcuble, and here no default has been made, 
the agreement never having been vacated. This case is also 
distinguishable from Ilex x. IJorndon-on-the- 11 il/ (c), and 
Hex v. IlugZi'orthinghnni (d'), which were cases of doubtful 
equity, and where the paupers had merely a personal license, 
under which no interest passed which was capable of as¬ 
signment. Then, secondly, assuming that the pauper had 
such an equitable interest in this parish as to render him 
irrcmoveable, the question is, whether his interest was de¬ 
vested by the act of his trustees in the subsequent sale to 
Mr. Cobbold. It is clear, that at the date of the order of 
removal, the pauper himself had done nothing to part with 
his interest. He had never executed any conveyance of this 
estate, nor had any ever been tendered to him for execution. 
It stands, therefore, that whatever interest he had in the 
estate, still remaius in him. The trust deed which he exe¬ 
cuted, contained a covenant that he should execute such a 
conveyance, .when tendered to him,, and although that co¬ 
venant might be enforced in a Court of liquity, still his 
interest remains unimpeached. The Court below haviug 
determined that the pauper was irremoveable, this Court 
will make every intendment to support that conclusion. 


(a) Ante, vo(. iii. 403. 

(h) Not reported, sed vide Mr. Justice Baylcy 's statement of tlic 
case in Rex v. Galdington , ante, vol. tit. 405. 

(c) 4 M. & S. 502. (<4) Ante, vol. iii. 16. 
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Storks and II. Coopery contrd, were stopped by the Court. 

Bayley, J.—I am of opinion that the order of Ses¬ 
sions must be quashed. After the decision of Rex v. 
Geddington, which was founded upon Rex v. Long Tien - 
nington, it is quite idle to contend that the mere payment of 
a deposit upon the purchase of an estate of this description, 
is sufficient to confer such an equitable estate, as will con¬ 
fer a settlement or render the psyty irremoveable. Those 
cases have decided that an equitable right is not sufficient 
to confer a settlement, or make the pauper irremoveable. 
There must be an equitable estate actually vested to pro¬ 
duce these consequences. It is impossible to say that this 
pauper ever had an equitable estate. He had an equitable 
right; that is to say, he had a right upon the payment of 
the remainder of the purchase money, to go into a Court 
of Equity and call upon the vendor for a conveyance. He 
had an inchoate equitable right, but clearly had not an equi¬ 
table estate. It never could be predicated of him, that he 
had a right to go into a Court of Equity, and demand a con¬ 
veyance of the estate at all events, and say that he was 
seised in his demesne as of fee, in Equity. 


1824. 
The Kino 


v. 


The 

Inhabitants 
of Woolpit. 


Holroyd, J.—I am also of opinion, that so far from the 
pauper having an equitable estate, lie had not even a right 
to go pito a Court of Equity until he had tendered or sig¬ 
nified his consent to pay the remainder of the purchase 
money; and if it was refused on the other side, and he had 
filed a bill in equity, notwithstanding the refusal, the bill, I 
should presume, would be dismissed with costs. He had 
no right to go into equity, unless he had done or offered to 
do all that was necessary on his part tp perfect his title. 

Littledale, J.—I am*of the same opinion. He had 
no right to go into equity, unless he did something else, 
which he had not done. 

Order of Sessions quashed (a). 

, i 

(«) Vide Hex v. Northweald Bassett, ante, 276 . 



CASES IN THE KING S BENCH, 



The King v. The Inhabitants of St. Nicholas, 

Leicester. * 

A bastard By an order of two Justices, Caroline Littlewood was 
an extra-paro- amoved from the parish of All Saints, in Derby, to the 

chial place, parish of St. Nicholas in Leicester. On appeal, the Ses- 

doesnotac- . . 

quire its mo- Sibils confirmed the oidej, subject to the opinion of this 

tlier s settle- Court on the following case :— 
menu _ . 

Tlie pauper is the iUcgitimutc child of Elizabeth Lit- 
tleicood, now deceased, and was born in the month of May, 
18522, in an extra-parochial place, called the lilack Eiiars, 
in Leicester, which is not a vill, and for which no over¬ 
seers have ever been appointed. She was shortly afterwards 
taken by her mother to the parish of All Saints, Derby, 
where she remained until the death of her mother, and up 
to the time of making the order of removal in question. 
Elizabeth Littlewood, the mother, had, six years previously 
to the birth of the daughter, gained a settlement in the 
parish of St. Nicholas, aud was legally settled in that purish 
at the time of the birth of the child, and of her own death. 


N. R. Clarke (with whom was GouHmrn), in support of 
the Sessions. The question for the decision of the Court 
is, whether a bastard, born in an extra-parochial |)lace, 
where it can acquire no settlement by birth, is removeable 
to the place of settlement of the mother. That question 


must be decided in the affirmative. 


The child of a British 


born subject must ex necessitate have a settlement some- 
wdiere. If it be an illegitimate child, and cannot acquire 
a birth settlement, its, settlement must follow that of the 


mother, to which it is removeable. This principle is not 
new. So early as 2 Bulstrode, 358. it was resolved that if 


a child be born a bastard in the House' of Correction, to 


which the mother has been sent, its settlement shall follow 
that of the mother, and it shall not be settled jm the parish 
where the prison is situate. When that case was decided, 
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there was no act of parliament respecting the settlement 
of bastard children; but since then various statutes have 
passed providing for the case of a birth pending au order of 
removal (a ); for bastards bom in lying-in hospitals (b ); 
in a house of industry in an incorporated district (c); under 
a certificate from a benefit society (dj; in gao^ (e); and 
where a pregnant woman has been fraudulently removed 
from one parish to another (f). In the case of Whitechape^ 
v. Stepney (g) it is laid down that “the* place of the birth of 
a bastard child is the place of its settlement; “ for it gains 
a settlement in such place ex necessitate.” But if the birth 
place be extra-parochial, and consequently it can have no 
settlement in such place, it follows of necessity that it 
acquires a settlement by parentage, for otherwise it cannot 
be provided for at all, but must perish. [Bayley, J. Every 
person is entitled to be provided for in the parish where 
he happens to be, unless the parish officers can find some 
other place to which he may be sent.] But suppose the 
case of an illegitimate child residing in an extra-parochial 
place, there is no mode by which such a child can ob¬ 
tain relief but by committing au act of vagrancy and wan¬ 
dering into some parish in order to obtain that support 
wliich the law considers him entitled to receive. A bastard 
child, born in the transit of the mother from one parish to 
the othqp, is held to be settled in the mother’s parish (h). 
[Bayley, J. Certainly. Suppose the mother to be resident 
in tlm parish of A. being settled in the parish of B. and 
in the removal from A. to B. the child is born in C. there 
is no doubt that the child would be settled in B. because 
the law considers the question of settlement as if the mother 
had arrived at the latter parish at the time of the birth. It 
would be hard that the parishioners of C. should suff er from 
the accidental circumstance' of the child being dropt in 


1824 '. 



The Kino 


v. 

The 

Inhabitants 

of 

St. Nicholas. 


t 


(oj 85 G. 3. c. 101. s. 6. . (e) 51 G. 3. c. 170. 

(b) 13 G.3.C. 82.& 54 G.S.e.170. (f) See 2 Bott. 2. pl.4.& pi.8. 
(f) 20 G.S. c. 30. &54G.3. c. 170. (gj 2 Bott. 1. 

00 33 G. 3. c. 51. 00 2 Bott. 4. pi. 10. 
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transitu in their parish.] Then comes the question whether 
the child in this instance must not be relieved by its mo¬ 
ther’s parish. It can gain no settlement in the place of its 
birth, and if it does not acquire the $|ttlenient of its mo¬ 
ther, it will acquire no settlement any where, and will be 
entitled to no relief. The provisions of the statute 40 G. 3. 
c. 68. s. 2. afford a strong argument to shew that the child 
must follow the settlement of its mother. By that statute 

it is enacted, “ that if anV single woman shall declare herself 

-■ * 

to be with child, and that such child is likely to be born a 
bastard, and to be chargeable to any parish, township, or 
extra-parochial place, and shall in an examination to be taken 
in writing, upon oath, before any justice, &c. charge any 
person with having gotten her with child, it shall be lawful 
for such justice, upon application made to him by the over¬ 
seer of the poor of such parish or township, or by any 
substantial householder in such extra-parochial place” to 
issue out his warrant for the apprehension of such person, 
&c. Now, at first sight, it might seem from this statute, 
that the burthen of maintaining a bastard child, burn in an 
cxtra-parochial place, would fall upon the inhabitants of 
such place, and that a remedy would be given aguiust the 
putative father. But neither of these consequences follows. 
No power w hatever is given to proceed against the putative 
father in the case of a bastard born in an extra-parochial 

place; the law not having provided for such a case. Jt 
« 

is clear that wli'eie a township or extra-parochial place does 
not maintain its own p‘oor, there is no person to whom the 
maintenance money, which the putative father would be 
liable to pay, could be paid. But if the Court should hold 
that the child is settled in the mother’s parish, there would 
be no difficulty in apprehending the putative father, and 
making him give security for the maintenance of the child. 
If, on the contrary, it should hold that ‘the settlement does 
not follow that of the uiotlu r, then the putative father is 
perfectly secure, and the child will have no settlement 
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whatever, nor be entitled to any relief without committing 
fin act of vagrancy («). 


I824 v 

The King 


Nolan, contra. Pit is a mistake to suppose that the sta- x NH/ ^® A1JTS 
tutc 49 Geo. 3. c. 68. is confined in its operation to places of 
wliere there are overseers to put the law in force*against the St Nicu0I ‘ as * 
putative fathers of bastard children. IJndoubtcdly, in places 
where there are overseers, they arc the only persons wMfo 
can ni^ke the complaint; but it is’equally clear, that in 
extra-parochial places, where the ye are no overseers, any 
substantial inhabitant may apply to the justice and obtniu 
a warrant to apprehend the father, and compel him to give 
security for the maintenance of the child. The argument 
ott the other side, that because a bastard is not settled in 
the place where it happens to be born, it therefore takes 
the mother’s settlement, cannot be supported. The law re¬ 
cognizes prim& facie no settlement of a bastard child, ex¬ 
cept the place of its birth, and no case has yet occurred in 
which it has been attempted to make a bastard follow the 
settlement of the mother, except't has been so provided by 
particular acts of parliament, as in the instances put on the 
other side, w hich are cases expressly excepted from the ge¬ 
neral rule. It appears to be perfectly clear, from the pro¬ 
visions of the 49 Geo. 3. c. 68., that the legislature did not 
intend the maintenance of bastards, bom in an extra-paro¬ 
chial place, to be provided for by the parj§h in which the 
mother might be settled. Had such been the intention, no 
doubt the statute would have contained some provision to 
that effect; instead of which, it seems to enact the con¬ 
trary, by giving a remedy against the father to the inhabi¬ 
tants of the extra-parochial place. It is a fallacy to say 
that the pauper must belong somewhere, and must be 
Vemoveable to some place, or else perish, unless she be 
removed to the mother’s settlement. It by no means follows 
that every person in Enghnd must have a place of settle¬ 
ment to which, he is removeable. Hundreds of persons in 

^ (a) See Hex v. Oakmerc, ante, vol. i. 427. 

H 11 


VOL. IV. 



4$3 cases in the King's bench,. 

1824. this country are relieved as casual poor, who.have no settle- 
ment whatever, and upon this principle, that if a bastard 
t>. pauper have no settlement, he must be relieved as casual poor. 

Inhabitants ^ ei V ’ SrightorbOn-the-HUl ( rt ) a gained a 

of settlement in a township which afterwards ceased to main- 

Q %t * 

T.rsicHOLAS. j. a j n j ts QWJ1 p 00r ^ was removed to his previous settlement, 
and the removal was held bad. On that occasion, Abbott, 
C. J. said, “ There may be many cases where a pauper 
having no settlement • in *thc place where Jie may happen 
to be, may still not be removeable froip it, either because 
he has no settlement at all, or because the parish officers 
are not enabled to discover the place of his settlement.” 
This is one of those cases in which the pauper is irreinove- 
able. It does not come within the meaning of any of the 
statutes, either authorizing the removal of paupers, or esta¬ 
blishing* the various modes by which settlements may be 
gained, and therefore without some enactment expressly 
upon the subject, a bastard child cannot be removed to any 
place, except that of its birth, ami where that place happens 
to be extra-parochial, it i§ then entirely irremovcable, and 
must be maintained as casual poor, by the parish in which 
it happens to reside. On these grounds the order of Ses¬ 
sions must be quashed. 

F. Clinton , on the same side, was stopt by the Court. 

Bayley, J. ,;i -The argument urged in support of the 
order of Sessions, is founded on the supposition that every 
person in this country must have some settlement to which 
he may be removed. That, however, is not so. If those 
circumstances, which the law says shall confer a settle¬ 
ment apply to the case propounded, then the party is set¬ 
tled; but if they do not apply, then he is not settled. Fo¬ 
reigners, for instance, coming to this country have no settle¬ 
ment whatever; and bastard children born in an extra- 
parochial place have no settlement. The instances pressed 

♦ 


(o') 1 B.&A. 162. 
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upon our consideration by Mr. Clarke, in support of his 
argument, are exceptions from the general rule, and are 
founded either upon some express legislative provision, or 
sometnown rule Dt" law, respecting the settlement of bas¬ 
tard childreu bom under certain circumstahces. If the 
mother of a bastard child is laid under constraint, and re¬ 
moved to a place against her will, and is there delivered, 
the law says that the child shall noj; be considered as settled 
in that place; because the mother was not there in the 
character of a free agent. The legislature presumes in 
such case, that if she had been left to herself she would 
have remained in that parish in which she was settled, 
and consequently that the burthen ought to fall in the place 
in which it would have fallen in the ordinary course of 
events but for her removal. This is the principle also 
which governs in the case of a w oinan pregnant of a child 
likfely to be born a bastard, and who in the transit to her 
place of settlement is delivered in a third parish, in which 
case the child is settled, not in the place where it Is actu¬ 
ally bom, but in the place to which the mother belongs, 
the settlement being suspended until the mother arrives 
at her destination. None of these cases apply to the 
case in question. It being, however, my opinion, that in 
many instances a settlement is no benefit, but a great bur¬ 
then, to the party, I think there ought not to be a forced 
separation between the child and the mother- The child is 
to be with the motlicr for nurture ,until it arrives at that 
period of life when it is capable of contributing to its own 
maintenance; and though the child is born in an extra- 
parochial place, yet the 'mother may carry it to* the place 
where she resides, and retain it for nujture until it is of a 
sufficient age to leave the parent.' In this case I think the 
illegitimate child is^ not entitled to a settlement in St. Ni¬ 
cholas parish, and therefore the order of Sessions must be 
quashed. 


1824 . 
The King 


v. 

The 

Inhabitants 
S r. Nicholas. 


* 

H&LROYD, J. —I am of opinion that the child did not 

n h a ' 



468 


CASES IN TIIE KING S BENCH, 


1824. 
The King 


v. 

The 

Inhabitants 

of 

St. Nicholas. 


gain the mother’s settlement by reason of its being born in 
the extra-parochial place in question. In general an ille¬ 
gitimate child gains a settlement in the parish in which 
it is born, and not in that of the mother, because ife does 
not gain the. settlement of the parents, as in the case of 
legitimate .children. There are, however, excepted cases 
expressly provided for by act of parliament. One is, where 
the child is born in a place to which the mother is removed 
by process of law, in* winch case the child is considered as 
settled in the parish to which the mother belongs; and 
another is, where, pending an order of removal, the motliei 
is delivered in a third parish, in which case, in the eve of 
the law, the mother is considered a # $ being virtually in the 
parish to which she belongs, and the child as settled by 
birth, though not in the parish where it is born. Hut for the 
case now under consideration there is no legislative provi¬ 
sion; and therefore we are bound to hold that this c.ljild 
does not acquire the settlement of its mother, though horn 
in an extra-parochial place. 


Littledale, J. —The general rule of law is, that a bas¬ 
tard child is to be considered as settled in the parish where 
bom. Here is a child bom in an extra .parochial place, and 
therefore does not acquire any settlement. It is for the 
wisdom of the legislature to pass a law, declaring that in 
such cases the child shall gain the settlement of the mother: 
but 1 do not see why, because this child has gained no 
effectual settlement, wc are to disturb a general principle 
of law, in order to say that it must be settled in the mo¬ 
ther’s parish. In most cases pe&ple have settlements, but 
there may be many, where no settlement cau be acquired. 
1 know of no general rule of law which says, that every na¬ 
tive of this country must be settled somewhere, and remove¬ 
able to some place. This case, at feast, is one excep¬ 
tion from the general rule, if such*exists. There are many 
cases where the bastard child acquires the mother’s settle¬ 
ment, though not bora in her parish; but these are cases 
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provided for by various acts of parliament. There are others 
where, from the necessity of the case, the child acquires the 
mother’s settlement; as where the bastard is born before an 
order of removal of the mother to her parish can be eNe- 
cuted; in which case the child is settled, not where it is 
born, but in the parish to which the mother belongs. The 
mother is considered, in contemplation of law, as having 
arrived at the place to which the t^rder of removal had sent 
her. This is the principle of 17 Geo *2. c. 5. s.25. (a) In 
such cases the child of necessity acquires the mother's set¬ 
tlement; but L can see no reason arising from necessity, 
and certainly there is no act of parliament, authorising us 
to hold that the pauper acquired the settlement of its 
mother. 


1824. 
Tlie King 


v. 

The 

Inhabitants 

of 

St. Nicholas. 


Order of Sessions quashed. 

(«) Vide '2 Holt. p. R. pi. 10. 


r l he King v . The Inhabitants of Knaptoft. 

Ftt O Justices, by their order, removed Elizabeth Burdett, 
single woman, from the parish of Gamity to the parish of 
Ln apt oft, both in the county of Leicester. Upon the trial 
of an appeal from this order the respondents, in support of 
the order, proved that the father of the pauper,.while residing 
in the respondents’ parish, had received relief from the ap¬ 
pellant parish for five years prior to 1815. The appellants 
then offered in evidence an order of the court of Quarter 
Sessions upon an appeal, in* 1815, between the same parishes 
iexpecting the settlement of a brother of the pauper, by 
which an order, adjudging the brother to be settled in the 
appellant parish, w'as quashed. This w'as objected to by 
the Counsel for the respondents, and rejected by the Court. 
Another order was theu’produced, whereby the pauper, 
Elizabeth Bartlett, was removed from Gumley to Mowsley 
in 1822, which was afterwards quashed by consent. The 


An order of 
Sessions upon 
an appeal be¬ 
tween two pa¬ 
rishes respect¬ 
ing the settle¬ 
ment of pau¬ 
per A. is not 
admissible up¬ 
on the trial 
of an appeal 
touching the 
settlement of 
pauper B. his 
sister, on a 
suggestion that 
the point at 
issue was pre¬ 
cisely the same 
in both ap¬ 
peals. 
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appellants then called the chairman of the court in 1815, 
who proved that his notes of the trial were destroyed, and 
that he did not remember the evidence. They then called 
the father of the pauper, and asked him whether he was a 
witness at the trial in 181.5. To this he answered in the 
affirmative.* He was then asked to what facts he was then 
examined. This was objected to by the counsel for the 
respondents. The Court thought that the question was not 
relevant, and not admi?>sib'ie; and they confirmed the order 
of removal, subject to the opinion of this court on the evi¬ 
dence so tendered by the appellants. 


S. M. Phillips, and lfurnfrey, in support of the order of 
Sessions. The judgment of the Sessions in the former 
appeal was not admissible in evidence on the hearing 
of the present appeal, and therefore the Justices have 
done right in rejecting it. The iide upon this subject was 
ably laid down by J)e (hey, C. J. in his celebrated judg¬ 
ment in the Duchess of Kingston ’s case (a), and has been 
invariably adopted and acted upon by all subsequent judges. 
He says “ From the variety of cases relative to judg¬ 
ments being given in evidence in civil suits, it seems to 
follow as generally true, that the judgment of a Court 
of concurrent jurisdiction, directly upon the point, is as a 
plea, a bar, or as evidence, conclusive, between the same 
parties, upon the same matter, directly in question in ano¬ 
ther Court:” and the same principle and the same rule 
appear, with still greater force, to apply to judgments in 
the same Court (/>). The evidence rejected in this case 
does not come within the scope ofr that rule, for it was not 
“ directly upon the point,” nor “ between the same parties,” 
nor “ upon the matter directly in question.” The same 
point was not in issue in the tw ? o appeals, for the former was 
to try the question of where the brother *of the pauper was 
settled, and the latter was to try where the pauper herself 
was settled. If it had been received it would have been 
wholly irrelevant and ineffective, for it could have proved 
(a) 20 Ho. St. Tr. 538. (b) Vide Phil. Ev. 242, 3d ed. 
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nothing bearing upon this case, although it might, and 1824. 
probably would have been, conclusive, if the parties to this 
appeal had been the same as were concerned in the former. The King 
T o hold such evidence admissible under such circumstances, The 
would be productive of great inconvenience and injustice, 0 f Knaptoi>t 
for it would be, in effect, compelling ono parish to try the 
question of their own rights and liabilities according to the 
judgment, or the ability, or the whim of another. 

* ® 

Clarke anti G. Marriott, contr«\. What would have been 
the effect of the evidence, if admitted, is not now the ques¬ 
tion. The parlies to the two appeals are virtually the same, 
and the question at issue would also have appeared to be the 
same, if the evidence had been received. [Bay fey, J. The 
question of the admissibility of the judgment may stand upon 
a very different footing, according as the effect of it was to 
quash or confirm the order of removal. Where the order is 
quashed, the removing parish may have failed from want of 
evidence, and may be better furnished upon another appeal.] 

The object proposed in tendering the judgment in evidence 
was to shew, that the point then in issue was precisely the 
same as that in issue in the former appeal; that the appeal 
had in fact been once already tried and disposed of, and that 
the nppeilauts had acted against good faith in seeking to try 
it again. Then, secondly, the question put to the pauper’s 
lather, and not allowed by the Sessions to be answered, was 

Vf # 

a perfectly legal question, and was also calculated to shew 
the identity of the tw r o issues, and therefore ought to have 
been allowed. Strutt v. Bovingdon (a) and Vooght v. 

IVinch {It). 

The Court took two days lime to cpnsider the case, and 
judgment was now delivered by 

Bayley, J. (c)-«—Two questions were raised for our 
(a) 5 Esp. N. P. C. 56. « 

(/>) 2 B. & A. 662. Sec 3 Wils. 304, 2 Sir W. Bl. 830,3 Burr. 1353, and 
8 T. It. 620. • 

(c) Lit tic date, J. was absent. * * 
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consideration in this case. First, whether the prior order 
of removal, and the judgment of the Court of Quarter Ses¬ 
sions quashing the same, were admissible in evidence in the 
present appeal; and second, whether the question put to 
the pauper’s father and interdicted by the Court, ought to 
have been allow-ed and answered. The order of removal 
and the judgment thereon, were tendered for the purpose 
of disproving the pauper’s settlement in the respondent 
parish: the question pi»t t6 the pauper’s father, he having 
stated that he was examined at the former appeal, was, what 
facts he had there stated. * We, who heard this case argued, 
are decidedly of opinion that the prior order of removal and 
judgment were not, with any explanation, receivable in evi- 
deuce on the second appeal. The prior order of removal 
v, as quashed. That may have been done upon any one of 
three grounds. Either; because the Sessions were of opinion 
that the pauper was emancipated and had acquired a settle¬ 
ment of his own; or, because the respondents were not then 
in a situation to prove the father’s settlement in the appellant 
parish; or, because the appellants were able to prove a set¬ 
tlement of his elsewhere. The case does not inform us on 
which of these grounds the order was quashed, but it is con¬ 
ceded that it was quashed upon the merits, and not upon 
any point of form, if we believed that the ground of the 
judgment was the want of proof of the father’s settlement 
in the appellant parish, and hud then thought that the evi ? 
deuce was, under' those circumstances, admissible, we should 
have sent the case back to the Sessions for further explana¬ 
tion on that head; but we are of opinion, that under none 
of the circumstances supposed, the qvidcnce was admissible, 
and therefore we think it better to dispose of the case in its 
present shape. As a broad and general proposition, we may 
say, that the order of removal, confirmed, or reversed upon 
appeal, or acquiesced in without appeal) is receivable in 
evidence, because it is a judgment o£ law. But where, and 
under what circumstances, is it receivable ? This inquiry 
is answered by the pile laid down by De Graj^Q. J. in the 
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Duchess of Kingston's case, by which we find that, to make 
the order receivable, the parties in the case must be the 
same, and the point in issue must be the same : these are 
both indispensible qualifications. If the matter in issue be 
collateral or incidental, the evidence cannot be received. 


1824. 
The Kino 


v. 

The 

Inhabitants 


of Knaptoft. 


The language of that learned judge, as applicable to the 
present case, is, “ that a judgment directly upon the point, 
is, as evidence, conclusive between the same parties, upon 
the matter directly in question.” Does this case fall within 
that rule ? Is the matter in question in the second appeal 
the same as that in the former ? Is the judgment offered in 
evidence in the second directly upon the point which was in 
issue in the former ? We think not. From the very nature 
and substance of the order of removal, it is merely collateral 
to the issue raised in the second appeal. By the original 
order an individual, not the pauper in this case, was removed; 
the question to be tried on appeal was, where his settlement 
was; the judgment decided that his settlement was in a par¬ 
ticular parish. That was the point there, and that was the 
matter in question ; but it is not so here. The early case of 
llarrow v. Ryslip (a) will illustrate this position. The case 
was this.— "A. comes into Harrow, and being likely to be¬ 


come chargeable, was removed to Ryslip; Ryslip appealed, 
and upon the appeal A. was adjudged to be settled at Ry- 
shp; afterwards Ryslip discovered that Hendon w’as the 
pl§ce of his last legal settlement, and sent him thither; and 
the question was, whether, after the adjudication upon the 
appeal, Rif slip was not estopped against all the world, to 
say, that Ryslip was not the place of his last legal settlement: 
et per Holt, C. J., “ Rt/sliv is estopped to say otherwise: for 
if Ryslip hud not been the very place of his last Ipgal settle¬ 
ment, the Justices must have sent hint back to Harrozo, who 
were first possessed of him, for that reason, because they' 
were possessed of diim, and he did not belong to Ryslip. 
And now this is in effect the same question again, viz.— 
whether he belongs to Ryslip? which question has been 
(«) Salk. 524. Vide Mynton v. Stony-Stralford. Id. 527. 
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18£4. already determined by the Justices on the appeal, who have 
ThTlKiN “^judged that he was last settled at Ryslip” The report 
v. goes on to -say,—“ Afterwards this was moved again, and 

rpi 

Inhabitants t ^ etl ail< * ^oii/d held the adjudication was final as to 
of Kmabtott. Ryslip against all persons and places, because the point of 
his settlement as to Ryslip was tried in the appeal; but as 
to Harrow (for he had been formerly removed by them to 
Hendon , and that order reversed) they were at liberty to send 
him to any other place; anil were not estopped; because the 
Justices on the appeal did not adjudge him to be settled at 
Harrow, though they adjudged him now to be settled at 
Ryslip ; so that the other point was not tried.” The lan¬ 
guage of the Court in one part of this case applies to the 
instance where the order of removal is confirmed, and that 
on the other where it is reversed, and points out the distinc¬ 
tion already alluded to between a judgment of confirmation 
and one of reversal. In the latter iustauce the Sessions do 
not find where the pauper is settled, and thus, the order of 
removal, confirmed, or unappealed from, is conclusive evi¬ 
dence that the settlement is in the place to which he is 
removed; reversed, it is conclusive evidence that the settle¬ 
ment is not there; and beyond this point, no case with 
which we are acquainted has ever yet gone. There are, 
undoubtedly, cases which shew that where the point in issue 
is decided, all results flowing out of that point are decided 
also; as, for instance, that a wife’s removal to the place of 
her husband’s settlement, is conclusive to shew that that is 
his place of settlement. 'But no case has ever gone further 
than to hold that the point decided is conclusive upon the 
same point,, and therefore receivable in evidence; other 
points, 'collateral or incidental to the point decided, and 
undetermined by it, are excluded from its operation, and 
cannot be proved by giving the point decided in evidence. 
It is the same with respect to judgment^; they are merely 
evidence of the point decided. It is admitted that the pau¬ 
per- has no settlement f in the parish to which he has been 
removed, unless his father has acquired a settlement there. 
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Then the father’s settlement was a question which came in 1824. 

incidentally, but incidentally only, and was not the point 
, ., , . , , , The Ki»<J 

decided by the judgment m the hrst appeal, which conse> Vt 

quently was not admissible as* evidence in the second. For j NHA ^ ANTg 

these reasons, we are of opinion that the order of Sessions of Knaptoft. 

in this case was right, that the Sessions properly rejected 

the evidence tendered, and that the rule for quashing their 

» 

order must be discharged. 


(» 

Order of Sessions conlirmcd. 


The King v. The Inhabitants of Sr. Mauy-le-bone. 

By an order of two Justices, John Pearce, Elizabeth liis Where, in the 

wife, and their two children, were directed to be removed usu'il^roof ^ 

from the parish of St. Paul, in Nomich, to the parish of in support of 

St. Mury-le-bonc, in the County of Middlesex; but John i*y appreutice- 

Pearce beiug then sick, the execution of the order was ^ 

suspended, and he huvi% soon afterwards died, the order pauper, when 

was executed as 4> his widow and children, and they were " boy, had 

Jived for three 

accordingly conveyed to their destination. On appeal the years with his 

Sessions confirmed the order, and stated the following case [hen ran away* 

for the opinion of this Court: that twenty 

The said John Pearce , deceased, the pauper, when a boy, ’fi^ThatThap- 

Hved with one Benson, a shoemaker, in llidinghouse-Lane, P ened in the 

in the parish ot St. Mary-le-bone, in the County of Mid - which the pau- 

d/esex, three years, and then ran away from him. The j^‘® r e 

respondents, in order to prove that the pauper so resided, stroyed every 

as an apprentice legally,bound, and at the same time to [h^the father 

account for the non-production of indentures of . apprentice- and mother of 

the pauper 

were both dead; that the pauper's master, and the wife of the latter, were also dead ; 
that the master had left no property at his decease, and that no relatives of his were 
to be found; that a fellow-apprentice of the pauper had seen in his master’s hand an 
indenture, which he understood to be the indenture of apprenticeship of the pauper; 
and that after the pauper had left his master’s service he married, and the parish in 
which he was supposed to have served as an apprentice, relieved his wife by receiving 
her into the workhouse: Held, that this was sufficient evidence to warrant the Ses¬ 
sions in presuming a legal binding and service as an apprentice, so as to donfer a 
settlement. 



470 CASES IN THE KING S BENCH, 

1824. ship, proved that a fire happened about twenty years ago 
i» the apartment in which the pauper then resided, and 
v. burnt every thing he had; that the father and mother of the 
Inhabitants P au P er were dead; that the said Benson and his wife are 
of St. Mary- also dead; that the said Benson left no property at his de- 
ie rone. cease . an( j jj iat „ 0 relatives of his are to be fotmd. As to 
the service with Benson by the pauper, it was stated by 
one Thomas Nash that he was apprentice to Benson at the 
same time with the ptiuper and another apprentice, and 
that he saw in his master’s hand an indenture, which he 
understood to be the indenture of apprenticeship of the pau¬ 
per; that the pauper, as well as the witness and the other 
apprentice boarded and lodged in the piaster’s house, in St. 
Mary-/e-bone. Another witness stated, that lie knew Ben¬ 
son at the time the pauper lived with him; that Benson had 
then two other apprentices, and called his apprentices lazy 
rascals. It further appeared that the pauper afterwards 
married, and that while living in the parish of St. Mary-le- 
bone his wife was admitted into the workhouse of the said 
parish of St. Afary-le-bone, in a stat? of illness, and there 
died. If the Court should be of opinion that the above 
was sufficient evidence to prove a binding by indenture, 
and a service of the pauper as an apprentice, to Benson , in 
the appellant parish, then the orders of removal and of 
the Sessions to be confirmed; otherwise, to be discharged. 

II. Cooper, in support of the order of Sessions. The 
evidence w'as sufficient in every respect to establish a set¬ 
tlement by apprenticeship in St. Afary-le-bone. First, there 
was evidence. enough of the existence and subsequent de¬ 
struction* of the indenture to let in the parol testimony; and 
second, the parol testimony, when admitted, was sufficient 
to shew that the husband of the pauper had been a jsarty to 
the indenture, and had served, and gained a settlement, under 
it. The facts found in the case warrant these conclusions; 
for it is found that all the parties to the indenture ,arc dead, 
and that they left behind them no relations, or property, from 
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which any information upon the subject could be obtained. 
Search, therefore, was absolutely useless, for no hope 
could be entertained either that the indenture itself, or any 
will of Benson, the master, or any person who had acted 
either as his executor or administrator, w'ould be discovered. 
It will be said that search should have been iqade at the 
Stamp-office, to ascertain whether any such indenture had 
been registered as having been stamped there. But, in the 
first place, evidence of that sedrch, and of the result of 
it, would have been in the nature of hearsay evidence, and 
therefore open to objection; and secondly, even if admitted, 
it would not have gone the length of proving that ail) such 
indenture had really ever been executed. Such a search 
might, indeed, have been impracticable; for the commis¬ 
sioners might not have granted liberty to make it, and 
there is no law which compels them so to do. Such evi¬ 
dence would stand on a very different footing from that of 
the enrolment of a deed under the statute of Uses, which 
latter is of itself a record, and therefore free from all objec¬ 
tion. Neither was suclf a search necessary, because in Bex 
v. Long Bnckby (a), where an indenture, executed thirty 
years before, in the county of Northampton , was proved to 
have been delivered to the apprentice at the expiration of 
his time, and lost, and the parish in which he was settled 
by service under it, had relieved and otherwise treated 
him as a parishioner for the last twelve years previous to 
the appeal; the Court was of opinion, that the Sessions, 
under these circumstances, were ’right in presuming that 
the indenture had been regularly enrolled and stamped, al¬ 
though the other side proved, by the deputy-register and 
comptroller of the apprentice duties, that it^did not appear 
that any such indenture had been stamped with the premium- 
stamp from 1773 to 1805. The presumption of law is to 
be favored, and against this negative evidence by the comp¬ 
troller, may be set the .possibility of an irregularity in the 
return made to the office(5). Then, secondly, the parol 

( 0 ) 7 East, 45. (i) 1 Nol. P. L. 544. 
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18fi4. evidence, when admitted, was sufficient to justify the Sessions 

TbTlKmG * n ^ eterm ^ na ^ on which they formed. How, or for what 
v. reason, could the witness, Thomas Nash, “ understand what 
Inhabitasts he 8aw to be an indenture of apprenticeship,” unless it was 
of St. M*ky- so stated and represented to him at the time? In Rex v. 

St. Michaels, Bath(a), upon a question of settlement of the 
wife and children of a militiaman, it appeared by his exami¬ 
nation, takendn writing under the Mutiny Act, that he went 
apprentice to J. M. anti served five years and an half. The 
pauper, who was his wifp, proved her marriage four years 
ago; that he ran away from her nine months afterwards; 
and that she had neither seen, heard from, nor known what 
was become of him, since. J. il L, the supposed master, be¬ 
ing dead, this was held a reasonable presumption of a bind¬ 
ing, although some circumstantial evidence! was produced 
by the other side to shew that J. M. never had an appren¬ 
tice; u for every thing is to be presumed in favor of a settle¬ 
ment.” ( b ) It is true that the authority of this case seems 
questioned in Rex v. Clai/ton-lc-Moors (c), but it has never 
been shaken in that part with reference to which it is now 
used, namely, the doctrine of presumption in favor of a 
settlement. On these grounds it is submitted that the 
Sessions have properly disposed of this case, and that their 
order ought to be affirmed. 


Robinson , contra, contended that the parol testimony wa3 
inadmissible upon every rule and principle of the law of evi¬ 
dence. It was mere hearsay, and amounted to nothing like 
the positive testimony of facts. There was nothing proved 
which went «to shew any intention ton the part either of the 
supposed master or apprentice to execute an indenture, or 
to form any such relative connection, and none of the for¬ 
malities requisite to the due execution of such an instrument 
were shewn to have been observed. All*that was proved 
in fact amounted to this, that the tvitness, Nash, had on 
one occasion seen a paper which he uriderstopd to be an 

09 2 Batt. 459. (/>) 1 Nol. P. L. 542. (r) 5 T. II. 704. 
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indenture. That was not evidence for any purpose, and i£g$. 
ought not to have bee# admitted as such. 

The King 

* V 

Bayley, J.—I am of opinion that the parol testimony Th e 
admitted in this ca*^ was property received, and that it was of s* ^Aar- 
sufficient to Ifound the presumption that an indenture Vas ee-bone. 
executed, $nd that the pauper’s husband served, and ao 
quired a settlement, under it. The general rq^e applicable 
to the doctrine of presumption is, that we are to presume 
that which reasonably accounts for the actual existing state 
of things, and I think the presumption drawn by the Ses¬ 
sions satisfies that rule. ^The facts in this case, unrefuted, 
appear to me conclusive. The pauper’s husband lived with 
his master in the character of %n apprentice, doing the same 
work, and receiving the same treatment, as his other ap¬ 
prentices did; and surely, after an interval of twenty years, 
it is not too much to presume that he really was an ap¬ 
prentice. With respect to proof of the destruction of the 
indenture, I think enough was given to let in the secondary 
evidence, and that the search at the Stamp-office was quite 
unnecessary. It must not be forgotten that the fact of the 
first wife of the pauper having been received into the work- 
house of St. Mary-le-bone shews that that parish believed 
her husband to have been their parishioner, and that fact, 
coupled with the others I have alluded'to, is, I think, 
decisive to shew that he had acquired a settlement as an 
apprentice in that parish. 

Hoeroyd, J. concurred (a). 

Order of Sessions affirmed. 


(<r) Litlledale, J. was at the Old Bailey. 
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The King v. Joseph Sheard and Another. 

A notice of ap- THIS was an appeal against the accounts of the Overseers 
Sveli!« n ac- of ftie Township of Soot hill, in the West Riding of the 

counts, stating County of York, from April, 1822. Co April, 18§3« At the 
that the appei- . J ’ . r ' J . r * . , 

lent “ will ob- hearing of tj)e appeal at the Idst Epiphany Sessions for the 

lo^ng items*" West hiding of the County of York, the counsel for the 

or charge of respondents objected to the sufficiency of the notice given 

the satdac-* 1 by the appellants. The Sessions, however, overruled the 

counts, that is objection, and proceeded to hear the merits of the said ap- 

to say,” and . , , , * . , 

then setting peal; and struck out certain items, m the said accounts, 

objected 1 !© 18 su bj ec * *° the opinion of tffis Court upon the following 

without sped- case :— 

ocular causes The appellant is a rated inhabitant of the township of 

or grounds of Soothill, and having at the October Sessions, 1823, entered 

antnj4 ?g!s" an appeal against the accounts of the respondents, on the 2d 

c. 23. s. 4. is January, 1824, served the following notice upon the respon- 
insufficient. , , 

Where the dents:— Gentlemen, as the solicitor of Mr. John lwigg, 

boffisides 01 * *be township of Soothill, in the West Riding of the county 

signed an ad- of York , a rated inhabitant of ihe said township, I do hereby 

daylbefore^he S* ve }’ ou notice, that at the last General Quarter Sessions 

Sessions, re- of the peace, held by adjournment at Leeds , in and for the 

un^ove*^ 0 * sa id Riding, the said John Tzeigg entered an appeal against 

seers accounts, accounts of Joseph, Sheard and Thomas Tong, overseers 
objected to by 1 . . ° . 

the appellant: of the poor of the said township of Soothill, during the 

was'nota* ^ lowing periods, that is to say, from the month of April, 

waiver of due 1822, to the month of April, 1823, sworn to by them before 

peal^iot ar> d allow'ed by two of His Majesty’s Justices of the Peace 

having been of and for the said Riding, on the 1st day of October last, 

res^ndentsor and that at the same Sessions the Court respited and ad- 

their attorney journed the hearing of the said appeal to the then and now 
* in open % , . ,, 

Court ” as re- ntext General Quarter Sessions of the Pfeace, to be held by 

of the same 5 * a ^j ourament at Wakefield, in and for the said Riding; and 
statute. I do hereby give you further notice, that the said appeal 
will be heard and argued at the said last-mentioned Sessions, 
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and that upon the hearing thereof, the said appellant will 
object to the following items 



ThaK.ifc 
v. * 
SHEfcAD. 


RENTS. 

1022 . , 

Grace Rhodes, halfyear 
Edward Senior , . 
William Goo|l»all 
Sarah Akejeya, 1 year, 
due 1st May, 1822 . 
Judith Kilhnrne, | year 
Sure Hargreaves . . 

Betty Redfeam 
William Find ar . . 

Robert Whittaker . 
Rebecca Kilbume . . 

George Milner . . . 

Mary Fothergill . . 

Hannah Watson 
Sarah Clough and Rich. 

Seekar .... 
John Newsome . . 

John Wilkinson 
George Redlesding 
William Blakely 
Mary Carr .... 
Hannah Senior . . . 

Sarah Hull .... 


£. s. d. 
0 10 O 
10 0 
10 0 

1 14 6 
16 3 

1 17 6 
10 0 
10 0 

2 0 0 
0 18 0 
1 10* 0 
10 0 

1 9 10 

» 

1 10 <* 
1 7 6 

0 15 6 
0 15 0 
1 0 0 
1 10 0 
0 10 6 
13 0 


* £. *• d. 

May 3. Making out the rate ..076 
June 29. Expenses fet William Der¬ 
went's, Dewsbtfhj ..256 
Attending the above . . 0 3 “6 

July 8. Expenses at William Der¬ 
went's .3 4 0 

Attending at do.0 3 6 

Aug.«7. Mr.Wooller, J year’s salary 6 6 *.0 
Sept. 20. James Greaves’s acfcpuiit 5 11 ®2 
Richard OldroydVdo! . 3 10 9| 

Making rate i’or church¬ 
wardens .0 7 6 

J. S. Archer’s account . 11 15 8 

David Sheard’s do. . . 3 14 11 

Mrs. ilopkinson’s do. . . 10 10 O 

Heriry Heauuingway’s do. 23 8 2 

Expenses at signing ac¬ 
counts .4 0 0 


£25 3 7 


And I do hereby give you Further notice, that the said 

John Tte'igg will insist upon the hearing of the said appeal, 

that all the said items or charges ought to be struck out of 

the said accounts, and disallowed; and I do hereby give 

you notice to produce, upon the hearing of the said appeal, 

the said accounts so sworn to and allowed as aforesaid, 

aud all and every the bills, accounts and vouchers, for or 

regarding the said several sums of money above enumerated 

and objected to; and al?o the several rates or assessments, 

made, for the relief of the poor <of the said township of 

Soothili, during the year 1822 and 1823. Dated the 2d day 

of January, 1824. Charles Carry 

,.Solicitor for the said John Tioigg, the Appellant?. 

^To the said Messrs. Joseph Sheard and 
Thomas Tong, and also to the Church¬ 
wardens aud Overseers of the Poor of 
the said Township of Soothili 

i i 
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The counsel for the respondents objected to the hearing 
of the appeal, on the ground that the particular causes and 
grounds of appeal against the items contained in the said 
notice,-,were not specified and stated in the said Notice, as 
directed and required by the statute 41 Geo. .‘3. c. 23. s. 4. 

Ob the 14th January, 1824, the day* before the appeal 
came on to be heard, the attorney for the respondents and 
the attorney for the Appellant entered into the following 
admissions. « 

“ We do hereby agree to admit, on the hearing of this 
appeal, that all the payments charged in the accounts of the 
said respondents, to which the ajfpellant objects, were actu¬ 
ally made to or for the use of the several persons to whom 
the same are charged to be pj»id, and that the several sums 
charged in such accounts to have been paid to J. S. Archer , 
David Sheard , Mrs. Hopkinson, and Henry Hcmmingway , 
respectively, were for debts contracted by the overseers of 
the poor of the said township of Soothill, in one or more 
years previous .to the year in which the said respondents 
were overseers, and were not contracted by the said respon¬ 
dents for the service of their current year; and the respon¬ 
dents undertake to produce, upon the hearing of the appeal, 
the original accounts and vouchers regarding the items aud 
sums of money objected to by the appellant.” 

The Court of Quarter Sessions, without expressing any 
opinion as to the goodness of the notice, considered the 
admissions as a -complete waiver of the objection to the said 
notice, entered into the merits of the said appeal, and disal¬ 
lowed the four items mentioned in the above admission. 


• w 

Blaclcburne , in suppo|t of the order of Sessions^con¬ 
tended, first, that the notice of appeal pointed out with 
sufficient certainty the appellant’s objections to the items 
therein enumerated, in compliance with the statute 41 Geo . 
3. c. 23. s. 4; artti second, that supposing the notice to be 
insufficient, still the respondents had waived the insufficiency, 



TRINITY TERM, FIFTH GEO. IV. 

A 

*. r 

by entering into the adniissions stated in 'lhe case. The 
statute 41 Geo. 3. c.23. s. 4. requires that the particular 
causes orgrounds of appeal shall be stated and speciiied in 
the notice; and by section 5. it is provided, that with the 
consent of the overseers, signified by them fir their attorney, 
in open Court, the Sessions may proceed to hearland decide 
upon the appeal, although no notice thereof shall have been 
given. Now, in either view of this case, the Sessions have 
done right in hearing the merits of this appeal. First, with 
respect to the notice, all that the legislature requires is, thltt 
such information shall be given to the respondents as will 
enable them to come prepared to meet the objections stated 
by the appellant. The statute does not require any particu¬ 
lar form of notice, but merely such a notice as will apprise 
the overseers of the general nature of the objections to their 
accounts. Reading the whole of the notice set out in this 
case, the respondents were fully informed of the particular 
grounds of appeal against their accounts. The whole of the 
items objected to are set forth: and upon the very face of 
those items, they are clearly illegal charges for which the 
township was not liable. For example, the charge of 4/. 
for the expeuses incurred at the signing of the overseers’ 
accounts, is clearly objectionable in point of law, and 
required no specification of the grounds of objection. 
From the manner in which the accounts were made out, it 


m 
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was impossible for the appellant to give.a more specific 

notice of appeal than was given iu this case. But, secondly, 

the admissions signed by the attornies on both sides are a 

complete waiver of all objection to the notice. Those 

admissions specify distinctly what were the objections which 

the appellants had to four of the lien vs, upon which alone 

the Court below decided. Those were items which wei£ 

clearly disallowable in the overseers’ account. The respond 

dents knew very well what the appellant’# objections were 

to these* items, and the Signiig of the admissions was an 

acknowledgment that they had sufficient notice. On these 

grounds the order of Sessions must be affirmed. 

* * 
i i 2 




The King 
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CASES IK SfcHE KING’S BENCH* 

E.Alderson, and J. B. Greenwood f contfd, contended, 
first, that the mere enumeration of the items mentioned in 
the notice as being objected to, was not sufficient without 
specifying the particular causes or grounds of appeal as 
required by the* statute; and second, that the admissions 
which had. beelr signed, were no waiver of the notice, 
inasmuch as they had not been signified by the respondents 
or their attornies, “ in open Court.” Upon the first point 
they cited Rex v. Maya 11(a), hex v. The Justices of Oxford¬ 
shire {(>); and upon the second, they relied upon the words 
of the 5th sectiofi of the statute, and cited Rex v. Horne (c), 
aqd Hussey v. Wilson (d). 


v r' 

The Court took time to consider of the case, and judg¬ 
ment was now delivered by 


Bay ley, J.—This was an appeal against overseers* 
accounts, and the Court of Quarter Sessions allowed the 
appeal, as to four particular items, subject to a case reserved 
for the consideration of this Court; and the question was 
whether there had been such a notice of appeal as the 
statute 41 Geo. 3. c. 23. requires, or if not, whether there 
had been an effectual waiver of such notice. That statute 
requires either a notice in writing, or a consent by the over¬ 
seers, to be signified by them or their attorney in open Court, 
in order that the Sessions may proceed to hear the appeal, 
notwithstanding there has been no proper notice given. 
The statute directs that the notice shall be In writing, and 
shall be signed by the person giving it, or by his attorney, 
and that it. shall be left at the plaoe of abode of the persons 
against whose accoqnts$he appeal is made, and the particu¬ 
lar causes or grounds of appeal shall be stated and specified 
in such notice; and then there is a provision that the Sessions 
shall not examine or inquire into any other cause or ground 
of appeal than the notice specifies* Now, in this "case, the 

(а) Ante, vol. iii. 383. (c) 4T.R* 349. 

(б) Ante, vol. i. 261. J<t) 5 T. R. 254. 
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notice which was served fffefore'the Sessions, stated that the 
appellant would object to 35 items or chaises of payment, 
which ar$ specified. The attorney who signs the nBtice 
says, “ Take notice that the said appeal will be heard and 
argued at t^e said last mentioned Sessions** and that upon 
the bearing thereof, the said appellant wnl object to the 
following items or charges of payment in the said accounts, 
that is to sayand then he enunqerates thirty-five different 
items. When this case came on Before the Sessions it 
appeared that the day before |he aryournmejit day, the attor- 
nies on each side met and agreed to admit that all the pay¬ 
ments objected to were in fact made, but that four of those 
were for debts contracted by the overseers in one or more 
years previous to the year in which the respondents were 
overseers, and were not contracted by them for the service 
of the current year, and the respondents undertook to pro¬ 
duce, upon the hearing of the appeal, the original accounts 
and vouchers regarding the items and sums of money 
objected to by the appellant. The Sessions expressed no 
opinion as to the # validity of the notice, but they thought 
that these admissions were a waiver of all objection to the 
notice; and therefore the questions for the consideration of 
this Court are, first, whether this was a waiver, and if not, 
second, whether the notice was a good and valid notice. 
The fifth section of that statute, in direct terms, declares, in 
cases where there is not any notice, “ That, with the consent 
of the overseas signified by them or their attorney in open 
Court, and with the consent of any other person interested 
therein, the said Court of Sessions may proceed to hear and 
decide upon such appeaf, although no notice thereof shall 
have been given in writing, and a lib that, with the like con¬ 
sent, such Court may hear and decide upon grounds qf 
.appeal not stated or mistated in such written notice, where 
any notice shall have been given in writing.” Now as the 
legislature has pointed'out fe specific form of waiver, we 
think we are »ot at liberty to say that any other form will be 
sufficient. The statute provides, that the waiver shall be. 
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with the consent of the overseers signified by them or their 
attorney, “ in open Cdiirt.” When the legislature points out 
one*specific mode, we have not the power of Sfying that 
any other mode will be equivalent, so as to supersede the 
necessity of that which the legislature requires, TIere there 
was no signification “ in open Court,” either by the respon¬ 
dents or their attorney, that the Sessions should be at liberty 
to proceed upon the appeal, notwithstanding the defective 
notice, provided the ncftice was defective; and therefore we 
are of opinion, that, inaspiuch^as there was not such a con¬ 
sent in open Court as the statute provides, we are not at 
liberty to say that any other waiver would let the appellant 
into evidence of the notice, provided we should think that 
the notice was not sufficient. Now as to the notice itself, 
is it possible to say that it specifies the causes and grounds 
of appeal, in pursuance of the directions of the statutf ? It 
states that the appellant objects to these thirty-five items 
or charges of payment. Why? It is perfectly silent why. 
It may be on the ground that none of the payments were 
ever made, and that every one of then^ is a false charge. 
Under the supposition that that might be the ground of 
objection the respondents would probably come prepared to 


prove the fact of payment; but when they came to Sessions 
they might find that they had burthened themselves use¬ 
lessly with such proof, for then they might be told that such 
was not the point in dispute. Another objection might be, 
that they ought not to have paid these sums of money. 
Then they might come prepared, not only to prove that they 
had in fact been paid, but that they w'ere payments which 
they were - required and bound *to make. Again, the 
objection might be, fcha#though paid, and rightly paid, yet 
they ought not to be brought to charge against the parish, 


but ought to be personal obligations on the overseers them¬ 
selves, and that tlje attempt to bring them in charge against 
the parish was unconscionable. Ofher grounds of objection 


might be anticipated, which arc not necessary to mention. 


The act of parliament having rcqujred that the appellant 
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shall specify the grounds and causesypon which he objects 
to the overseers’ accounts, it seems'to us, that a notice of 
appeal in* which the party contents himself with saying that 
he shall object to thirty-five items or charges of payment, 
but does npt condescend to state upon what grounds he will 
object to them, is a defective notice, and consequently that 
the Order of Sessions in this case, allowing the appeal as 
to four out of the thirty-five items, ought to be quashed. 



The King 
v. 

Sheaup. 


Order ofJSessjpns quashed accordingly. 


The King v. The Inhabitants of Apetiiorpe. 

Two Justices, by their order, removed Henry Scolney Whereapau- 

and Rebecca his wife, from the parish of Apetiiorpe , to the nnd served 

parish of Sudbo tough, both in the county of Northampton. for a year, in 

The Sessions, on appeal, quashed the order, subject to the and* just* 

opinion of this Court, upon the following case: before theex- 

The pauper, Henry Scotney , being settled in Apetiiorpe , thLt^earhe 

was hired, about six years ago, by a Mr. Gilby , of Brig- himself 

slock, for a year, to commence at old Michaelmas , the whole second year, 

of which service he performed in Brigstock , sleeping also f^sl^umnths 

in that parish. Before the expiration of the year, Mr. under that 

Gilby again hired the pauper from the following old Mi- whhhisraaster 

chaelmas to the new Michaelmas succeeding. There was Clothe parish 

no interruption of service, and under the second hiring there’served 

the pauper served his master about half a, year in Brig- ^j^/of hi s 

stock, and then removed w'ith him to Sudborough , in which second year, 

latter parish lie finished His service under such second hiring, ttaTasf forty 

and slept the last forty nights in Sudborough. The ques- nights: Held, 
r .1 • • . , _ . , , , that he did not 

tion tor the opinion of the Court is, whether the pauper acquire a set* 

acquired a settlement by hiring and service in the parish of tlement 
^ J ° * hiring and ser- 

Sudborough. vice in the 

$ , latter parish 

under the sta- 

llolbech aqd Adams , in support of the order of Sessions, tute 8 & 4 W. 

* • M C» 11 

The pauper did not p acquire a settlement by hiring and 
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service in the parish of Sudfibrough. The 3 & 4 fV. : & M. 
c. U. s. 7. provides, that if any unmarried person, not hav¬ 
ing uhikl or children, shall be lawfully hired into any parish 
or town for one year, such service shall be adjudged and 
deemed a ’good settlement therein'. In order therefore to 
confer a settlement, there must be a hiring for a year into 
the parish, and some service in the parish under that hiring; 
and where a pauper has served a whole year under a yearly 
hiring in one parish, and then removes, without making any 
new agreement, into another parish, a year’s service there 
will uot confer a settlement, because there is no hiring into 
that parish within the meaning of the statute. Rex v. Cras- 
combe (a) appears at first sight oppqsed to this argument, 
but that case will on examination be found distinguishable 
from the present, because there the Court decided that there 
was a settlement in the second parish, upon the ground 
that they might presume a new hiring into that parish ( b ). 
Rex v. St. Giles , Reading , (c) shews that the Court, iu Rex 
v. Croscombe , acted upon the presumption either of a con¬ 
tinuance of the old contract, or the formation of a new 
one, and that where there is uo such presumption, and no 
express hiring, no settlement can be gained. Rex v. Fil- 
tongley (d) decided that a service under a hiring for fifty- 
one weeks may be coupled with a service uuder a previous 
hiring for a year, so as to confer a settlement; but there 
both the services were performed in the same parish, and 
therefore there was, in the language of Jiayley , J., “ a 
hiring for a year, and & service for a year, sufficient to 
confer a settlement.” E'orty days residence will not confer 
a settlement, unless they come w ithin the scope of the year 
for which the party is hired; Rex v. Denham (e); which 
in this case they do not; for, as the Court there said, t( it 
would be neither reasonable, nor expedient, that an inquiry 
should be gone into over a long period of time, at detached 


(a) Burr. S. C. 256; 2 Str. 
1'440. 8. C. 

(b) 1 Mol. P. L. 426. 


( c ) Cafd. 54. S. C. 2 Bott. 435.- 

(d) 1 B. & A. 319. t 
(c) t M, 6c S. 222. 
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intervals, to ascertain a settlefhient.^^ [ Bat/ley , J. Is not 
Rex v. Alton (a) directly in point, and is it not decisive 
against the settlement here ?] It certainly is, and therefore** 

whether considered with reference to the words of the sta- 

* 

tute, or the decided cases, iris plain that there was no hiring 
into the parish of Sudborough , and consequently no set¬ 
tlement gained there. 
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' G. Marriott and Humfrey, contfti. According to the 
view taken of the statute by s X»ee„C. J., in Rex v. Cros- 
combc (b), the pauper has gained a settlement in Sudbo¬ 
rough, because he served there under a continuing yearly 
hiring, and slept the last forty nights there. It was said by 
that learned J udge, that he could not distinguish the case 
theu under consideration “ from the cases cited, of a hiring 
for a year and a service for a year; which is holden to 
gain a settlement, though the service be not under the same 
hiring; and he thought it quite indifferent in what parish 
the service was, since it was the same service.” So in 
Rex v. Ashton (c), a servant maid was hired for a year in 
the parish of Ashton, where she served half a year; then her 
master, and she with him, removed to the parish of Pat - 
shall, where he took ahotlier farm, and where she continued 
with him for the other half year. The Court said, a settle¬ 
ment was gained in Patshall, because, “ Here is what the 
act requires, a hiring for a year and a service for a year. 
For it is the same service; and the statute doth not tie it 
down to one place. If a person fs hired to a master in 
one parish, dhd goes with him into another parish, and serves 
him for one whole year, (he parish he continues in last for 
forty days before the end of his yeat, is the place of his 
settlement: and the reason why the forty days gain a set¬ 
tlement is, because he comes there with his master, and 
you cannot remove him from his master, and having con- 

f<r) Cald. 424; 2 Butt. SS2. 

(6) Burr. S. G. 256. 

tc) 2 Const. 273. See Rex v. Bright hdmtone, 5 T. It. 188. 
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v. the present, therefore the pauper gained a settlement in 


v. xne present, 

lHB.wTu.ra Sudborough. 
of 

Apethorpe, 


Baylew, J.— I think this case was properly disposed of 

at the Sessions. If we were to hold that service in a se- 

# 

cond parish, without any yearly hiring, or under a yearly 
hiring into a former parish, would confer a settlement, the 
result would be, that f a servant who lived twenty years 
in twenty different parishes with the same master under 
one original hiring, or even under different weekly hirings, 
so that he was originally hired for a. year, would be settled 
in that parish in.which he happened to reside the last forty 
days; which would be equally subversive of the statutes, 
and of all the decided cases on the subject. Rex v. Crus- 
combe has no bearing upon the present case, because the 
ground of decision there was, that the Court construed the 


second contract as a new yearly hiring, and connected the 
services in both parishes; whereas here there is no second 
contract, and no new yearly hiring. The same view of that 
case was taken by Willes , J., in Hex v. St. Giles's, Redding , 
where he says, “ secondly, because the Court did there 


presume the continuance of the old contract. If the original 
hiring were constructively to be continued throughout the 
second year, it might last for twenty ye&rs; and parishes, 
on such a construction as is contended for in support of 
these orders, |nigkt be* burthened, by retrospect, with fa¬ 
milies from whose labour they had received no benefit.” 
This case,. therefore, rests entirely upon the statute of 
3 & 4 W. & M. c. U. and the only question is, whether 
this pauper was u lured into ” the parish of Sudborough 
“ for one year,” within the letter or spirit of the act. I am 
clearly of opinion that he was not, and therefore that he 
has not acquired a settlement there. The statute 9 
W , & M. c. 30. does not assist this case, because, though 
; it was passed to explain the former statute with respect to 
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the nature of the service required, its effect is rather to nar¬ 
row than to extend the power of obtaining settlements. 
The order of Sessions must be confirmed. 

Uolroyd, J. — It is quite clear that this pauper ac¬ 
quired no settlement in the parish of Sudborough. The 
effect of Hex v. Croscombe was, either that the original 

V 

hiring was by the agreement of thp parties continued into 
the second parish, or that, by construction of law, there 
was au implied yearly hiring into the second parish; and 
any thing that was suggested by the Court beyond that, 
was extra-judicial, and must not be considered as binding 
upou us in a different case. The construction of the statute 
referred to, as given by Lee, C. J., in Rex v. Croscombe, 
is not consistent w ith the other authorities, and cannot be 
supported upon sound principles of law. The 13 & 14 
C. 2. c. 12. empowered the Justices to remove any per¬ 
son to the place where he W'as last legally settled as a 
servant for the space of forty days; the 1 J. 2. c. 17. pro¬ 
vided that the forty days continuance should not make a 
settlement, but from the time of delivering notice in waiting: 
and the 3 & 4 IV. & M. c. 30. s. 6. enacted, that if any 
unmarried person, not having child or children, shall be 
lawfully hired into any parish or town for one year, such 
service sh«dl be adjudged and deemed a good settlement 
therein, though no such notice in writing be, delivered. It 
is perfectly plain, that such service must mean service 
under a yearly hiring into the parish where it{|s performed; 
but as doubts were entertained upon the subject, the 8 & 9 
W. & M. c. 30. removed all ambiguity, by dedaring that 
no person hired into any parish or town for one year, shall 
be adjudged or deemed to have a good settlement in any 
such parish or township, unless such person shall continue 
and abide in the same service during the space of one 
whole year. The result therefore is, that, in order to con¬ 
fer a settlement in any parish by hiring and service, there 
must be a yearly hiring iuto, and some service under that 
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hiring, in that parish. Here there is no yearly hiring, 
expressed or implied, into the parish of Sudborough , and 
consequently no settlement is conferred(a). 

Ord&'of Sessions confirmed. 

(«) Littlcdalc, J. was at die Old Bailey. t 


The Kino v. l'he Brewers’ Company. 


Where a per- This was a return to a mandamus which issued in 
as heir at law Hilary Term last, directed to the defendants, lords of the 

last'seiseiTof manor Williotts, in the parish of South Mims , in the 
a copyhold, county of Middlesex f and to the steward and deputy stew- 

admissionby an * the sa *^ Dia,10r » commanding them to admit Robert 
the lord, and Fossick to a copyhold tenement, consisting of a messuage 

issued, but the or * nn > called the If kite Hart , two cottages, and several 


lord in his re* 
turn thereto 
did not deny 
the heirship, 
except argu¬ 
mentatively, 
the Court 
ordered a 
peremptory 
mandamus 
to go. 


parcels of land, holden of the manor, as tenant thereof, and 
to accept the surrender by the said R. F. of the said tene¬ 
ment, &c. to the use of Martha Winter , to secure to her 
the sum of 1000/. and interest, according to the custom of 
the manor. The writ stated that in or about the year 1778, 
Hannah Lofty the younger was admitted tenant to the pre¬ 
mises in question; that she afterwards surrendered them 
toj* use of her. will; that by her will, dated 4th February , 
1779, she devised them to her mother, Hannah Lofty the 
elder, for her |jfe, after her death to Edward Page and Me- 
hitabel his wife, for their lives, and after their deaths, to 
their child*or children, their heirs and assigns, for ever; 
that the testatrix then devised all the residue of her estates 
whatsoever and wheresoever to her said mother, her heirs 
and assigns, for ever; that the testatrix died seised of the 
premises on the 2d March, 1779; that her mother was ad¬ 
mitted tenant for her life, and, being seised, by her will, 
dated 3d May, 1786, devised them to her nioce Mehitabel 
Fage, her heirs and assigns, for ever; that Edward Fage 
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and Mehitabel his wife were admitted tenants; that Me - 
/utabel Fage survived her husband and all their children, 
and, on the 17th Febiyyry, 1821, died seised of the pre¬ 
mises, without issue, and without making any will; that 
Robert Fossick is the brbttier and heir at law of Mehi¬ 
tabel Fage f and also heir at law of Hannah Jjofty the 
elder; that at a Court Baron held on 10th November last, 
and on several subsequent occasions* Robert Fossick applied 
to be admitted to the premises, and to.be allowed to surren¬ 
der the same to the use of Martha Winter , to secure to 
her the sum of 1000/. and interest, which she had ad¬ 
vanced him on the security thereof; but that the defendants 
have absolutely refused and neglected, and still do refuse 
and neglect to admit him and to accept his surrender. The 
return stated, that at a Court Baron held 8th July , 1778, 
Hannah Lofty the younger was admitted tenant to the 
premises, as only sister and Heir at law of Ezekiel Lofty, 
deceased, to hold to her, her heirs and assigns, for ever, and 
at the same Court surrendered them to the use of her will; 
that at a Court Baron, held 24th July , 1780, it was pre¬ 
sented that she had died seised of the premises since the 
last Court, and that by her will, dated 4th February , 1779, 
she devised the premises to her mother, IJannah Lofty, 
for her life, after her death to Edward Fage and Mehi¬ 
tabel his wife, for their joint lives and the life of the sur¬ 
vivor, and af^r their deaths to their child or children living 
at the death of the survivor of them, their, *his, or her heirs 
and assigns, for ever; that at the same Court the said Han¬ 
nah Lofty the mother was admitted tenant to the premises, 
to hold to her for her life; that at a Court Baron, held 
26th June, 1787, the death of the said Hannah Lofty the 
mother was presented ; and that at the same Court the 
said Edward Fage and Mehitabel his wife were admitted 
tenants to the pifemises, to hold unto them and the sur¬ 
vivor of them, during their joint lives and the life of the 
longest liver of them; that at a Court Baron, held 10th 
November , 1828, it was presented that Mehitabel Fage the 
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wife, and afterwards the widow of Edward Fage, died since 
the then last Court, but whether she left any child or chil¬ 
dren, her surviving, was unknown^ that at three several 
general Courts Baron held 10th November , 1823, and 3d 
and 27th April last, three several proclamations had been 
made for, the child or children of the said Mehitabel Fage 
by the said Edward Fage, her late husband, to come into 
Court and be admitted tto the premises under and accord¬ 
ing to the will of tbe Said Hannah Lofty the younger; 
but no one came, and such default had been recorded; 
that under the residuary clause in the will of the said 
llannuh Lofty the younger, whereby she devised all the 
residue of her estates, of what'nature or kind soever or 
wheresoever, unto her said mother, Hannah Lofty , her 
heirs, executors, administrators and assigns, for ever, the 
reversion in fee in the premises descended upon the cus¬ 
tomary heir of the said Hannah Lofty the elder; that at 
the said Court Baron, held 27th April, the first proclama¬ 
tion was made for the heir at law', or customary heir of the 
said Hannah Lofty the elder, to come into Court and be 
admitted to the premises, or in default thereof, die same 
would be seised into the hands of the lords of the manor 
for want of a tenant; that at the same Court, Daniel Fos¬ 
sick came and claimed, as he had before done, when the 
proclamations were made for the child or children of Mehi- 
tabel Fage, on behalf of his father, Robert ^ Fossick, as 
customary tenani of Hannah Lofty the elder, and likewise 
as heir at law of Mehitabel Fage, and produced certain 
cases relative to the construction of the will of Hannah 
Lofty the younger, with counsel’s opinion taken thereon, 
and also certificates verified by the affirmation of the said 
Daniel Fossick. The certificates were then set out, stating, 
that Mehitabel Fossick, daughter of Robert Fossick and 
Mehitabel his wife, was bom the 1st day*of the 12th month, 
1755; and, that Robert Fossick, son of Robert Fossick and 
Mehitabel his wife, was born on the 12th day of the 7th 
month, 1765. The return proceeded to state, fhat at the 
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same Court came Elizabeth Sine , late Elizabeth Fossick , 
spinster, by Henry Schultes, her attorney, and claimed to be - 
admitted to the premises, first, as only surviving sister and 

’tf 

heiress at law, according to the custom of the manor, of 
Mehitabel Page, who was the last tenant; second, as one of 
the nieces and co-heiresses of Hannah Lofty the elder; 
third, as only surviving legal representative of Robert Fossick 
and Mehitabel his wife; and in support of the claims of 
the said Elizabeth Sine, the said Ihnry Schultes stated, that 
the register of the birth of Robert Fossick, on 12th July , 
J 7 65, had been fraudulently inserted in the register book 
from whence tfye certificate was takin, and was destitute of 
the formalities requisite to authenticate it; he also stated 
the said Robert Fossick'to be illegitimate; that at the same 

■v 

Court came Mary Moreton , and claimed to be admitted 
to the premises, alleging that Robert Fossick was illegiti¬ 
mate, but not questioning the legality of the claim made on 
behalf of Elizabetty Sine; that after considering the claims 
of the different parties, the said Court Baron were of opinion 
that Elizabeth Sine had shewn a colorable title to the pre¬ 
mises, and ought to be admitted thereto, and she was ac¬ 
cordingly admitted, and paid for a fine 160/. and her fealty 
was respited. To this return Robert Fossick demurred. 

R. Bayley, in support of the demurrer, was stopt by 

The Court’s intimating, that the fact of* the defendants 
haviug admitted another party, could not operate so as to 
conclude the present claimant. 

Chi tty, contrsL Robert Fossick claims as heir, and there¬ 
fore he must establish his title in that character in a Court 
of Equity; he cannot come to this Court for a mandamus 
to the lord to admiuhim. [ Bayley, J. The return does not 
deny the fact that he is the heir, which it ought to do ; it is 
essential to the validity of a return, that it should be cer- 
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tain, which this is not.] Rex v. Rennett (a) is an autho- 
‘ for saying that a copyholder, who claims by descent, 
cannot proceed in the course adopted in this case; this 
Court will not interfere by mandamus to assist an heir at 
law; his proper remedy is in Chancery. [Bay ley, J. It is 
stated in.the writ, that the heir at law wishes to be ad¬ 
mitted for the purpose of raising money upon the estate; 
is not that a legitimatejubject for our interposition on his 
behalf?] Certainly pot? because he cannot legally raise 
money upon the estate, until he has been put in posses¬ 
sion by regular course of law ( b ). [ Holroyd , J. The case 

* 

of Rex v. Rennett is Very distinguishable*from this; the 
only reason vtfhy the Court there refused to interfere was, 
that their interference was not necessary to the interests 
of the heir.] Nor is it here, and therefore the same reason 
will dictate the same course of proceeding. [ Bay ley, J. 
Suppose the heir wishes to devise the estate; his will would 
not be operative for that purpose until hig^ias been admitted, 
and therefore our interference may be necessary to his in¬ 
terests.] Claiming as heir, his will, devising the estate, 
would be operative, even before his admission and surrender 
to the use of his j/vill; though it certainly would not if he 
claimed as devisee. Doe v. Danvers (c), Rex v. Hendon (d). 

Bayley, J.—The Cour,| have in this, as in other cases, 
a discretionary power, to grant or withhold a mandamus, 
according as the justice of the case and the interests of 
the parties seem in its judgment to require. If, as seems 
to be the drift of the present argument, the present claimant 
obtained the writ upon a representation that he was entitled 
as devisee, and has framed it, and now demands admission, 
as heir, the defendants might have defeated that scheme 
(By moving to quash the writ. It is, as I have already sug¬ 
gested, a settled rule, that a return to a mandamus must be 
certain and explicit in its language, and above all, that it 

(o) 2 T. R. 197. (c) 7 East, 299. 

(b) Watkiru on Copyholds. (d) 2 T.*R. 484. 
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must not be argumentative; Rex v. Lyme Regis (a). Upon 
that ground, I am decidedly of opinion, that this return 
is bad; it does not deny that Robert Fossick is the heir at 
law; it does not assert that he is Illegitimate; it only reasons 
upon the subject, which is a fatal defect. The act of ad¬ 
mitting this person tenant, will not confer upon him any 
title as against the lord, because be has admitted •one per¬ 
son already, and therefore has doneHtll that he can to weaken 
his own title, if it could be weakened by such means. Upon 
the short' ground, therefore,>that this return is bad for argu¬ 
mentativeness and uncertainty, I am of opinion that ft must 
be quashed, and that a peremptory mandamus must issue. 
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IJolroyd, J.—This return is clearly insufficient, and 
must be quashed. Whether the Court will, or will not, in 
a case like the present, grant a mandamus where the title 
of the claimant is not clearly made out, is not now* a ques¬ 
tion growing oirtPof this case, and does not require any 
opinion or the declaration of any general rule from us. A 
sufficient ground has already been shewn to induce the 
Court tO grant the first writ, and therefore the defendants, 
having been heard on that occasion, catonot now object to 
the course then adopted (6); all that it was open to them 
to do, was either to comply with the first writ, or to give 
a good legal answer to it; and as they have done neither, 
a peremptory mandamus must go (r). 

* 

Rule absolute for a peremptory mandamus (d). 


(d) Doug, 182. (6) 5 T. R. 66. 

(e) Littledale, J. was at the Old Bailey. * 

(d) Vide Cro.Jac. 368. 2 Itol. 274. 6 East, 431. 2 M. &S.87. Com. 
Dig. G. 2. 5. 7. 10. 1 Rol. 505. 1 Leo. 100. 3 Id- 221. 4 Id. 3J. 
4 Rep. 22. Id. 26 b. V 
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A custom 
u that all the 
tenants, resi- 
ants,and inha¬ 
bitants of a 
manor, shall 
grind at the 
lord's mill all 
their corn and 
grain, as well 
growing within 
the manor as 
brought from 
other places, 
and spent 
ground in their 
houses," may 
be a good cus¬ 
tom, but it 
shall not ex¬ 
tend to re¬ 
strain the in¬ 
habitants who 
do not grow 
corn and grain, 
or who have no 
corn and grain 
of their own, 
from using 
ground com or 
flour, though 
it may not 
have been 
ground or 
grown within 
the manor. 


Richardson and Another v. Walker. 

THIS was an action on the case brought in pursuance of 
the directions of his Honor the Vice-Chancellor, to try 
whether the defendant had been guilty of a breach of a cus¬ 
tom for all the tenants, resiants, add inhabitants of the 
manor and township df Selby, in Yorkshire , to grind at the 
lord’s mill, all the corn ?nd grain spent ground, within the 
manor or township. The declaration contained several counts, 
of which the following only were material. The third count 
stated that plaintiffs were lawfully possessed of a mill, &c. 
within the manor of, &c., and by reason thereof were entitled 
to have the toll of all the com and grain ground there; that 
all the tenants, resiants, inhabitants, and dwellers of and 
within the manor, during the term of plaintiffs’ possession of 
the mill, ought to have ground, and still of rifht ought to grind, 
at the mill, all their com, &c. which after the grinding thereof 
had been, or should he, expended or consumed in a ground 
state in their respective messuages or dwelling-housed within 
the manor, and to have paid to plaintiffs for the grinding thereof 
certain ancient and customary toll; yet defendant, contriving 
to deprive plaintiffs of the profit of their mill and of the toll 
which would have accrued to them, and to enable and pro¬ 
cure the tenants,,8tc. to withdraw their grist from the mill, 
wrongfully ground or caused to be ground, at other mills, a 
large quantity of com, for the purpose of exposing to sale 
and selling the same, in a ground state, within the manor, to 
the other tenants, &c. to be by them expended, &c. in their 
respective messuages) See. within the manor, and did expose 
to sale, and sell by himself, and one S. W. his agent in that 
behalf, the last mentioned com so ground and being in a 
ground state, within the manor, to divers persons, resiants, 
&c. to he expended, &c. in their respective .messuages, &c. 
within the manor,‘and which corn, &c. was by^the said per¬ 
sons, used and expended in their respective messuages, &c. 
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whereby the said tenants, 8ce. did supply themselves with 
coni, &c. in a ground state, to be expended, &c. in their 
dwelling houses, which but for such exposing to sale and 
selling ground by defendant, they would have ground, or 
have purchased when ground, at plaintiffs' mill. Fourth 
count, that defendant wrongfully procured certain .corn, &c. 
which had been before ground at other mills, and which he 
knew to have been ground at other mills, to be exposed to 
sale in a ground state, in a certain 'dwelling-house of one *S\ 
W, f within the manor, to divers resiants, &c. and afterwards 
sold the same to such resiants, &c. Fifth count, that defen- 
dant wrongfully procured a certain quantity of corn, &c. 
which had been before, ground at other mills, and which he 
knew, &c. to be exposed to sale, partly in a ground state, and 
partly manufactured into bread, in, Sec. and that the same was 
sold there accordingly; omitting to state that it was consumed 
by resiants within the manor. Sixth count, that one S. W. 
was a resiant, Sic. within the manor; yet that defendant, well 
knowing the premises, wrongfully procured the said S. IV. 
to withdraw her grist from plaintiffs’ mill, and to grind at 
another mill a quantity of corn, &c. to be by her, after the 
grinding thereof, used, &c. and which was used, Sic. by her 
in her dwelling-house within the manor. Last count, that 
defendant procured S. W. to grind corn at another mill for 
the purpose of sale, and which was sold by her in a ground 
state, within the manor, to resiants, 8lc. to be used by them 
in their dwelling-houses within the man or* and which was 
by them so used, 8lc. Plea, the general issue, and issue 
thereon. At the trial before Bay ley , J. at the Yorkshire 
Lent Assizes, 1820, the plaintiffs had a verdict* damages 
one shilling, subject to the opinion of , the Court upon the 
following case:— 

The plaintiffs, at the time of committing the alleged 
grievances, were in* possession of the mill, hereinafter de¬ 
scribed, as the lessees of the lord of the manor of Selby. 

Before the alterations hereinafter mentioned, there were two 

» 

ancient water corn mills, belonging to the lord of the manor, 
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and situate within the manor. Between fifty and sixty years 

ago, these were pulled down, and one water corn mill erected 

in their stead, upon their scite, having a wind corn mill above 

it. About the year 1806, the streams of water by which the 

water corn mill had been worked were diverted from that 

mill, under the authority of the act of parliament and in the 

manner hereinafter mentioned, and that mill has been ever 

« 

since, and still is, worked by steam instead of water. From 
time immemorial then; had been an ancient custom within 
the manor of Selby, and <jvhich was established by two decrees 
of the Court of Exchequer; the first in 3 Car. 1., and the last 
in 4 Geo. 2., “ that all and singular the tenants, resiants, 
inhabitants and dwellers, of and within the town and manor 
of Selby , used and were accustomed, and of right ought, to 
grind all their com and grain, as well growing within the 
said manor, as brought from other places, and spent ground 
in their houses within the said manor and town, at the said 
ancient mills of the said lord, called Selby Mills, paying a 
certain toll or mulcture for the same, according, &c.and 
this custom still continues to exist within the manor, and to 
be applicable to the present mill, unless the alteration of the 
mill as before described, or any other circumstances stated 
in this case, shall be deemed to have extinguished, destroyed, 
or suspended the said custom. Copies of the above men¬ 
tioned decrees accompany this case, and may be considered 
as forming part thereof. By an act of 45 Geo. 3., entitled, 
u An act for draining and improving certain low grounds and 
carrs within the parishes, townships, and places of Selby, 
&c. in the West Riding of the county of York ,” a power is 
given to a •commissioner therein named either to agree with 
the proprietors of and persons interested in any mills, weirs, 
dams, lands, tenements, and hereditaments, which the com¬ 
missioner should judge necessary or expedient to be made 
use of for the purposes of the act, or which might be liable 
to be damaged in the execution thereof, for the purchase of 
such mills, &c. or for the recompense to be^made to such 
proprietors, &c. for the damage they might sustain, or for 
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any eventual injury that might arise to their property by the 
execution of any of the powers contained in the act. Under 
this act the commissioner agreed with the Dowager Lady 
Petre, as guardian to her son, the Honorable Edward Robert 
Petre, then a minor, and lord of the manor of Selby and 
owner of the said mill, on the following terms; viz.-*- M Selby, 
April 22, 1806. I, William Shipton, of Green Hammerton, 
the commissioner appointed in the {>lacc of William Dawson, 
of Tadcaster, resigned, do, in pursuance of an act of parlia¬ 
ment, entitled, &c. settle and ascertain that the sum of 2000/. 
be paid unto the Right Honorable Lady Petre , guardian to 
her son Edward Robert Petre, as a recompense and com¬ 
pensation for the damage which may happen and be done 
by totally taking away the water from the mill at Selby, in 
order to make a free and sufficient effluxion of water iuto 


1824. 


Richardson 
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Walker. 


the river Ouse; and also the sum of 100/. be paid to the said 
Lady Petre, guardian as aforesaid, for the stone and mate¬ 
rials of the present weir in the dam adjoining the mill, in 
order to enable me to erect dough doors, and other useful 
purposes which the same may be wanted for, and making 
together 2,100/., which I think a fair equivalent and compen¬ 
sation for the same. As w itness my hand, the day and year 
above written, W. Shipton. To Mr. Harper, agent to Ladjy 
Petre? The defendant is not himself a resiant or inhabitant 
within the manor and tow'n of Selby; but from time fo time 
between the month of April, 1813, and thejcommencement 
of the action, and while the plaintiffs were possessed of the 
mill, he caused to be exposed for sale*in the house of Susan¬ 
nah Walker, his mother, situate within the manor or lordship 
and town of Selby, and she, as his agent and on his behalf, 
sold there to divers of the resiants and inhabitants of and 
within the manor, lordship and town, to be spent and con¬ 
sumed within their respective houses within the manor or 
lordship and town, about eighty stone per week of meal and 
flour, partly manufactured into bread, and partly unmanu¬ 
factured, beinj*.the produce of, and obtained from, wheat, 
coru, or grain, not ground at the mill of the plaintiffs. The 
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1824. defendant liad notice of the existence of the custom at the 
time of such exposing to sale, and of such sale, and also knew 
Richardson t j iat t b e corn anc } g ra i n so by him caused to be exposed to 
Walker, sale, had not been ground at the plaintiffs* mill. The ques¬ 
tion for the opinion of the Court is, whether the plaintiffs 
are entitled to recover. If so, the verdict to be eutered for 
the plaintiffs upon such count of the declaration as the Court 
shall direct. If not, the verdict to be entered for the de¬ 
fendant. e 

a 

Tindul, for the plaintiffs. Three objections will be raised 
against the plaintiffs* right to maintain this action. First, 
that they cannot sue this defendant because he is not " a 
resiant or inhabitant within the manor and town of Selby 
second, that the bringing into the manor and town, flour, 
that is, com in a ground state, and selling it there, is no 
breach of the custom; and third, that the alteration made in 
the mill lias “ extinguished, destroyed, or suspended the 
custom.” As to the first objection, it is clear that an action 
on the case will lie against the defendant, though he be not 
a resiant, for enabling or procuring a person who is a resiant, 
to infringe the custom. [ Bay ley, J. Does the declaration 
allege, or was there evidence to shew, that the resiants could 
have been supplied with flour by other means ?] Certainly 
not; but that is immaterial. The facts clearly shew that the 
acts of the defendant have worked a disturbance of the rights 
of the plaintiffs, and that is enough to support the case. 
The action may be considered in two points of view; first, 
as against a defendant who is a stranger to the manor, and 
second, a» against a defendant selling the flour, by the hands 
of an agent, in the manor. There are many instances where 
case will lie against a stranger for the disturbance of the 
lord’s rights. The injury done to the lord is the same, 
whether the person committing it be a resiantor not; therefore 
there is an injury done and a loss sustained, and wherever 
there are damnum ct injuria, there the action lies. That 
principle, is laid down in Com. Dig. lit. Action on the case 
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for disturbance, (A. B.) and there are cases which fully sup¬ 
port it. Green v. Robinson (a), Vin. Abr. Mill. [B.j and 
the cases there cited. It is plain that there are damnum et 
injuria here, from the decrees made relative to this custom 
by the Court of Exchequer, for unless an injury were com¬ 
mitted at common law, that Court could have had no power 
to interfere. It is said, in 'Newman v. Zachary (Jb), “ if one 
slander my title, whereby I am wrongfully disturbed in my 
possession, though I have remedy against the trespasser, I 
shall have an action against him that.caused the disturbance.” 
So here, the plaintiffs have a double remedy, either against 
the resiants for selling the flour, or against the defendant for 
enabling or procuring them to sell it. So in 1 Rol. Abr. 106. 
[N.] pi. 4., it is said, “ if upon a sale in a fair, a stranger dis¬ 
turbs the lord in taking his toll, an action upon the case lies 
against him;” and the 9 H. 6.45., and 9 Co. 50. fc., are there 
cited as supporting the same distinction, and shewing that 
the lord has in all cases this double remedy. A fortiori then 
the rule will apply to this case where the defendant has pro¬ 
cured persons to sell the flour, as his agents and for his 
emolument, because by so doing he places himself in the 
same situation as the actual seller, and the house of his 
ageut must be considered as his own, and constitutes him a 
resiant within the legal construction of the term. Second, it 
will be said that the bringing corn, previously ground, into 
the town, and selling it there, is no breach of the custom. 
If it is not, then the custom is a nullity, and is perfectly un¬ 
available to the lord. But the defendant has, at least, been 
guilty of a direct evasion of it. The custom imposes heavy 
duties upon the lord, and it is but justice that (here should 
be.reciprocal obligations on his tenants. Corl v. Birkbeck(c), 
however, is a decision expressly in favor of the plaintiffs. 


1824. 


Richardson 


v. 

Walker. 


It was there held, that if by an ancient custom the tenants, 
inhabitants and i^siants of and in a manor, are boflnd to 
grind all their corn, grain and malt, which shall be by them 
used, or spent, ground, within the manor, at a particular mill; 

I 

(a) Hardr. 176. (i>) Aleyn, 3. (c) Doug. 218. 
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I SM. * an action on the case will lie for using and spending ground , 

Richardson w ^ 1 * 11 t ^ ie manor, any corn, grain, or malt, ground elsewhere 
v. than at the particular mill; and if such a custom has been 
Walker, established and confirmed by a decree of the Court of Ex¬ 
chequer, its reasonableness cannot be afterwards contro¬ 
verted, nor the existence of the custom litigated any further 
before a jury. A similar decision, upon a similar custom, 
was also given in the'case of the Manchester Mills (a), and 
as the terms of the cus^onf here are equally ample with those, 
it is impossible to distinguish this from those cases. Seville 
v. Buck (jb) will be citecl on the other side, but the argu¬ 
ments in the progress of the inquiry there, are all in favor of 
the present plaintiffs, and will be found to be extremely 
cogent. Third, it will be said that the custom has been 
extinguished, or suspended, by the alteration of the mill, 
but this proposition is not tenable. [ Bay ley, J. Is every 
inhabitant of the manor compelled to purchase wheat, and 
to send it to the plaintiffs’ mill to be ground'? If he is, the 
result may be that he will be starved, for he may not be able 
to procure wheat, and the plaintiffs would prohibit him from 
consuming flour ground elsewhere.] That is an imaginary 
case, not likely to occur; but if there really existed an im¬ 
perative necessity for procuring flour from elsewhere, the 
defendant ought to have pleaded and proved the fact. The 
alterations made in the mill are not of such a nature as to 
destroy the custom, because the mill remains in esse, and 
an alteration in itSform or structure cannot impair the rights 
appurtenant to the possession of it. But, it will be said, 
the act of parliament shews that the lord’s right in the mill 
has been purchased and paid for, and therefore the custom 
has merged. But that is not so. In Bro. Abr. tit. Grants , 

162, it is said, “ a man holds by suit to a mill of the manor 
of D.; the lord grants over his mill and suit, and dies; the 
heir of the lord builds another mill; he shall have the suit, 
for the suit is to the manor, and not, to the mill.” LutlereV s 
case (c). So here, the recompense given to the lord by the 
(ft) Doug. 222. note 13, (b) 8 Bro. P. C. 8vo. ed. 106. * (c) 4 Rep. 86. 
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act extended only to the then existing purposes of the act, 
and did not extend to the rights appurtenant to the mill, for 
otherwise it would have been no recompense at all. The 
sum of 20001. was paid merely as an equivalent for diverting 
the stream, and the commissioner had not, by law, any power 
to purchase the mill, or to allow compensation fpr all the 
lord’s interest in and rights arising out of it. 


50S 
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Richardson 
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Parke, contra. The defendant fs i\ot a resiant within the 
town or manor. That is the first, ant^ a fatal objection to this 
action. The obligation to grind at a particular mill arises either 
from tenure or by prescription, and no action will lie for not 
performing it except against those upon whom the obligation 
devolves directly from one or other of those sources. The 
defendant is not in that situation ; he is a third party, and a 
stranger, and against such the action does not lie. None 
of the cases cited on the other side are parallel with the 
preseut. Most of them are cases of franchises in tolls, fairs, 
markets, or ferries, such as by the operation of the common 
law bind all the king’s subjects in common. This is a fran¬ 
chise of a very different and much more limited kind. The 
plaintiffs stand in the same situation as a man carrying on a 
particular trade; for any injury done to his trade by fraud or 
force, the law affords him a remedy, but it does not give him 
a right of action against another man who bona fide sets up 
in the same trade. In the case of a franchise to collect toll 
from all who cross a certain ferry, no actiflh will lie against 
any person for merely not crossing the ferry; consequently, 
if an action did not lie against him who prevents another from 
crossing jt, the owner would have no remedy at all; but that 
is a very different case from the present, and the distinction 
is illustrated by several authorities. Year Book , 22 H. 6. 
]4. 15. Blissett s.Hart (a) and Keeble v. lfickeringill (5). 
In Green v. Robin ton, it is true that a Court of Equity inter¬ 
fered for the benefit of tlje lord, but that forms no precedent, 
and imposes no obligation upon a court of law; and in a 
(a) Willes, 512. note. (6) n East, 574. note. 
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court of law, therefore, that case is not an authority in favor 
of the present. Second, the bringing into the manor corn 
already ground, and selling it there, is no breach of this cus¬ 
tom, for the language of the custom itself, and of the decrees 
confirming it, is expressly confined to fi com and grain." 
[Abbott, C. J. This certainly seems to be a strong objection. 
Suppose an inhabitant of the manor has no grain, and is unable 
to procure any; may'he not purchase meal or flour and con¬ 
sume it in his family ?,] ''Neville v. Buck is decisive to shew 
that this is a fatal objection, and in that the former case of 
Cort v. Birkbeck was in effect overruled. The decree there 
tallied precisely with the decrees in this case, and the ques¬ 
tion before the court was confined to one point, and was 
almost exactly the same as that arising out of this second 
objection, with these differences, that the breach there alleged 
was the buying, whereas here it is the selling flour (a dif¬ 
ference which makes that even a stronger case than the 
present), and that there a contradictory custom was set up. 
The House of Lords, however, decided in that case that the 
buying of meal and flour, ready ground at foreign mills, was 
neither a breach nor an evasion of the custom; and it will 
appear, upon reference to the report, that their decision was 
founded on very wise and substantial reasons. The altera¬ 
tion of the times and manners, which has obtained since this 
custom originated, has unavoidably rendered it less bene¬ 
ficial to the lord than it formerly was, but it does not there¬ 
fore follow that the Court will now extend it, so as to increase 
the emoluments of one individual at the expense of the 
convenience and accommodation of the inhabitants of a 
whole district. This is, in short, a mere question of contract 
evidenced by usage, and it is plain that ueither the contract 
originally, nor the mode in which it has been acted upon 
from time to time, extends to the acts which are now charged 
upon the defendant as a breach of the efistom. Lastly, the 
alteration of the mill has extinguished the custom. The 
custom appertained to two water com mills, worked by 
streams of water. They were subsequently converted into 
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one water com mill, having a wind corn mill above it; and 1824. 

that has ultimately been transformed into a com mill worked 

by steam, with a wind corn mill a|>ove it. Nothing can be v . 

more dissimilar than the present building from that with Walk**. 

which the custom originated; in fact, it is a different mill: 

it is not the mill at which the resiants were or are bound to 

grind, but another mill, at which they have no obligation to 

grind at all. The lord has deteriorated his franchise by his 

own act; it has not been deteriorated by die act of God; 

and therefore he is not entitled to^ any remedy. Lutterpl’s 

case (a), which is cited on the other side from Brook’s 

Abridgement, is distinct from this; that was a question of 

tenure, and the right claimed there was attached to the 

signory, not to the mill, and therefore stood on a different 

footing. 

Tindal, in reply, was desired by the Court to confine him¬ 
self to the second point. Neville v. Buck does not govern 
this case with reference to the second point. The issue 
directed by the Court there was ordered for the purpose of 
trying contradictory evidence as to the extent of the custom. 

That question did not arise in the first suit, nor was it directly 
in issue in the second; but in the course of that it did arise 
incidentally, as a question of fact and not of law, and there¬ 
fore the Court did, as indeed they were bound to do, direct 
an isue to try how that fact was. But Cort v. Birkheck is 
expressly in favor of these plaintiffs, and is similar to the 
present case in the form of the declaration, and in the nature 
pf the evidence, and the judgment given there is precisely 
applicable to this case, and ought to decide it. [Uulroyd, J. 

One of the counts there contained negative words as to the 
use of com, grain, or malt, ground, which had been ground 
elsewhere than at the plaintiff’s mills.] It did so, but that 
does not vary thtf effect of the judgment, because judgment 
was not entered upon,that count; in all other respects the 

, («) 4 Rep. 86. 
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1824. two cases are parallel. [ Bayley , J. The customs declared 
Richakd80n u P on are not precisely the same in the two cases.] 


V. 

Walks®,. 


Abbott, C. J.—The plaintiffs have alleged and proved 
an immemorial custom for all the tenants, resiants, inhabi¬ 
tants and dwellers of and within the manor, to grind at the 
lord’s mill “ all their com and grain, which, after the grind¬ 
ing thereof, had been or should be expended or consumed, 
in a ground state, in their respective dwelling-houses, within 
the, manor;” and they .complain that the defendant has 
sold, within the manor, to the inhabitants, to be by them 
there consumed, a quantity of corn and grain in a ground 
state, which had been ground at other mills; and that he 
has done so there is no doubt. Now," this act of the defen¬ 
dant gives the plaintiffs no right of action unless the custom 
so alleged and proved, makes it incumbent upon the inhabi¬ 
tants not only to grind all their own com at the plaintiffs’ 
mill, but to use only such dour as has been ground there, 
and therefore the first question is, whether the custom does 
or does not extend so far as to impose upon them that obli¬ 
gation. I am of opinion that it does not, and 1 think the 
case of Neville v. Buck is precisely in point, and fully war¬ 
rants us in forming that opinion. The custom there relied 
on was in substance and effect the same as the custom now 
under review', and the right there contended for was as nearly 
as possible the same as in this case. It is said that the issue 
there was directed for the purpose of ascertaining the 
balance of conflicting evidence, and of trying the merits of 
two contradictory customs; but upon an attentive considera¬ 
tion of the case it seems to me that that was not the object,, 
or at least not the only object the Court had in view in 
directing an issue. The further obligation, to use only such 
corn as had been ground at a particular mill, was there 
insisted on as a necessary consequence of the custom proved 
by the appellants, and it was admitted that the question for 
decision was “ a question of construction” of that custom. 
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Upon that ground, and upon a view of the whole case, it- 
seems to me that the judgment of the Court there turned 
entirely upon the construction and extent of the custom, and 
it was certainly held that the custom did not draw after it 
the further obligation contended for. I think we have the 
same question to decide, and must decide it in* the same 
way, here; for 1 am unable to distinguish, in any substantial 
particular, one case from the other, it would, as it seems 
to me, be most extraordinary if a custom such as this could 
draw after it the obligation here insisted on. It may be per¬ 
fectly fair that the inhabitants should be bound to grind all 
their own corn at the lord’s mill, and for that they may have 
an adequate equivalent, and consideration; but it would be 
equally unfair that thef should be restricted from using any 
flour not ground there, because for that they can have no 
consideration or equivalent whatever. We know r , from his¬ 
tory, that at the time when this custom originated, almost 
every consumer of flour was also a grower of corn; but a 
lapse of five or six centuries has wrought an entire change 
in that respect. In the present day, comparatively few of 
the consumers are growers; and at any rate there is in every 
manor a considerable portion of the inhabitants who have 
no possible means of growing corn. Where are such persons 
to obtain bread, if they may consume only such meal as the 
plaintiffs have ground ? They would be placed in a situation 
of grievous and intolerable hardship. Where could they 
procure com for the purpose of having it ground by the 
plaintiffs i There is no obligation upon the lord to supply 
them with corn for that purpose, nor with flour already 
ground at his mill, and therefore they might be utterly desti¬ 
tute of any supply at all. Upon the authority, therefore, of 
the case I have mentioned, and upon the plain and just sense 
and reason of the thing, I am of opinion that this action 
cannot be maintained. The judges who decided the other 
case of Corf v. Birkbeck are undoubtedly entitled to the 
greatest respect; but that was in some particulars a very 
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different ease from the present, and the question there rained 
was in a shape extremely inconvenient and ill adapted for 
the true consideration of the defendant’s rights and liabilities; 
otherwise, I cannot help thinking that the Court there would 
have come to a different decision. As it is, I confess I am 
by no meaU9 satisfied of the propriety of that decision, and 
at all events I am convinced that it is not binding upon us as 
a precedent on the present occasion. 1 am therefore clearly 
of opinion, that judgment must be entered for the defendant 
in this case. •* 


Bayley, J. —It is a sound and general rule that customs 
of this kind are to be construed strictly. The custom here 
is for the inhabitants to grind all their corn, &c. at the plain* 
tiffs’ mill. “ Their corn,” must mean their own corn, such 
corn as they themselves have grown, and the custom there¬ 
fore can extend to those only who have in their possession 
com to grind. This custom, like all others of a similar 
kind, originated in the mutual benefit and convenience of the 

■f 

lord and the tenants; but if it is to extend to those who 
grow no com, that object will be defeated, and while large 
profits accrue to the lord, great prejudice and inconveni¬ 
ence will be imposed on the tenants. Look at the conse¬ 
quences of such an extension of the custom. I am an 
inhabitant of the town and manor; but I grow no com. 1 
have no means o£doing so; and if I am not able to purchase 
com in the manor, I am prohibited from purchasing either 
com or flour elsewhere, and must absolutely be debarred 
from having bread to eat. In Cort v. Birkbeek a difficulty 
at first arose as to the extent of the custom, whether it 
would extend only to •com growing in the manor, and ground 
there, or to all ground com wherever it might grow, which 
was consumed within the manor; but ( it appearing from 
the answers in the suit in the Exchequer that the defen¬ 
dants then insisted on the restrained sense, and that 
they were not bound to grind corn which grqw out of the 
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manor at Settle Mills, and the decree having established 18£4, 
the custom to the extent then insisted upon, and proved it 
reasonable, the Court gave judgment for the plaintiff. In v . 
that case there was a demurrer to the evidence, and the first Walker. 
question was, whether the language of the decree supported 
the whole of the averments in the first and fifth counts. The 
Court certainly were of opinion that it^did. I have atten¬ 
tively perused the judgment of Lord Mansjield upon the 
first count, and it seems to me that his* reasoning there does 
not warrant his conclusion. Then, qpon the demurrer, the 
question was, whether the evidence warranted the conclu¬ 
sion attempted to be drawn from it, which Lord Mansfield 
thought it did. 1 confess I think it did not. I think all that 
could properly be inferred from it was, that the defendant 
was bound to grind his own com at the lord’s mill, but 
not that he was precluded from buying flour that had been 
ground elsewhere. The verdict, however, was not entered 
on the first count, and on the fifth count a motion was ob¬ 
tained to arrest the judgment. That count stated that the 
defendant “ did knowingly, &c. use and spend ground 
within the manor divers large quantities of com, &c. of the 
defendant, which had been ground elsewhere than at the 
plaintiff’s mills, and which the defendant, at the time of 
using and spending thereof, knew to have been ground else¬ 
where, &c.” charging, in effect, that the defendant had sold 
his own com in a ground state, having been ground else¬ 
where than at the plaintiff’s mill. Then came the case of 
Neville v. Buck , which goes all the length of the present, 
and passes what appears to me to be a proper commentary 
on Cort v. Birkbeck. There the extent of the custom 
was fully considered; and the Duchy Court was of opinion 
that the words “ his com” did not extend to cases where 
the party had no com of his own, and an issue was directed 
to try that question, which clearly implied that there 
was then at least a doubt whether it did so extend; and 
finally the Hoqse of Lords decided that that was a proper 
question to try; and limited the construction of the 
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custom accordingly. I am decidedly of opinion that this 
custom extends only to those who have corn in the manor, 
and that if it could extend further it would be bad in law, 
as being unjust and unreasonable. I am therefore of 
opinion that the plaintiffs cannot maintain this action. 


Holroyd, J. concurred (a). 

* s 

Judgment of nonsuit entered. 


(«) Lilth.ilah , J. was sitting at Nisi Prius for the Lord Chief Justice. 


Richardson and Another r. Cates. 


By the custom 
of a manor the 
tenants, re- 
siants and in* 
habitants 
thereof were 
bound to grind 
all tbeir corn, 
grain, and 
malt, as well 
growing with¬ 
in the manor 
as brought 
from other 
places, and 
spent ground 
in tbeir houses, 
at two ancient 
mills belong¬ 
ing to the 
lord, or one of 
them, at their 
own option; 
and the lord 
having pulled 
down one of 
the mills so as 
to deprive the 
tenants, &c. 
of tbeir op- 

tiqn.- Held, 

that the cus- 
. tom was sus- 
■ pended. 


THIS was a similar action lo the last, and the declaration 
varied only in alleging, that the custom extended to malt; 
that the defendant was an inhabitant of the town ami manor: 
and that he ground elsewhere than at the plaintiffs’ mill, for 
the purpose of using in his house, and did afterwards use 
there a quantity of malt, in breach of the custom. Plea, 
the general issue, and issue thereon. At the trial before 
Bayley, J. at the Yorkshire Lent Assizes, 1820, the plain¬ 
tiffs had a verdict, damages one shilling, subject to the 
opinion of the Court upon the following case: 

The plaintiffs at the time of committing the alleged griev¬ 
ances were in possessibn of the mill hereinafter particularly 
described, as the lessees thereof, under the lord of the 
manor of Selby. Before the alterations hereinafter particularly 
mentioned there wete two ancient water corn mills, and one 
ancient horse mill, belonging to the lord of the manor of 
Selby t and situate within the manor or lordship and town 
of Selby; between fifty and sixty years* ago the two water 
mills were pulled down, and one water com mill was erected 
instead thereof, upon their scite, having a wind com mill 
over the same. About the year 1806 the streams of water 
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by which the water com mill had been worked were diverted 
from the said mill, under the authority of the act.of parlia¬ 
ment, in the manner hereinafter particularly mentioned, and 
the said water com mill has ever since been and still is 

ssw;, a, ... 

worked by steam instead of water. From time immemorial 
there has been an ancient custom within the manor of Selby , 
“ that all and singular the tenants, resiants, inhabitants, and 
dwellers, of and within th£ said town and manor of Selby, 
used, and were accustomed, and of fight ought to grind all 
their com, grain and malt, as well^growing within the said 
manor, as brought from other places and spent ground in 
their houses within the said manor, at the said ancient mills 
of the lord, or one of them, paying a certain toll or mulct- 
ure for the sameand this custom still continues to exist 
within the said manor, and to be applicable to the present 
mill, unless the alteration of the mill, as before described, 
or any other circumstance stated in this case, shall be 
deemed to have extinguished, or suspended, or destroyed 
the said custom. The horse mill was situate in u place 
Called the Abbey Kiln, at about five hundred yards distance 
from the water corn mills. It contained one pair of stones, 
used for the purpose of grinding malt only. The malt was 
sometimes brought by the tenants of the manor to the water 
mills, and sometimes to the malt mill, to he ground, and 
sometimes fetched by the tenant of the mill, but it was more 
usual to take it to the water mill. It was more convenient 
to soihe of the inhabitants of Selby to carry to the horse 
null than to the water mills. At the water mills both com 
and malt were ground with the same stones, if the miller 
thought proper to grind the malt there. There was no 
dwelling attached to the horse mill, nor did any body live or 
sleep there. The miller kept no person constantly there to 
receive the malt, but occasionally a person went there from 
the water mill, wUen the miller wanted to grind the malt 
there, or when notice was giveti. When no person was 
there the inhabitants taking malt to the horse mill could at 
any time get flie key. About ten years since and before 
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the cause of action, the owner of the mills entirely removed 
the horse malt mill, since which time the malt which has 
been brought to be ground at the Selby mills has been 
ground at the steam mill erected as hereinbefore mentioned. 
The act of parliament, and the award of compensation to 
Lady Petre, were then set out as in the' former case, and 
the case then proceeded as follows: The defendant is a 
resiant and inhabitant of the town and manor of Selby, and 
from time to time between the month of April, 1813, and 
the commencement of {his action, and while the plaintiffs 
were so possessed of the said mill, ground and caused to be 
ground at his own mill in the manor or town of Selby, fifty 
quarters of malt, which mah was so. ground in order that 
the same might be, and the same was accordingly manufac¬ 
tured into ale, beer, or other malt liquor, the principal part 
of which malt liquor was sold to divers persons, resiants 
and inhabitants within the said manor, and a small part 
thereof was spent and consumed by him in his dwelling- 
house within the said manor and town of Selby. Th 
learned Judge was about to leave the question to the jur; 
whether the inhabitants had the option of carrying to the 
horse mill or water mills, stating his own impression that 
they had, and if they had, that the custom was extinguished 
or suspended; but by consent of the parties it was agreed 
that the facts should be stated in the form of a special case 
for the opinion of the Court, whether, upon the whole, such 
direction of the learned Judge was right, and whether the 
jury Ought to have found accordingly; the Court being at 
liberty to draw any inference they think a jury ought to 
have drawn, and to direct the verdict to be entered for either 
£arty. 


Tindal, for the plaintiffs. The only important particular 
in which this case differs from the former, is, the statement 
of. facts respecting the horse miH, and the only question 
arising out of that statement is, whether the jemoval of the 
horse mill and the consequent alteration of the lord’s mill, 
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generally, has in point of law the effect of extinguishing or 
suspending the custom. The removal took place only ten 
years before the commencement of the action; therefore it 
is clear that it has not extinguished the custom; and it only 
remains to consider whether it has suspended it. In order 
to decide this point the nature and situation of the mill 
must be considered. If it had been shewn that the removal 
of the horse mill had worked* any real inconvenience to the 
defendant, that Would have been a good answer to thecae* 
tion; but there is no evidence to tjmt effect, nor from the 
nature of the mill doerit seem possible that there could be. 
The horse mill was no integral part of the mill in respect of 
which the custom aro§e, and seems to have been built and 
used, rather as a matter of ease and convenience .to the 
owner than to the inhabitants. [Hayley t J. It might some¬ 
times be of great convenience to the inhabitants. Suppose 
the other mill was short of water, and could not be worked; 
while the horse mill remained they could have their ipalt 
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ground there; but when it was gone they would be obliged 
lo wait till the other mill was again in a situation .to be 
worked.] Even if that were the fact, still it was the duty of 
the defendant to allege and prove it in answer to the action;., 
the plaintiffs were not bound to prove the negative of that 
fact. There is nothing in the case calculated to shew' that 
there was any obligation on the plaintiffs to keep , up or con¬ 
tinue the horse mill, and therefore the removal of that can¬ 
not be any suspension of the custom with reference to the 
present defendant, because he, as a rdsiant and inhabitant of 
the manor, was bound to grind his malt at the other still 
existing mill of the lord. [Abbott, C. .1. it certainly does 
not appear, one way or the other, whether the defendant was 
inconvenienced by the removal of the horse mill.] 


Parke contr<L—I’he argument on the part of the de¬ 
fendant may safely be confined to the closing paragraph, Of 
the special case, which states that tf the learned Judge was 
about to leave the question to the jury whether the inhabi- 

ll2 
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tants. had the option of carrying to the horse mill or water 
mill, stating his own impression that they had, and if they 
had, that the custom was extinguished or suspendedbe¬ 
cause the Court must be of opinion that “ such direction of 
the learned Judge was right,” and that “ the jury ought to 
have fpund accordingly.” It is impossible not to infer from 
the facts found by the case that the inhabitants had the 
option of carrying their malt to either of the mills, and if so, 
the custom must necessarily be suspended by the removal 
of one of the mills, because by that removal the option is 
gone. But there are several other objections to the main¬ 
tenance of this action, any of which will be a complete 
answer to it. In the first place, the qustom, for a breach of 
which the plaintiffs seek compensation, is not properly set 
out in the declaration: It states that the plaintiffs were 
possessed of a mill , and that the tenants, Sic. ought to grind 
all their malt, &c. at the said mill; whereas it appears by 
the case that the plaintiffs were possessed of two mills, and 
the declaration therefore should have averred either that the 
tenants were bound to grind at both, or at one or other, and ’ 
which of the two mills. Cory ton v. Lithehye (a). [Bay ley ,3. 
The declaration does not aver a prescriptive obligation on 
the tenants to grind at , the mill, but only an obligation to 
grind there at the time to which the declaration applies. 
At that time the horse mill was removed, and therefore the 
averment seems to me to be sufficient.] Then it is said, 
there is no proof that the defendant was put to inconveni¬ 
ence by the removal of the horse mill; but that is quite im¬ 
material. This is a question of custom, and a custom in a 
manor extending to some of the inhabitants and not to others, 
as this does, is clearjy bad in law. But the facts of the 
case satisfactorily shew that the defendant must have expe¬ 
rienced inconvenience. It is plain that a given quantity of 
malt would be ground more expeditiously by two mills 
worked at the same,time, than it oould be at one only, and 
therefore while both were continued, the defendant,, as one 


(a) 2 Saund. 112. 
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of the inhabitants, would be served more speedily than he I8M 

can be now that there is but one. Again, the declaration v- ’' v ' w 

states the custom to be for the inhabitants to grind all the ® ,lca * RD9 °® r 
malt which should be used in their houses at the plaintiff’s Capes. 
mill; now it should have said all their malt, for the jury 
have decided that,the custom extended only to sdeh malt as 
was grown within the manor. , 

> 

% 

Tindal , in reply, shortly re-urged his former arguments, 
contending that the only questionfwas whether the custom 
was suspended; that' it could not be suspended unless the 
reniovalliad worked some injury to the defendant; and that, 
as no evidence of thatmature was adduced, the custom must 
be considered as still binding. 

Abbott, C. J. —I think it is competent to us, from the 
facts detailed in the case, to infer that the defendant, in com¬ 
mon with the other inhabitants, had the option of carrying 
, his mall 1 either to the horse mill or to the water mill, as his 
own convenience suggested, and that if both the miljs had 
been continued, he would occasionally, as circumstances 
varied, have had recourse to them both. Drawing that in¬ 
ference, we must say that the lord had no right to deprive 
him of that option, and that by doing so, he has suspended 
the custom. It is conceded that if the defendant had proved 
that the removal of the horse mill waa a matter of inconve¬ 
nience to him, no action could be maintained against him 
for not grinding at the water mill; but the effect of that 
concession seems to me to be fatal to the custom altogether, 
because it goes to separate and break the custom, and to 
make it binding upon some of the inhabitants only, whereas 
the plaintiffs declare upon it as binding upon all. To allow 
the existence of $peh a custom would be to produce end¬ 
less vexation and disputes, because iu every instance an 
inquiry would be necessary whether the particular indivi¬ 
dual was or was not inconvenienced, and that inquiry would 
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in almost 411 instances probably terminate in litigation. I 
am of opinion, therefore, that by pulling down the horse 
mill the lord has suspended the custom, at least till it is re¬ 
built, and consequently that this action cannot be main¬ 
tained. The verdict, therefore, must be entered for the 
defendant. 

« 

13 ayee y, J.—I am of Ihe same opinion. There is ample 
evidence of the enjoyment of the option to grind at either 
mill; one of the mills is\emoved; then the option is gone, 
and with it the obligation to grind at all. That obligation 
may possibly be restored when the mill is replaced, but 
during the interval it is certainly suspended. 

HolroyT), J.—The case finds that there were two mills, 
one of which was used exclusively for the grinding of malt. 
This action is brought for grinding malt at a third mill, but 
the malt mill has been pulled down, and there is no obliga¬ 
tion upon the defendant to grind malt at the com mill. At 
any rate the option which he had of grinding it at the malt 
mill has been taken from him, and till that is restored no 
action will lie against him for grinding it elsewhere. 

Judgment for the defendant (a). 

(« )Littledule, J. was sitting for the Lord Chief Justice at Nisi Prius. 

ft 


•G. Hannam, Esq. v. J. Mockett. 

Declaration - in case stated that before and at the 
time, &c. plaintiff was lawfully possessed of a certain close 
of land, with pertain trees growing and being thereon, situ¬ 
ate, 8cc>, to which said close, and trees so growing and being 
thereon, divers great numbers of rooks had been and were 
used and accustomed to resort and come to the said trees, 
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and to settle, build nests, breed and rear their young to, in 1824. 
and upon the said trees, by means whereof plaintiff had 
been and was used and accustomed to kill and take divers 

i < * 

great quantities of the said rooks and^ the young thereof, Mockett. 
and thereby divers great profits and advantages had accrued 
and still of right ought to accrue to him, to wit, at, &c.; yet 
defendant, well knowing, &c., but contriving and wrongfully 
and maliciously intending to injure plaintiff, and to alarm, 
affright and drive away the said rocjts, and to cause them to 
abandon and forsake the said tr^es and their nests built 
therein and thereon, and to prevent other rooks from resort¬ 
ing thereto and settling in and upon the said trees, and to 
deprive plaintiff of tfye profits and advantages so arising from 
the said rooks and the young thereof as aforesaid, did there¬ 
tofore, to wit, on, Sec. at, &c. and on divers other days and 
times between, &,e. wrongfully and unjustly cause divers 
guns, loaded with gunpowder, to be discharged near to the 
said close, and with the noises of the discharges of the said 
guns and the smell of the said gunpowder, did disturb, ter¬ 
rify and drive away divers rooks there being in or near the 
said close and trees, insomuch that divers, to wit, 1,000 rooks, 
which before that time had been used and accustomed to 
resort and come to the said trees, and to settle, build nests, 
breed and rear young, in and upon the said trees, then and 
there flew away, and abandoned the said close and trees and 
the nests built therein and thereupon, and have wholly for¬ 
saken the same; and divers, to wit, 1,000 other rooks, which 
were then about to resort and settle in and upon the said 
close and trees, were thereby prevented from so doing; 
whereby plaintiff hath been from thence hitherto, and still is 
prevented from taking and killing rooks and the young thereof 
in such plenty as he otherwise might and would have done, 
and thereby hath lost and been deprived of the profits and 
advantages which might and would otherwise have accrued 
to him therefrom, to wit, at, &c. Second count, that plain¬ 
tiff was lawfully possessed of a certain dwelling-house and 
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1*824* certain closes of land adjacent thereto, with a certain vivary, 
called, a rookery, in and upon one of the said closes, situate 
HA ®r lU ' & c ’i t° which said rookery divers great numbers of rooks had 
Mockrtt, been and were used and-accustomed to resort and come, and 
to build nests, abide, breed aud rear their young in the said 
rookery, by* means whereof plaintiff was used and accus¬ 
tomed to derive great profit and advantage from killing and 
taking the said rooks andjthe young thereof, and the said 
rookery was ornamentahand advantageous to the said dwel¬ 
ling-house and closes, ai^d afforded great satisfaction and 
delight to plaintiff, to wit, at, &c.; yet defendant, well 
knowing the premises, but contriving and maliciously intend¬ 
ing to injure and aggrieve plaintiff or*, &c. wrongfully and 
unjustly did cause divers other guns, loaded with gunpow¬ 
der, to be discharged near to the said rookery, and with the 
noises of the discharges of the said last-mentioned guns and 
gunpowder, did disturb and terrify divers of the rooks then 
being in or near the said rookery, insomuch that divers, to 
wit, 1,000 of the last-mentioned rooks, which had before 
that time been used and accustomed to resort and come to 
the said rookery, and to build nests, abide, breed and 
rear their young in the said rookery, then and there flew 
away, and wholly forsook and abandoned the said rookery; 
and divers, to wit, 1,000 other rooks, which were then about 
to resort to and settle in the said rookery, were thereby 
prevented from so loing, to wit, at, &c., by means whereof 
plaintiff hath been, &c. and still is deprived, not only of the 
satisfaction and delight,''but also of the profits and advan¬ 
tages,,, which otherwise might and would have accrued to 
him therefrom, and hath been otherwise greatly injured 
and damnified, to wit, &c. to the damage of plaintiff of 
200/. Plea, the general issue, not guilty, and issue 
thereon. At the trial before Graham , B., at the Kent 
Summer Assi#$£ 182$, a general verdict was found for the 
plaintiff, damages 10/, * 

lu Michaelmas .Term last, Bolland (with whom was 

1 • 
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Chitty) moved to arrest the judgment on two grounds; first, 1824.* 
that no action would lie for the disturbance of a rookery, '-nr^ 
rooks being animals ferae naturae, and in which no man could Hanwak 

acquire any legal property; and second, that the declaration Mockett. 
was insufficient, for not shewing that the plaintiff had in 
point of fact been damnified, and consequently had not 
shewn any cause of action. First, this is an action on the 
case for a disturbance. Such an action may be maintained 
for an injury done to any thing in orsto which a man .has a 
legal property or right; but it willfiot lie for disturbing a 
rookery, because a man cannot have any legal right or pro¬ 
perty to or in rooks. [ Best, J. When they are dead do they 
not become property, and in that state had not the plaintiff 
a right to them ?] They are ferae naturae, therefore he had 
no property in them, alive or dead, unless he tamed or do¬ 
mesticated them. Lord Cuke lays down the rule upon this 
subject in The case of Swam (a), $here he says, tl There 
are three»manner of rights of property: scil. property abso- 
lute, property qualified, and property possessory. A man 
hath not absolute property in any thing which is ferae 
nature, but iu those which are domiUe naturae. Property 
qualified and possessory a man may have in those which are 
ferae naturae , and to such property a man may attain by two 
ways, by industry, or ratione impoteniiae el loci; by industry, 
as by taking them, or by making them mamueta , i. e. manui 
ussueta , or domesiica, i. c. domui assuetqj but in those 
which are ferae naturae, and by industry are made tame, a 
man hath but a qualified property id them, scil. so long as 
they remain tame, for if they do attain to their natural liberty, 
and have not animum revertendi, the property is lost; ratione 
impotentiae et loci: as if a man has young shovelers or gos¬ 
hawks, or the like,, which wet ferae naturae, and they build in 
my land, I have possessory property in them, for if one takes 
them when they cannot fly, the owner of the ilbil shall have 
an action of trespass, Quore boscum suumfregit, et tre$ pnllos 
espervor ’ suor’^ or ardeur ’ suar, prelii iantum, nuper in eod* 

(a) 7 Rep. 10. 
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bosco nidijicant’, cepit et usportav’; and therewith agreeth 
thp Regist. and F. N. B. 86. L- and 89. K. 10 Ed. 4. 14. 
J6 Ed. 4. 8. 14 H. 8. 1.6. Staundf. 25. b. &c. Tide 12, U. 
8. 4. and 18 H. 8. 12. But where a man hath savage beasts 
ratione privilegii, as by reason of a park, warren, &c. he 
bath not *any property in the deer, or conies, or pheasants, 
or partridges; and therefore in an action, Quare parcum, 
warrennum, &c., j'regit et intrav’, et 3 darnas, lepores , cuni- 
culos, phusianos, pei dices, cepit et asportavit, he shall not say 
(suos) for be hath no property in them, but they do belong to 
him ratione priviC for his game and pleasure, so long as they 
remaiu in the privileged place; for if the owner of the park 
dies, his heir shall have them, and npt his executors or ad¬ 
ministrators,” &c.; and he cites Parlet v. Cray («), which 
shews that the same principle extends to fish in a pond, 
which, “ the oVhier dying, and leaving them in the ponds, 
they are as promts of tlfe freehold, which the executor shall 
not have, but the heir, or he who hath the water.” [Bayley, J. 
Still, according to my Lord Coke, animals ferae Datura: 
are the subject of property.] Only ratione privilegii; and 
upt in such a sense as will support an action at law for dis¬ 
turbing them. Rooks were very early the subject of legis¬ 
lation, but the laws affecting them had in view, not their 
protection as property, but their destruction as vermin. 24 
JIen.8. c.10. and 8 El. c.15. These statutes have long since 
ceased to operatp, but they are still of use to shew that rooks 
have, from the earliest ages, been considered as vermin, and 
undeserving the protection of the law. [ Bay ley, J. I believe 
young rooks are an article of food.] Partially, perhaps, of 
late years $ but by no means properly or universally. Such 
was the old law, and so it stood, until it was in some degree 
broken in upon by Carrington v. Taylor (b) and Keeble v. 
Hickeringi£l (f), wljjjch were actions on the case for disturb¬ 
ing decoys. Tt was indeed at last held that those actions 
were maintainable, although the point was for some time 
^ s (a) Cro. El. 372. 
t* ' lb) 11 East, 571. S. C. 2 Camp. 258. * 

(c) 11 Mod, 74, 130. 3 Salk. 9. Bull. N. P. 79. 
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much doubted; but those cases and the grounds upon which 
they were decided, were so widely distinct from the present, 
that they will hot assist the present plaintiff. The maiii 
ground of those decisions was, that the owner of a decoy 
quasi carried on a trade by means of it, and that as the pub¬ 
lic on the one hand was benefited by the markets being 
supplied with wildfowl, and the owner,on the other hand whs 
benefited by furnishing such supplies, wildfowl ought to be 
protected as property, and the owifter ought to have his 
remedy against any who injured h/s trade and diminished 
his profit. It is, however; to be observed, that the dictum 
of Powell, J. in the latter of these cases ,—“ Every one has 
a property of things fertc nature , ralione soli/’ is far too 
broad and general, and is opposed by the definition of Lord 
Coke, already cited, who says that the property in animals 
ferce natura is only a qualified property, namely, so long as 
they remain tame. [ Bayley, J. I think the case of Sutton 
v. Moody (a )..goes all the length of Mr. Justice Powells 
dictum; and my Lord Coke says that a qualified property in 
animals fera; natura; may be attained ratione im potential et 
loci, which is much the same thing as ratione soli.] In Play- 
ter’a case ( b ) it was held that trespass for taking fish would 
not lie without averring and shewing that the fish taken 
were edible and valuable, and that decision is recognised by 
Lord Holt in Keeble v. Ilickeringill; but that case and 
Carrington v. Taylor both pre-supposed and were founded 
upon the fact that the plaintiff had a property in something 
valuable, in the enjoyment of which he had been disturbed. 
Now that feature is wholly wanting to this case. Suppose 
one man chuses to keep a flock of, 500 magpie's upon his 
land, which do damage to the land of*his neighbour; may 
not the latter use the necessary means to drive them away ? 
[Bayley, J. That ie hardly a case in point, because the mag¬ 
pie, I believe, is never in any degree useful- or valuable. 
Best , J., or suppose my neighbour is an old lady, much 
attached to cats, which W'e know are domestic aqd valuable 
(a) 3 Salk. 290. ( b ) 5 Rep. 35. 
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animals, and chuses to keep so many of them that they over¬ 
run my house, and do me damage; may I not destroy them? 
Say ley, J. Undoubtedly you might, if you acted bon& fide 
ill protection of your own property.] Cats are tamed ani¬ 
mals, and therefore would stand upon a different footing from 
rooks. {Bayley, J. Is not the young rook quodammodo 
tsune; may not the plaintiff have a property in the young 
rooks ratione impotentia* £J There must he a profit arising 
from the animals, or tfiey cannot be the subject .of property. 
That principle was recc%nised in Dawney v. Dee (a), where 
the Court said, “ It sufficeth to allege a general disturbance; 
so, it is usual to allege it in an action for disturbing one to 

use a fair or market, or to hold courts, and take the profits” 

* 

So a distinction of the same kind is taken in Carrington v. 
Taylor (&),~where it was said, that although an action might 
be maintained %r disturbing a decoy, yet none could be 
supported for frightening game from a preserve, while a man 
shot upon his own land. Now if that be l^v, why should 
a protection be extended to rooks which the law denies to 
be game ? [ Bayley, J. The difference is very obvious, and 
consists in the intention of the party. The owner of a pre¬ 
serve never means to take the young or the eggs of the 
game.] He may do so, and in point of fact not unfrequcntly 
does, for the purpose of domesticating them, and breeding 
them in a tame state. The real distinction between game 
and wildfowl seems to be, that the former are ferae naturae 
even in the preserve, but the latter when allured into the 
decoy cease to be so. [Bayley, J. Can we say that this 
^defendant has acted bond fide in what he has done ?] That 

* t 9 ■» .**, i J 

is immaterial. In Rex v. Sutton (c ), which was the case of 
an indictment against the defendant for laying poisoned grain 
on his own land, for the purpose of its being eaten by his 
neighbour’s game, add which was chargpd to.,be done ma¬ 
liciously, it was held that the indictment would not lie. 

)uld not an action have 
that it would not. To 

',, < £' ■ , t"’ , >v 

'"■> \(o) Cro. Jac. 604. (t>) 2 Camp. 268. (c) Not in priut. 


[Best, J. And very properly; but 
been maintainable rjrlt is submitted 
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ho)d that this action is maintainable will be productive of 
many mischievous consequences. It will be setting up a 
perfectly new species of property, and will give rise to a 
multitude of new actions. The animals now sought to be 
protected by the law are notoriously noxious and injurious 
in their nature and habits, and therefore have no, claim to 
favor from the law. It is said by Lord Coke (a) that no 
man cau legally have a dove-cote except the lord of the 

■t t * ' 

manor, for that a dove-cote is ahuipnce; and surely the 
Court will not give the same dignjty aqd importance to a 
rookery as to a dove-cote. [Buyley, J. Would a writ of 
ad quod damnum lie by the lord against a tenant fof erecting 
a new dove-cote ?] It has been held that it will: Com. Dig. 
Biens. F. Then, second* this declaration is insufficient in 
point of form. There is no averment that, the rooks had 
settled, or built, or bred, or reared young, ip the plaintiff’s 
rookery: now a rookery is a place where rooks are settled 
and breeding : till they are so settled at any rate the plaintiff 
can have no property in them, and therefore sustains no 
injury by the defendant's* acts. [Bayley, J. The injury 
perhaps may be the same, because the defendant by his acts 
prevents the rooks from going to settle in the rookery, and 
that is the averment here.] How is it possible for the 

defendant to divine the intention of the rook, when he sees 

> r 

him feeding on his land, to go nud settle in the land of 
another person ? Neither is there any averment that the 
rooks, or their young, or their eggs, or their feathers, were 
any or either of them valuable, either for sale or forfood; 
which is a fatal omission, as has been already sheWn by 
some of the authorities cited. Upon all, or either of these 
grounds, it is contended that this action is not maintainable. 


am 

* , \ 

1824 . 

i , i ’ 

Hannah 

V. 

MoCKEtT. 


The Court having granted a rule nisi, 

Adolphus, in Batter Term, shewed cause. The,arguments 
on the other side have proceeded entirely upon a fallacy, 
occasioned by confounding the idea # of right with, that of 
(a) 5 Rep. 104. 6 Cro, ;EI. 548. v 
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possession. It has been said that rooks are ferae naturre 
and of no va|ue f and therefore that no man can have a pro¬ 
perty in them; and that they are injurious as vermin, and 
therefore may be destroyed at pleasure, In support of these 
assertions some ancient statutes have been cited, of which it 
is only necessary to observe that they have long been a dead 
letter, and that they have no sort of application to modem 
tithes and manners o/ to the present case. This action is 
brought to recover da^iajffes, not in respect of the value of 
the rooks themselves, but of their resort to the plaintiff's 
trees, and the injury he complains of is the wrongful and. 
maliciou&destruction of them on, or in their approach to his 
land, or the ctiiturbance of them by illegal means used on 
the defendant's land* The Court^ are not asked to decide 
whether the plaintiff has or can have a property in the rooks. 
This may be compared to the case o# one man erecting a 
weir upon a stream to prevent the fish from, reaching the 
water belonging to another man; and for that injury there 
is no doubt an action might be piaftitained. litany also of 
the cases cited are wholly inapplicable to the present, though 
two of them, Carrington v. Taylor mid Keeble v. nickerin’- 
gilt, are analogous to and decisive of it. In the first place 
it is perfectly notorious that the young of rooks are proper 
and are,commonly used for food. [Bay ley, J, Hut that is not 
averred in the declaration.] It is* averred that the plaintiff 
was accustomed'to take and kill the young, and that thereby 
profit accrued to* him. [ Bayley, J. But not that the profit 
accrued by the sale of them for food.] The averment that 
they were taken and killed, and that thereby profit accrued, 
is sufficient^.. it is a necessary inference that the object was 
the sale of mem, for there could not possibly be any other 
mode of obtaining profit by them. But even this argument 
isnotfenecessary, for die averment that the ropkery was a 
soWeedf satisfaction and delight to the plaintiff, is sufficient 


1884. 

.Hiwiu 

v. 

Mockett. 


to support the action. Many speejes of arnmals plight be 
|ientiin]^d,: the dest|ijction of which would be n serious an¬ 
nounce and injury to the owner, and yet of which he could 
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not directly assert that they were his property, or that they 1924 ; 

yielded him profit; leeches and bees, for example. It is ^~v**>* 

not necessary to support this action that the plaintiff should v . 
have such a property in the rooks, as would render the taking Mockxtt. 
them from him a larceny. [ Bayley, J. Bees, when hived 
in a man’s garden, are domesticated, and may be followed 
by him, if they stray, and retaken ; and leeches, we know, 
are extremely valuable for’medicinal purposes; they sire, 
therefore; both distinguishable from ^rooksv],. T^ : distinc¬ 
tion pointed out is just, but they arc all equally ferajnatune 
originally, and equally to be protected when the industry of 
man has induced them to resort to ja particular spot belong¬ 
ing to himself. The plaintiff’s case rests upon a simple 
proposition of law,-involving this old and sound principle,that 
the right of one individual, whatever its nature or extent may 
be, is not to be infringed or disturbed by pother. It lias 
been suggested that this declaration is insufficient, for hot 
averring that the rooks had actually settled and bred iu the 
plaintiff’s trees, nor tliai ibey were articles of food, or of 
sale. The objection has t& weight. It is averred that they 
were accustomed to resort to the plaintiff’s trees,.and to 
settle and breed there, and that the plaiuti$F vgas accustomed 
to take and kill the young, and thereby to make a profit, and 
that is quite sufficient. The defendant, by his wrongfulwcts, 
has driven away the rooks, and therefore^ was impossible 
for the plaintiff to say that they w ere still in his trees, and 
there may very well be a profit arising from them, without 
either selling them or usiug them as food. [Bayley, J. The 
verdict was taken for the plaintiff generally upon the whole 
declaration, andtherefore if either of the countbappears to 
us to be bad, we may arrest the judgment. N ow tHe second 
count merely avers that the rookery yielded satisfaction and 
delight to the plaintiff.] It avers that the rooks were accus¬ 
tomed to resort to" fhe rookery end to build andfereed there, 
and that the plaintiff wast accustomed to derive profit from 
killing and taking themand their there 

not great difficulty iu distinguishfefg 'thf rook from any other 
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' wild bird or animal in which there can be no legal plbpei^ 

tSffizL a**d i^there is no legal property in these rooks, how can tbe 
i v. plaintiff mail-in an action for the destruction or disturbance 

Hockstt. Q f them?] If the disturbance is in its consequences injuri¬ 
ous in any Way to the plaintifr, then it is actionable. Sup- 


IUnvaic 

iit. 


ppsfo for instance, a man has*a garden frequented by a great 
number of nightingales, which are birds purely ferae naturae r 
that he opens itsfcs a public tea%afden, and that in conse¬ 
quence of the. ringing of the nightingales much company 
resorts to it, and the gwner derives great profit by their 


attendance; if his neighbour were to drive away the flighting 

Of' 

gales, and thus withdra#th© company from die garden and 
destroy his tr&cle, would hot that be an injury for which an 
action might be maintained ? Undoubtedly it would, and 
upon the short ground, that wherever the disturbance is 
injurious in its qffect, the party injurdfel has a remedy sit laWj 
it is submitted that thi^action is maintainable. 


Bolland, in support of the rule.. There is no analogy be¬ 
tween rooks and any one of the animals mentioned on the other 
aidjSf.’ With respect to fish, they are pu|on <3fistiuct grounds 
by several expressacts of parliament, besides thatthe salmon 
andanost other river fish must necessarily resort to the fresh 
waters ffor the purpose of depositing theirspawn, and there¬ 
fore they come thither, not by the.industry of the owner of 
the water, bujt b^, their own irresistible instinct; Bees are 
notoriously the subject qf value and profit in a regular 
course of trade, and are absolutely domesticated and ren¬ 
dered the property of the person who hives them. Leeches 
also are th$|nbject of trade and of property, for they are 
removed by the indqstry of man from their native marshes 
into streams where Ihey breed, and from whence they canndt 
hp removed without committing a trespass. All these, there- 
fore, are essentially distinct from rooks:' Then, a fanciful 
ease is r pnj^esiprting nightingales* the aiprer to which is 
tfie pifcxun, jfcf mir&mis nm curat lex. , Oither similar cases 
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might be put, as of the plover, the snipe, and other birds, by 
collecting the eggs, or the young of which, some persons 
make a profit; but who ever heard of an action for disturb* 
ing the resort of such birds? This declaration is bad for 
uncertainty, for the allegation that the rooks were “ in or 
near the said close,” is any thing but certain., A* rookery, 
in general estimation, is a nuisance, and perhaps it is not 
too much to say that as such it may be abated by any in- 
dividual. [ Bayley , J. It is said alsr, that a dove-cote is a 
nuisance; but could a man justify the removing one as 
such ?] The argument certainly must go that length, and 
seems to be founded on authority, as already observed. 
[ Bayley , J. What is tlje ordinary food of rooks? that ques¬ 
tion may be important in this case.] Naturalists have dif¬ 
fered long and obstinately upon that question—occasion¬ 
ally, perhaps, worms and slugs, but grain, undoubtedly, 
when they can obtain it, and in doing so they are, at seed¬ 
time and at harvest, very injurious to the farmer. In general 
estimation rooks are, as has been already observed, vermin 
and a nuisance, and if tbe present action is upheld, the 
Court may hereafter have to decide upon actions for the 
disturbance of rats, or mice, or any other vermin. Dunstable 
larks are well known as a very extensive subject of trade; 
yet no action was ever brought in respect of them. Quails 
also are an article of trade, and the persons who collect 
them are known to do much damage in disturbing partridges, 
hares, and other game, which frequent the same covers; yet 
' no effectual resistance was ever made* to the right of persons 
to search for quails. For the reasons already suggested on 
the part of the defendant, and by the Court, it is. clear tha 
the whole of this declaration, and particularly the second 
count, is bad, and therefore upon that ground, as well as 
upon the broad principle that no action will lie in respect 
of rc/oks, because no man can have any property in them, 
the rule for arreting the* judgment in this case must be 
made absolute. 

VOL. iv. i£ m. 
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1824. The Court took time to consider the case, and judgment 
was now delivered by 

IIannam 

v. 

Mockett. Bayley, J., and after staling the pleadings, his lordship 
proceeded to the following effect:—There is no material 
difference .between either of the counts of this declaration, 
and if either is insufficient iu point of law, of course the 
judgment must be arrested, the damages being genetal. 
The plaintiff does not# state any right in him to have rooks 
resort to and settle on jus trees, farther than the general 
right which every one of the king’s subjects has to have ani¬ 
mals of this description resort to any trees that belong to 
him. He describes bis profit to arise; not from the eggs but 
from killing the birds themselves and the young thereof; 
and the question is, w hether the plaintiff is or is not entitled 
to maintain an action of this description. To maintain 
an action there must be a wrong committed on the part of 
the defendant, to something which is a right in the plaintiff; 
aud the material point on which our judgment is founded, 
depends upon the want of right in the plaintiff to animals of 
this description. This is an action for an injury which the 
plaintiff is alleged to have sustained, because he has lost 
the opportunity of killing the birds themselves, and the 
young thereof, and the question is, whether he has any 
right to have these animals resort to his trees, although it is 
alleged that they have been in the habit of resorting thereto. 
In cases of this description the attention of the Court has 
always been called to the nature of the animal which is the 
subject of the action. There is a great distinction between 
those which are font naturae; some are good for human 
food and others are; not. Whether these animals may or 
may not be good for lood does not appear on the face of 
this declaration, and certainly they are not, ordinarily speak¬ 
ing, articles of sale. There is also a distinction between 
auimals ferae naturae which are destructive to a neighbour¬ 
hood and those which are not, and between those which are 
protected by particular acts of parliament, and those which 
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have no such protection. If then, upon investigating this 
case, it shall turn out that these animals are not protected by 
any statute, that they are destructive to the neighbourhood 
in which they are, and are so considered by the law, it fol¬ 
lows that no man can have any right to insist that they shall 
come to his premises, and maintain an action against a per¬ 
son who drives them away. In the argument upon this case 
our attention was called to animals not exactly of this de¬ 
scription, but the principles applicable to which bear 
closely upon this subject; J allude'to rabbits and pigeons. 
Before, however, I advert to these animals, I will men¬ 
tion a passage in 2 Inst, which points out a distinction 
which there is between animals which are and those which 
are not destructive. It is said in 2 Imi. 1[)G. that “ the 
common law gave no way to matters of pleasure (wherein 
most men do exceed), for that they brought no profit to the 
commonwealth; and therefore it is not lawful for a man to 
erect a park, chase, or w arren, without a license under the 
great seal of the king, who is pater pat rite, and the head of 
the commonwealth.” I do not, however, cite that passage 
so much for what it contains, as for the purpose of alluding 
to what is introduced immediately after in the following 
page, upon the subject of fish-ponds. Lord Coke says, 
u Viters or viviers is a French word signifying fish-ponds 
or waters wherein fish are kept and nourished; which being 
a matter of profit and increase of victuals• any man may 
erect” It is obvious that a fish-pond, constructed on a 
man’s own land, cannot possibly be injurious to his neigh¬ 
bours, but may be beneficial, as tending to increase whole¬ 
some food. Then as to the other animals to which. I have 
alluded, it is to be observed, that though'rabbits and pigeons 
are not only subjects of diversion, but constitute important 
articles of human food, still there are authorities which 
shew that if they be ferae naturae a man can have no pro¬ 
perty in them. First, as to rabbits; in Bowlstons v.Hardy(a) 
an action was brought against a man for having made coney 

(«) 5 Rep. 105. S. C. Cro. Eliz. 547. 
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burrows in his own land, which increased in such numbers 
that they destroyed his neighbour’s corn, and it was held that 
no action lay because he had no property in such animals. It 
is there said, “ if a man makes coney burrows in his own 
land which increase in so great number that they destroy 
his neighbour’s land next adjoining, his neighbour cannot 
have an action on th/? case against him who made the said 
coney burrows; for so spoil as the conies come in his neigh¬ 
bour’s land he may hill them, for they are ferse natural, and 
he who makes the comfy burrows has no property in them, 
and he shall not he punislied for the damage which the 
conies do, wherein lie has no property and which the othei 
may lawfully kill:” and Wahnesley, J. says, that “ the pro¬ 
perty of the conies is not in any, nor can any man so keep 
them but that they will break out of themselves; which is 
the reason that none can have them in his own land unless 
by grant from the king, or by prescription; if otherwise, he 
is punishable in a quo warranto; for the queen hath the 
royalty in such things whereof none can have any property.” 
And it was resolved in the same case u that none may now 
erect a dove-cote but he who is lord of the manor, and if 
any other private man erects it, he is punishable in the leet 
as a common nuisance, but no action upon the case lies by 
any private man against him who erects it.”(«) This doe- 
trine, as to dove-houses, is carried farther than the decision 
of that case properly required; but that case establishes this 
position, namely, that although an action cannot be brought 
agaiust a man who has erected a coney burrow on his own 
land, yet it is uulaw'ful for him so to erect it. And the 
king, whb is the pater patriae, may take proper steps to put 
down that which in his judgment may be injurious to the 
neighbourhood. Manwood , in his Forest Laws, p. 148. 
ss. 42, 43, 44. also takes notice of this t power of the king so 
to suppress them, although he seems to think tiiat one rea¬ 
son may be, for its exercise, the* preservation of game for 
the pleasure of the king and the great ines of the realm. 

(a) Cro. Eliz. 548. 
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He says, “ For wild beasts of venery, and beasts and fowls 
of chase and warren, being things of excellency, arc, for 
that reason, more proper for the delight and recreation of a 
prince, and therefore they belong to him. And this may be 
the reason why it is not lawful for any man to make a chase, 
park, or warren, in his own freehold or elsewhere, to pre¬ 
serve such beasts, without the king’s grant or w'arrant so to 
do. The punishment for making t a chase, park, or warren, 
without such license is by quo warntnlo, and the franchise 
may be seised into the king’s hands,* for such wild beasts do 
belong to the king.” In Dewell v. Sanders («) the doc¬ 
trine as to the right of private individuals to set up a dove¬ 
cote, is discussed, ami the question arose whether it was 
or was not punishable in the leet as a nuisance according to 
the doctrine of IValmsfei/, .1. in fioalstons case. In Dewell v. 
Sanders , the plaintiff, being a freeholder of a manor, erected 
a new dove-cote and stored it with pigeons, and suffered 
them to fly out and in, which was presented in the leet as a 
common nuisance, and an amercement of forty shillings was 
assessed upon him for his offence, and for non-payment a 
distress was taken, whereupon he brought trespass for 
taking his cattle; and it appears to me that the principle 
upon which the Court held that the court leet had no juris¬ 
diction over this as a nuisance was put on a very plain and 
sensible footing. All the judges held “ that the erecting a 
dove cote by a freeholder who is not lord'of the manor nor 
owner of the rectory, and replenishing it with doves, is not 
any nuisance inquirable or punishable in a leet, for nothing 
is inquirable there and punishable but that which is a com¬ 
mon nuisance to all people. But this erecting a dove-house 
cannot be a nuisance but to those only w'hose com they 
eat and not to all persons, and therefore it is no common nui¬ 
sance inquirable tluue. Also if it w r ere a common nuisance 
the lord of the manor nor the parson could not make a dove- 
house more than any other freeholder, for none can pre- 
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(a) Cro. Jac. 490. S. C. 2 Rol. Rep. 3. 30. 
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scribe to, make a common nuisance, for it cannot have a 
lawful beginning by license or otherwise, being an offence 
against the common law, for a common nuisance is to the 
prejudice of all people; and it is a continuing offence and can¬ 
not be dispensed with,” and therefore they held the opinion 
reported ifl Buuhton s case to be no law. The Court also 
in that case took notice that, by particular acts of Parlia¬ 
ment, protection was giviyi to dove-cotes, wherefore all the 
Judges agreed that tins was not an offence inquirable nor 
punishable in a leet; bftt Montagu , C. J. said, “ if those 
who have not any lauds at all should erect dove-houses and 
increase multitude of pigeons to the grievance of the coun¬ 
try, it may be inquired of before the Justices of Assize, who 
have the like authority as to such things, as the Justices in 
Oyer had to redress them upon the people’s complaint; 
but not every lord within his leet, for the leet is to redress 
nuisances within the precinct thereof, and not to extend 
farther; and the erecting of a dove-house is not in itself a 
nuisance, but the storing it with pigeons aud suffering them 
to fly abroad into the country, which is out of the leet.” 
In the course of the argument Doderige , J. said, that u if 
pigeons come upou my land 1 may kill them, and the owner 
hath not any remedy, but the owner of the land is to take 
heed that he takes them not by any means prohibited by the 
statutes,” to which CrokeandHoiighto?i,3B. agreed,but AJo»- 
tagu, C. J. held, die contrary, and “ that the party hath jus 
proprietatis in them, for they be as domestiques and have 
ariimum reverteudi ancf ought not to be killed, and for the 
killing of them an action lies;” but the reporter says, u the 
other opinion is the best.” The argument in that case is 
very fully stated in 2 Roll’s Reports , 3. 30. In 3 Salkeld , 
248(a) which, though a book of no authority, has a passage 
to this effect, which may be mentioned ^is entitled to great 
weight for the good sense of it, namely, " A lord of the 
manor may build a dove-cote up oh his land parcel of his 
manor, and this he may do by virtue of his right as lord 


(«) Arnold r. Jefferson. 
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thereof, but a tenant of a manor cannot do it without a li¬ 
cense, for he can have no right to any privilege that may be 
prejudicial to others; but this is not a common nuisance, 
nor punishable in the leet, but the nuisance being particular, 
the lord shall have an action on the case, or an assize of 
nuisance, as he may for building a house to the nuisance of 
his mill.” In Roll’s Reports, 4. it is stated that the king 
may grant a license to erect a dove-house, and therefore it 
is not a common nuisance. Now all these authorities have 
a tendency to shew that, with respret to rabbits and doves, 
which may be injurious to the lands of others, a party can¬ 
not, generally speaking, establish a right to have them, ex¬ 
cept by custom or pscscription, unless lie has the king's 
license or grant for that purpose. He is not at liberty to 
establish them without such authority, for if he does, the 
Justices in Eyre or the Justices of Assize may put them 
down; and the reason for requiring a grant is, that these are 
animals which no man can appropriate to himself or have a 
property in them, and for the same reason no man can make 
a park, chase, or warren, without the license of the king, 
as pater patriae, for if he does, a quo warranto will lie. Now 
that being the general law with respect to animals whose 
habits are much less destructive than rooks, it is material to 
sec in what light the law, as far as we can collect it from 
old statutes, considers birds of this description. They are 
mentioned in 24 Hen. 8. c. 10. as nuisances to the neigh¬ 
bourhood where they resort. That statute is eutitled, “ An 
Act to destroy choughs, crows, or rooks.” It recites, “ that 
they destroy great quantities of corn as well in the sowing as 
at the ripening and kernelling thereof; that they make a 
marvelous destruction of the covertures of thatched houses, 
barns, ricks, stacks, and other such like; so that if they be 
suffered to breed^as in certain years past, they will be the 
cause of great destruction of corn and grain, to the great 
prejudice of the tillers and sowers of the earth.” It is then 
enacted by sqct. 2. that the inhabitants of every parish shall, 
for the period of ten years, provide and set nets for choughs. 
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1824. crows and rooks, on pain of forfeiting ten shillings every 
lawful day such nets shall be wanting. By sect. 3. it is 
v enacted, that the tenants are for ten years yearly to assemble 
Mockett. a nd survey the houses, Jk,c. and conclude by what means it 
shall be best possible to destroy all the young brood of the 
choughs, crows, and rooks, for the year, on pain of forfeit¬ 
ing twenty shillings every year they shall omit to assemble. 
Then by sect. 5. it is enacted, that “ any person minding to 
destroy the said choughs, crows, and rooks, may, after re¬ 
quest to the owner or oacupier where they haunt or breed, 
enter and carry away all such rooks, &e. as he shall take 
the same day, without let by the owner or occupier.” By 
the 23 Hen. 8. c. 11. certain provisions are made for the 
preservation of wild fow l, to which it is not very material 
to advert. The object of that statute was to prevent the 
destruction of the eggs of ceitain wild fowl which are 
wholesome for food, but particular birds and their eggs are 
excepted by sect. (i. as follows: “ Provided always, that 
this act extend not, nor be hurtful at any time hereafter to 
any person or persons that w ill destroy any crows, choughs, 
ravens, and bussards, or their eggs, or to any other fowl or 
their eggs not comestible, nor used to be eaten.” In this 
statute the word “ rooks” is omitted, but whether by accident 
or not it is not material to inquire. The 24 Hen. 8. c. JO. 
continued in force until the 8 Eliz. c. 15. which repealed 
all the provisions, of the former statute except as to the 
keeping of nets for choughs, crow's, or rooks. That statute 
also provided that in every parish sums of money should be 
raised for the destruction of “ noyful fowl and vermin; and 
for the heads of three old crows, choughs, pies, or rooks, 
or of six young ones, or for six eggs, is to be given a penny,” 
&c. This statute w'as to continue in force until the end of 
the then next sessions of parliament, r at which time it 
dropped. It was never repealed, but was suffered to ex¬ 
pire. If indeed it had been repealed it might then be said 
that a subsequent legislature had taken a different vi$w of 
the subject, and had considered these animals as being 
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innocent or innoxious, which the 24 Hen . 8. and 8 Eliz. 
had treated as mischievous and noisome; but by that sta¬ 
tute being suffered to expire and no contrary declaration of 
the opinion of the legislature being expressed by any sub¬ 
sequent act, we are to consider these acts as giving the 
true description of birds of this kind. Then according to 
the 24 Hen. 8. the true description of these animals is that 
they are “ very destructive of corn, as well at the sowing as 
at the ripening and kernelling thereof, and that they are 
very destructive of the covertures c€ thatched houses, barns, 
ricks, and stacks.” Whether they are fit for food or not, 
we certainly cannot say, but if they be, it certainly is not so 
alleged on the face of this declaration; and certainly they 
are not more so, nor so much, as pigeons or rabbits. They 
clearly answer the description of birds which are fera; 
naturae, and, according to this act of parliament, are de¬ 
structive to the neighbourhood where they resort. There 
is no act of parliament with which we are acquainted which 
gives them any protection; but on the contrary, those sta¬ 
tutes to which 1 have alluded, mention them iu terms of 
condemnation. That being the case, can a party claim a 
right to have them come to his premises, and is he at liberty 
to say that the person is a wrongdoer who protects the 
neighbourhood from the mischiefs which they are likely to 
produce, by driving them away? We are of opinion that 
these questions must be answered in die negative. No 
authority has been cited to shew' that a party has any right 
of property in animals of this description. The authorities 
which have been cited relate to animals which are perfectly 
innocent, and which arc articles of food, and stand upon a 
very different foundation. This observation applies to 
Keeble v. Hickeringill (a), and Carrington v. Taylor (b). 
The former was at^ action on the case for discharging guns 
near the decoy pond of another, w'ith the design of injuring 
the owner by frightening away the wild fowl resorting 
thereto, and ijie Court held that the action was maintain- 
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1824. able. But it is to be observed, that wild fowl are protected 
by several acts of parliament, and are considered as bene- 
Hannam fi c i a | the p U l,li c> being an useful article of/ood. In the 
Mock Err. case of a decoy the owner uses the water on his land for the 
purpose of forming the decoy; he is at an expense of capi¬ 
tal, and employs his personal skill in order to adopt those 
means which are necessary to draw the wild fowl to the 
place where they* are to be taken, and according to Lord 
Molt, in the case Keehle v. Hickaingi/I, that is to be con¬ 
sidered as being one mode in which a man uses his land, and 
it is put in that case upon the footing of being a species of 
trade. Therefore by disturbing a decoy the owner is pre¬ 
vented from earning his livelihood, jmd obstructed in the 
pursuit of a lawful occupation. It is well known that the 
making of decoys is one mode in which a man uses his 
land. He lets it at a rent, and it is a \aluable species of 
property. No annoyance is created to the surrounding 
neighbourhood; the wild fowl aie innoxious, aud are a pro¬ 
ductive article of food. The cases therefore to which I 
have referred stand on a very different foundation from 
this. The other instances referred to, are of animals spe¬ 
cially protected by acts of parliament, or dearly con¬ 
sidered the subject of property. Bees, for instance, are 
considered as domestic, they are,an article of property, and 
may be the subject of larceny. They stand on the same 
footing with tame.pigeons. The case of a fishery is also 
totally different. Fish are a well-known article of food, and 
they do no harm to any body. Upon the ground, therefore, 
that rooks are animals in which a man has no property, and 
has no right to insist that they shall come to the neighbour¬ 
hood where he is; tl^at they arc birds ferse naturae, destruc¬ 
tive in their habits, and a nuisance to the neighbour¬ 
hood where they are, and because they have no protection 
from any act of parliament, we are of opinion that the plain¬ 
tiff is not entitled to maintain this action, and consequently 
the judgment must be arrested. 

Rule absolute for arresting the Judgment. 
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1824. 

Willoughby r. Backhouse and Marshall. 

CASE for an excessive distress. Plea, the general issue, a right of ac- 

not guilty, and issue thereon. At the trial before Bosanquet, UQn once y est " 
® . ' ed can only 

Serjt., at the last Summer Assizes for the county of Buck - be destroyed 

ingham, the facts proved in evidence were these. The underaeal^or 

plaintiff was tenant to the defendant. Backhouse, of a farm by the receipt 

belonging to him. Oil the 26th September, 1822, the de- in satTsfaction 

fendnntMarshalLns the agent of Backhouse, put in a distress of the wrong 
_ D . ; r done; there¬ 

for 175/., rent in arrear, under which he seized the whole of forein thecase 

the live and dead stock upon the farm, together with the dfstress'for" 6 

household furniture, goods and chattels found upon the rent, a tenant 

premises, amounting together in value to the sum of 1,000/. bright of ac- 

The plaintiff, on the same day, signed a written agreement tion,though he 
. ° . . afterwards en- 

n» the lollowing terms.—“ 1 o Mr.I. Marsnall. You having, ters into a 

as the agent of T.J. Backhouse, Esq. this dav entered a written agree- 

distress on my effects at Haverfidd Lodge, for the sum of landlord con- 

175/. rent, which you claim to be due from me to the said sateof’thffef- 

T. ./. Backhouse at Lady-day last, l hereby authorise and frets seized. 

empower you to hold possession of the same effects until 

the 15th day of October next, or until such other period, 

subsequent to the expiration of the the days mentioned in 

your notice of distress, as you may think proper; and 1 also 

authorise and empower you to convert the same effects into 

money, by the sale and disposition thereof, either by public 

sa’e or private contract, and at such* time as you may think 

expedient. And I authorise you to dispense with the form 

of appraisement required by law in the case of a sale under 

a distress for rent, and to make such public or private sale 

without any such appraisement. And I also authorise and 

empower you, froip the produce of the said effects, to pay 

or retain as well the said sum of 175/. as also the further 

sum of 125/., which on the 29th of September instant will, 

according to your claim, have become due for a further half 

year’s rent, making altogether the sum of 300/. together with 
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1824. the costs of distress and of such sale and disposition, subject 
Wiilooohb *° suc ^ reduction as, by the agreement entered into between 
v. us, 1 am entitled to upon quitting possession of the premises 
Backhouse. j n ni y occupation, for the amount of the outgoing valuation, 
so that such valuation be completed before the sale of my 
said effeeft.” It further appeared that Marshall , on the 
30th of September , pjit in another distress for 1*25/. rent, 
which accrued due on the preceding day, under which he 
again seized the whole»of the property on the farm, subject 
to the first distress. TlA* plaintiff had advertised a sale of 
his property, and had made other preparations for quitting 
the farm, previous to the entering of the first distress. It 
was agreed between the plaintiff and Marshall, and that 
agreement was in the result acted upon, that to prevent any 
prejudice to the sale of the effects, the sale should be con¬ 
ducted in pursuance of the original w ritten agreement, and 
not as a sale under a distress, and that Backhouse should be 
paid out of the proceeds. Under these circumstances the 
learned Serjeant left two questions to the consideration of 
the jury: First, whether the distress was excessive, of which 
he told them lie entertained no doubt; and second, whether 
the agreement dated on the 2fith September , and executed 
by the plaintiff, amounted to an acquiescence by him in the 
acts done by Marshall as the agent of the defendant, adding 
that, if they thought it did, it was, in point of law, a good 
defence to the ac,tk>u. The jury found their verdict for the 
defendant. 

11. Cooper , in Michaelmas Term last, obtained a rule nisi 
for a new 'trial, upon the ground of misdirection by the 
learned Serjeant, who, he contended, had left to tfie jury as 
a question of fact that which was a question of law, and had 
also been mistaken in point of law in telling them that the 
agreement of the 26th September , was a waiver of the plain¬ 
tiff’s right of action. *■ 

i 

Storks and Dover now shewed cause. There is no sound 
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objection to the summing up of the learned Serjeant in this 
case; on the contrary, his direction to the jury was perfectly 
correct as respects both the distresses. The jury were 
desired to find, as a question of fact, whether the plaintiff 
had acquiesced in the distresses; they found that he had, 
and the result was, that he had no cause of actiou. Origi¬ 
nally, with reference to the first seizure, the plaintiff, perhaps, 
had a cause of action for an excessive distress, but that he 
expressly dispensed with by the*agj;eenient, and consented 
that his property should remain 411 the custody of the law. 
While it did so remain, the second distress was levied, but 
that was merely pro forma; it was understood and intended 
by both parties that jt was altogether formal, and was to 
have no effect, and in point of fact it had no effect. The 
plaintiff sustained no injury even by the first distress. At 
the time when that was levied, he was in a state of insol¬ 
vency, and was actually preparing to sell off his effects and 
to quit the farm ; but finding that the defendant had dis¬ 
trained, he entered into an agreement by which he acquiesced 
in all that had been done. The defendant, not thinking it 
prudent to rely exclusively upon the agreement as the secu¬ 
rity for his rent, did undoubtedly levy a second distress, but 
as matters then stood, that act could not possibly work any 
prejudice to the plaintiff, and it was rendered necessary for 
the protection of the defendant, because in the interval more 
rent had accrued due. Then, with respect to the sale, every 
thing was done fairly and bona fide. [Buyley, J. Can we 
say that the defendant acted properly in distraining goods 
worth 1,000/. for an arrear of rent not exceeding 175/.? 
That is really the only question.] The second .distress was 
in effect no distress at all; all that was done was to serve 
the plaintiff with a notice of distress. [Holroyd , J. And 
the consequence of serving that notice was that the plaintiff 
felt himself compelled to enter into the agreement; the 
effect therefore was tkc same as if the distress had been 
completed. ^ Littleda/e, J. A man was left in possession up 
to the time of the sale; can it be said that such a proceeding 


1824. 


WlLUOUGHBT 


V. 

Backhouse. 
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1824. is not a distress ?] The defendant kept possession under the 

Willoughby a £ Teement > not under the distress. [ Baylcy, J. The distress 
v. was clearly wrongful, and the agreement was wrung from 
Backhouse. plaintiff by means of it; it was therefore no consent in 
point of law, and furnishes no answer to this action. It 
cannot be said that the landlord acted in a reasonable man¬ 
ner, which he was bound to do: the foundation of the action 
is the seizure, not the sale, and the seizure, in point of amount, 
was most unreasonably. * Besides, it had a very injurious 
effect upon the plaintiff, jiecausc he was thereby prevented 
from converting his effects into money upon the most ad¬ 
vantageous terms. The agreement, therefore, is illegal, for 
the law will not allow a man to consent to his own undoing, 
or to adopt an injury.] In point of fact no injury was done, 
and certainly that was a question for the jury, and was 
properly left to them. 

Cooper , contra, was stopt by the Court. 

jBayley, J.—This is a very plain case, and must be decided 
in favor of the plaintiff. There w as an arrear of rent due 
to the defendant amounting to 175/. and for that sum, and 
no more, he had a right to distrain. In levying a distress 
for that sum, he was bound to take care that he did not ex¬ 
ceed his right, and though the law in such cases allows the 
landlord to calculate the value of the goods liberally, so that 
he may seize enough, it requires him to act with caution and 
reason, and to avoid every thing like excess: and where it is 
plain that a part of the property is sufficient, he is bound 
to seize pa# only, and is not justified in taking the whole. 
This provision of the law is just and reasonable, because the 
unnecessary seizure of the whole of the tenant’s effects is a 
very severe injury to him, as it prevents him from raising 
money to relieve his necessities by sale or pledge of his 
goods, which otherwise perhaps he-might do. Then how 

did this defendant act ? He seized the whole of the tenant’s 

% 

effects, when a part only would have sufficed, for he dis- 
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trained goods worth 1,000/. for an arrear of rent of only 1824. 

175 /. The jury should have been directed to consider Wl ^^ Bt 

whether that was fair, reasonable, and honest conduct, and 

they ought to have found that such an act was plainly wrong- Bacmoot*. 

ful and unreasonable, which it most undoubtedly was. lhe 

plaintiff then has sustained an injury: has he by,means of 

the agreement waived his right to a remedy ? That is a 

question of law, but it was left to the* jury as a question of 

fact. In point of law lie certainty had not waived his right 

to a remedy; lie could not do so; Jhe law would not allow' 

him to do so. But in point of fact, what does the agreement 

amount to ? Clearly not to a waiver of his right of action. 

It provides no satisfaction to the plaintiff for the injury he 
has sustained, for the defendant docs not even bind himsell 
by it to delay the sale. It ip an agreement altogether for 
the benefit of the landlord, and not at all for the relief ol 
the tenant: it is equally unreasonable in fact and invalid in 
law, and cannot bar the tenant’s right to an action for the 
excessive distress. This principle is not new; it is to be 
found in the case of Sells v. Iloare (a), where it is laid down 
as a position of law, that an arrangement between the par¬ 
ties respecting the sale of the goods distrained, did not divest 
the plaintiff of his right of action. I am clearly of opinion 
that in point of law the plaintiff w as entitled to a verdict, 
and that the jury should have been so directed. The rule, 
therefore, for a new trial, must be made absolute. 

Holroyd, J. — I agree that there*ought to be a new trial 
in this case. The jury were clearly misdirected. r I hey were 
told that if they were of opinion that the plaintiff acquiesced 
in the distress, lie had waived his right of action, and they 
ought to find a verdict for the defendant. That direction 
cannot be supported by any sound principles of law. The 
distress was clearly excessive, and that gave the plaintiff a 
right of action. Did tljue agreement release that right of 


(«) 1 Bingh. 401. S. C. 8 J. B. Moore. 
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1824. action ? No. It gave additional power and advantage to 

the defendant, but it conferred no benefit on the plaintiff; 

WlLLOUGHBT . . j l f 

v . it was no satisfaction to hnn in point of law, and therefore 

Backhouse. wa3 no rc | case 0 f his right of action. No arrangement en¬ 
tered into between the parties after an illegal or excessive 
distress has once been levied, can affect the claim which the 
tenant has for damages on account of the original wrong. 
It was decided in Setts v. tloare that the mere seizure, 
where the distress is excessive, confers a right of action, 
and no subsequent agreement between the parties can ope¬ 
rate as a waiver of that right. 

Littledale, J. —The agreement affords no defence to 
this action, because the plaintiff's original right of action is 
not waived. In point of fact^there is no language in the 
agreement which indicates any such intention, but if there 
was, in point of law it could not have any such effect. 
Where a right of action is once vested in a man, it cannot 
be divested by any parol declaration, or by any agreement 
not under seal. Where such a defence is set up, the defen¬ 
dant must shew either an agreement by deed to waive the 
action, or a satisfaction in law rendered to the pluiutiff. 
Here there is no deed ; is there any satisfaction ? Clearly 
not; no benefit or advantage is conferred upon the plaintiff, 
and therefore he has not released his original right to a 
remedy for the injury he has sustained. I therefore agree 
that the verdict in this case was wrong, and ought to be set 
aside. • .f< 


Rule absolute. 
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Thornton v. Illingworth. 


ASSUMPSIT for goods sold and delivered. Plea, infancy. 
Replication, a promise to pay made by the defendant after 
he came of full age, and issue thereon*. At the trial before 
Uolroyd, J. at the Yorkshire Sunfmcr Assizes, 1 823, it ap¬ 
peared in evidence that the pronyse relied upon by the 
plaintiff was made by the defendant after he had come of 
age, but also after the action had been commenced, and on 
the latter ground it was contended that the plaintiff must 
be nonsuited, such a promise not being sufficient to sus¬ 
tain an action. The leaned Judge, however, decliued 
directing a nonsuit, but reserved the point, and the plaintiff 
had a verdict, with liberty to the defendant to move to enter 
a nonsuit. 


Replication to 
a plea of in¬ 
fancy, that the 
promise to pay 
was made by 
defendant, 
after he came 
of age, is not 
sustained by 
proof of a 
promise to pay 
after action 
commenced. 


Brougham , in Michaelmas term last, having moved ac¬ 
cordingly, and obtained a rule nisi, 

./. Williams now shewed cause. The question in this 
case is, whether, where goods have been supplied to an 
infant, a promise to pay for them made after he has come of 
age, and after an action has been commenced against him 
for the value, will support the action and render him liable. 
This question, though one purely of law, appears to be new, 
for no case can be found in which it has been decided. 
Reasoning by analogy it should seem that such a promise is 
binding. All the requisites hitherto defined, arc, that the 
promise shall be voluntary, absolute, and made after the 
party is of full age; and all those requisites are complied 
with here. r I his case seems to be analogous to the cases 
upon the statute of limitations, with respect to which it has 
been held, “ that an acknowledgment of the debt after the. 
commencement of the action would take it out of the sla- 
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Thornton 


v. 

Illingworth 


tute.” Yea v. Fouraker (a). [ Bay ley, J. There is this dis¬ 
tinction between a plea of infancy and a plea of the statute 
of limitations ; the promise in the former case is to create 
a new obligation; in the latter it is merely an acknowledg¬ 
ment that a pre-existing obligation is still subsisting.] Still 
the general analogy between the two seems to be strong, 
and if a promise made after action commenced will bar the 
statute of limitations, upon general principles it womd follow 
that it would also be 311 answer to a plea of infancy. [ Uoi- 
royd, J. In Yea v. Fouraker it was held that it was not 


necessary to declare upon the new promise, but that the 
plaintiff might rely upon the promise made within the 
six years.] There is a note of a yisi pvius case in Mr. 
Pfiif/ips’s Treatise on the Law of Evidence (/>), where it 
was held, that a promise laid in the declaration to have been 
made by a testator, but proved at the trial to have been made 
by his executor, the testator having died within six years, was 
good; otherwise it would clearly have been bad. Still it 
was held that the promise made by the executor was evi¬ 
dence of a subsisting debt from the testator. [ Bayley, 3 . 
All the cases decided upon the statute of limitations differ 
from the present; here no legal obligation attached upon 
the defendant previous to the promise on which the plaintiff 
has declared: that promise was made subsequent to the 
commencement of the action, and therefore was made too 


late to support the action.] That reasoning would apply to 
all the cases upon the statute of limitations. When the six 
years have elapsed, thd original obligation is absolutely gone, 
and the renewal of it by the new promise is the same as a 
promise by an adult to pay a debt incurred while he was an 
infant. When oncp the statute attaches, the legal liability 
to pay the debt is removed ; but there remains a moral ob¬ 
ligation, which the law will enforce so soon as there is any 
acknowledgment of the subsistence of the debt. So it is 
with respect to an infant; he has a moral, though not a legal 
obligation, to pay the debt, which subsists from the moment 

' I 

(a) 2 Burr. 1099. (6) 2 Lord Raymond, 1101. 
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when the debt is incurred, and consequently a promise to 
pay, if made after he has attained full age, is a binding pro¬ 
mise, whether made before or after action commenced, 
because it revives the original moral obligation, and converts 
it into a present legal liability. In this view, it seems impos¬ 
sible to distinguish the present from the case, of Yea v. 
Fouraker; and therefore upon the principle there laid down, 
that ari^ticknowlcdgnient of the deljt after action brought 
would bar the statute of limitatiohs, the promise relied upon 
here is a sufficient answer to the plea of infancy. 


1834 . 


Thornton 


v. 

Illingworth 


Brougham and Star hie, contra, were stopped by the Court, 

Bay ley, J.—There is a plain and important distinction 
between the two cases which the argument for the plaintiff 
has labored to assimilate. Where the statute of limitations 
applies, it operates only to extinguish the claim for a pre¬ 
existing debt; it allows that the debt has existed, but pre¬ 
sumes that it has been discharged; and then the subsequent 
promise rebuts the presumptiou of payment, and revives 
the original debt, without creating any new obligation. But 
where infancy is pleaded, and proved, there is neither debt 
nor obligation existing until the party comes of age, because 
any promise made by him during his infancy is void in law. 
If, upon arriving at full age, he makes a promise to pay a 
debt incurred during his infancy, that promise is binding; 
upon him. But why ? Because it constitutes a new debt 
and a new liabili^, and that debt .and liability date their 
existence from the precise period of the promise only, with¬ 
out reference to the commencement of the action. Cohen 
v. Armstrong (a) and Baylis v. Dine fey (/>) are authorities 
to shew that in actions of this kind the replication must aver 
a promise made before the commencement of the suit, and 
therefore are strongly in support of the principle I have laid 
down. 1 am therefore # of opinion that this action is not 
supported by a promise made after its commencement, 
(<t) 1 M. and S. 7!i4. ( b ) 3 Id. 477. 
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1824. and' that the rule for entering a nonsuit must be made 
absolute. 

Thornton 

v. 

Illingworth H5lkoyd, J.—The present case differs essentially from 
those arising upon the statute of limitations. In the latter 
there has been an original existing debt, the evidence of 
which the law presumes to have been lost by lapse of time. 
Here there never was any legal existing debt, and there 
was no legal obligation^ ujlon the defendant at the moment 
when the suit w as iustiti^ed. Where the statute of limita¬ 
tions applies, a new' promise revives the original debt ab 
initio, and so operates equally whether the promise is made 
before or after the action is commenced. Here the plain¬ 
tiff had no legal cause of action when he commenced his 
suit, and therefore had no foundation upon which that suit 
could rest. The only cause of action he had was a new 
promise, and not a revival of the old one, and that will not 
support an action because it was made loo late. 

Littledale, J.—The distinction between the two cases 
is substantial. The defendant, by pleading the statute 
of limitations and making an acknowledgment, actually 
admits the existence of the debt, and recognises it as still 
due when the action w ; as commenced, and for that reason, 
a promise, whether made before or after action brought, 
is an answer to the plea. Here it is not so. The contract 
made by the defendant, being an infant, was not merely 
voidable, but absolutely void in law*, and therefore the 
promise made after action brought did not shew any legal 
cause of action to have existed when the action was com¬ 
menced, for it could t not have relation back so as to revive 
and enforce a contract which was in itself illegal and void. 


Rule absolute. 
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Blake d. Joseph Attersoll. 


This was an action of debt upon a bond made in the 
penal sum of 2,500/., and conditioned for the jlayment by 
the defendant and one John Attersoll, deceased, to the 
plaintiff of an annuity of 125/. for his life; breach, non-pay¬ 
ment of certain arrears of the annuity. The ^plea craved 
oyer of the bond and condition, dfid the condition recited, 
that the plaintiff having made a marriage settlement upon 
his wife, the sister of the defendant, her father, Joseph 
Attersoll , deceased, had agreed to secure the sum of 10,000/. 
by assigning fifty dock shares to the trustees under the mar¬ 
riage settlement, the interest of which smn the plaintiff was 
to receive for his life ; that the fifty dock shares never were 
transferred to the trustees, nor the 10,000/. ever raised; 
that the father, Joseph Attersoll, died in 1812, having by his 
will appointed the defendant and another person his execu¬ 
tors; that various doubtful and unsettled claims and demands 
existed against Joseph Attersoll, the deceased, at the time of 
his death, insomuch that the executors were not then able 
to adjust the accounts relating to his estate and effects, and 
.could not ascertain whether his estate and cfFects would be 
adequate to the liquidation of all his debts and engagements; 
that it was believed that they could not Jbe administered 


By.the trusts 
of u marriage 
settlement a 
father ngreed 
to settle 
10,000/. upon 
his daughter, 
in trust, to pay 
the interest to 
the husband 
during his life. 
The father 
died without 
ever having 
paid the prin¬ 
cipal money to 
the trustees; 
and the hus¬ 
band having 
agreed with 
the executors 
to accept 
5,000/. and an 
annuity of 
125/. for life 
in lieu of the 
10 , 000 /.:— 
Held that such 
annuity did 
not require 
enrolment by 
stat. 5a G. 5. 
C. 111. 


without the assistance of the Court of Chancery, and 
therefore it had been proposed between the defendant, 
the trustees and the executors, for the immediate and final 
settlement of all claims either upon the executors or the 
estate of the testator in respect of the 10,000/., that the 
executors should pay the plaintiff 5,000/., and should by 
their joint and scvesal bond secure to him an annuity of 125/. 
for his life; that it was agreed that the 5,000/. and the an¬ 
nuity should be in full "satisfaction of the 10,000/. owing 
from the fathqr s estate to the trustees, and that in conside¬ 
ration thereof the plaintiff had agreed to secure to the trustees 
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10 , 000 /. mortgage upon freehold estates of his in Ireland; 
that it was further agreed that the 10 , 000 /. should be consi¬ 
dered as paid and discharged by the executors to the trustees, 
and that the 10 , 000 /. and the interest, secured by the mort¬ 
gage, should be held by them on the trusts of the settlement. 
The mortgage deed by the plaintiff was then recited, together 
with a release from hkit and the trustees to the executors in 
inspect of the dock shares, the 10 , 000 /, and all claims and 
demands arising out of* the marriage settlement. The con¬ 
dition of the bond was for the payment of the annuity of 
1 ‘2ol. quarterly, and the plea concluded by stating that the 
bond was executed subsequent to the passing of the 53 Geo. 
3 . c. 141. and that no memorial of Ihe annuity had been 
enrolled pursuant to that statute. A second pica stated 
that at the time when the release was given, that release 
was of the value of 50/. and that no memorial had been 
enrolled. General demurrer to the pleas, and joinder in 
demurrer. 

Jeremy, in support of the demurrer, having briefly argued 
that this annuity was not within the statute 53 Geo. 3. c. 141. 
and therefore did not require that the memorial should be 
enrolled, and having cited in support of that argument the 
case of Morris v. Jours (a), was stopt by the Court. 

//. I. Stephen; 'contra, was called upon to support the plea. 
It is due to the defendant to state that his object for prose¬ 
cuting the present inquiry is to obtain the opinion of the 
Court, in order to give him a claim for contribution upon 
the representatives of the other party to the bond. The 
question before the Court is one of some difficulty, for there 
are contradictory decisions upon the annuity acts. Cres- 
pijny v. IVitlenhoom (b) is an authority*apparently against 
the defendant, but upon examination that case will not be 
found lo apply in principle to this. The question there 
arose upon the 17 Geo . 3. c. '20. f and it was *held that an 
(«) Ante, vol. iii. U63. (/*) 4 T. R. 790. 
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annuity granted upon the consideration of the grantee re¬ 
signing his trade to the grantor, was not within that statute, 
and need not be registered. But the reasons given for that 
holding will not apply to the present case. There the 
Court inferred from the preamble of the statute, that it 
related exclusively to annuities granted upon pecuniary con¬ 
siderations, but nothing can be found in the preamble of the 
53 (r . 3. c. 141. to warrant such an inference; and the lan¬ 
guage of the second section is materially different from that 
of the former statute, which does*warrant the presumption 
that the legislature intended to give a more extended opera¬ 
tion to the latter. By that section it is required that pecu¬ 
niary considerations for grauting annuities shall be enrolled, 
and the 10th section, the excepting clause, enumerates 
as exceptions from the application of the act, all annuities 
given by will, or by marriage settlement, or for the advance¬ 
ment of children, and all voluntary annuities granted without 
regard to pecuniary consideration or money’s zoorth. It ap¬ 
pears from this clause that the legislature understood annui¬ 
ties granted for other than pecuniary considerations to be 
within the enacting clause. The Court of Common Pleas 
have indeed held, in the late case of James v. James (a), 
that a case, in which the consideration given for the annuity 
was not pecuniary, was not within the statute, but it is quite 
clear from the excepting clause that the decision in that case 
is not law. Why is the enrolment required ? In order to 
give publicity to the proceeding, and thereby prevent those 
frauds to which secret transactions would be liable. Why 
is the consideration required to be stated ? In order that it 
may appear whether a fair and adequate consideration was 
or was not given for the annuity. The only point decided 
in Morris v. Jones is that collateral securities need not be 
enrolled, and that^case therefore in no respect governs the 
present. Then, if there are no authorities in point to bind 
the Court, this case, ujfon a liberal construction of the act, 
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(«)' 5 J. B. Moore, 479. S. C. 2 B. and B. 702. 
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] 824. which it ought to receive, because its terms are very general, 
must be considered as falling within the purview of the sta¬ 
ll. " tute. The meaning of the term “ money's worth,” in the 
Attebsoll. exce pti n g c laus, e> can only be that other considerations than 
those actually pecuniary were included in the act. The 53 
Cm. 3. was ’evidently intended to include some cases which 
the 17 G. 3. did not; and if the present is not one of those 
cases, it will be difficult to imagine any one that is. Assu¬ 
ming that the decision, in James v. James is law, which is 
denied, still that differs frtmi the present case; for there the 
consideration was neither money, nor money’s worth, in any 
sense of those words : here, it is money’s worth in the fullest 
sense; it is wholly of a pecuniary nature; and as such it 
is within the fair scope and meaning of the statute 53 G. 3. 
c. 141. 

Bayley, J. —Mr. Stephen has presented this case to us 
in as strong a point of view for the defendant as was possible, 
but I am perfectly satisfied that the annuity secured by this 
bond is not such an annuity as is required to be enrolled by 
the 53 G. 3. c. 141. The preamble of the 17 G. 3. c. 26. 
recites that “ the pernicious practice of raising money by 
the sale of life annuities hath oflatc yeais greatly increased, 
and is much promoted bv the secrecy with which such 
transactions are conducted,” which shews that the only mis¬ 
chief contemplated, and intended to be corrected, was the 
sale of life annuities as a mode of raising money. The pre¬ 
amble of the 53 G. 3.c. 141. does not indeed contain equally 
comprehensive terms, but there are subsequent parts of that 
statute which serve to shew that the object which the legis¬ 
lature had in view' wus the same. The sixth section pro¬ 
vides “ that if any part of the consideration for the purchase 
of any aunuity, &c. shall be returned to tli* person advancing 
the same, or in case such consideration or any part of it 
shall be paid in notes, if any of the‘notes shall not be paid 
when due, &c., or if such consideration,” &c., then a power 
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is giyeu to the Court to cancel the instruments whereby the 
annuity is secured; and the eighth provides “ that all con¬ 
tracts for the purchase of any annuity or rent charge, with 
any person being under the age of twenty-one years, shall 
be and remain utterly void,” &c. The adoption of the word 
“ purchase” in both these instances clearly indicates that 
the legislature then had the same object in view, and intended 
to act upon the same principle as before, namely, to put down 
the system of raising money by the^salp of life annuities. It 
seems to me that the present cannot be considered as the 
case of the sale of a life annuity. What are the facts dis¬ 
closed upon the pleadings ? The plaintiff having married a 
daughter of A Iter soil .the elder, it was agreed that certain 
dock shares should be transferred to trustees, for the pur¬ 
pose of raising 10,000/. as a portion for the daughter, the 
interest of which the plaintiff was to enjoy for his life. Be¬ 
fore the dock shares were transferred, Attersoll died in em¬ 
barrassed circumstances, so much so that it was doubtful 
whether his effects would be adequate to meet his debts. It 
was then agreed that the executors of Attersoll should pay 
the plaintiff 3,000/. down, and secure him an annuity of 125/. 
for his life, instead of the annuity of 250/. to which he would 
have been entitled under the marriage settlement. I think 
it would be confounding principles to say that this was an 
annuity such as is contemplated by either of the acts of 
parliament. There was no u purchase.” • The grantor did 
not intend to sell, nor the grantee to buy, the annuity; their 
joint object was to relieve the estate,*and with th^t view the 
plaintiff agreed to give up part of the money to which he was 
entitled under the marriage settlement, and in lieu of it to 
receive an annual sum, amounting to. ten shillings in the 
pound, upon that which he w ould otherwise have been enti¬ 
tled to receive, and that annual sum the executors agreed 
and by their bond covenanted to pay him. This Court has 
decided in C respigny v. fl'ittenhooin that such an annuity as 
this docs not conic within the operation of the 17 G. 3. c. 26 ., 
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1694* and in Hititou v. Lewis ( a) it was also held that “ an an* 
unity granted in consideration of the grantee resigning his 
v. situation as master of an academy, in favor of the grantor, 
Aitersoll. nee( j no t be registered under the 17 G. 3. c. 20., even though, 
at the time of the grant, the grantee agreed to assign over to 
the grantor his household furniture, &c. at an appraised 
value, and to lend a sum of money to the grantor, to be re¬ 
paid with interest;” for as Lord Kenyon there said, “ this 
annuity was not granted m consideration of money paid to 
the grantor, but of resigning the grantee’s situation in favor 
of the grantor.” Now here, there was no money consi¬ 
deration moving to the grantor; he was the executor of an 
insolvent estate; out of which there was no probability that 
there would, nor did the agreement between him and the 
grantee contemplate that there should, arise any surplus 
which should go to the grantor. The excepting clause in 
the 53 G. 3. c. 141. has been very forcibly commented on 
by Mr. Stephen; but it seems to me that several of the cases 
there enumerated, such as annuities granted by wills and by 
marriage settlements, are not properly withiu the enacting 
clause. The second section requires that the pecuniary 
consideration shall be enrolled according to a form afterwards 
set out; one column in that form is headed “ Consideration, 
and how paid,” and beneath are the words “ so much paid 
in money, so much paid in bank notes, or other notes, or 
bills of exchange^” clearly shewing that that section was 
meant to apply only to considerations paid in cash, or in 
promissory notes, or id bills of exchange. Construing that 
clause therefore with reference to the tenth, the excepting 
clause, I am of opinion that the legislature meant to compre¬ 
hend only those annuities which are bought on the one hand, 
and sold ou the other, for a consideration in money or money’s 
worth, moving from the grantee to thq grantor. In this 
case I think there was no consideration in money or money’s 
worth movinf from the grantee to the grantor, and conse- 
> («) 5 T. R. 639. 
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quently that the annuity did not require enrolment, and that 
the plaintiff is entitled to maintain this action for the arrears 
owiug to him. 

Holroyd, J. —I am also clearly of opinion that this 
annuity is not within the act. The only consideration is 
this ; the grantee gives up the chance pf getting all that was 
due to him from the estate of the deceased, and iu order to 
avoid certain inconveniences agrees to take a less sum than 
he was actually entitled to. Thertf was neither money nor 
money’s worth paid for the annuity, nor any intention to 
make or receive such payment tfy either of the parties. In 
addition to the case mentioned by my brother Bayhy , 1 think 
Horn v. Horn (a) may be mentioned, as an authority for 
saying that in order to bring an annuity within the act there 
must be a pecuniary consideration paid and received for it. 


1894. 


Blais 

v. 

Attersoll. 


Littledale, J. —It is clear to me that this is not an 
annuity requiring enrolment within the meaning of either 
of the statutes. It has been argued that the object of the 
statutes must be different, because there is a difference in 
the language of their respective preambles * but they are 
both made in pari materiS ; the one is a substitution for the 
other; and upon a coinparison»of both, taken altogether, it 
is plain that they were intended to remedy the same evil. 
Then if the object of both be the same, the, preamble of the 
first may be taken as incorporated in the second, and then, 
in order to bring an annuity within tfle latter, there must be 
an actual sale of it for money, bills, or goods. It is evident 
from the form of enrolment set out in the secohd section, 
that the consideration must be either money, or something 
easily convertible into money, and the subsequent clause 
which regalates the charge of brokerage, can‘only refer to 
money payments. Here there was no money payment; there 
was no sale of the annuity for money or money’s worth; 
there was no consideration in money or money’s worth 

(a) 7 East, 529. 
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rnoviug to the grantor; and therefore it is not such an an¬ 
nuity as the law requires to be enrolled. 

J udgnient for the Plaintiff. 


Kenworthy r. Schofield. 


Sales of goods TlIIS was an action of^ special assumpsit brought against 

,withh^the ^ *he defendant, for not carrying away and paying for a card- 

17 th section j n g engine, purchased by him at a public auction, according 
of the statute JL 

of frauds. to the conditions of sale. The declaration set out the con- 

Where at a ditions of sale, and stated that in consequence of the de- 
public auction _ 1 

of goods, the fendant’s refusing to complete the purchase, the machine 
sale^were^ead was res °M at a l° ss - Plea, the general issue, non assurnp- 

by the auc- sit, and issue thereon. At the trial before llufroi/d, J. at 

tu)D66r before . * 

the biddings the Summer Assizes for Lancashire, 1823, the case was this: 

commenced, The carding engine in question had been put up for sale 
butthepmited . . . . r . 

catalogue did by public auction together with various other articles be- 

the conditions ^ on S* n § to the plaintiff. The conditions of sale were pub- 
nor were they licly read by the auctioneer before any bidding was made, 

amTthe 1 agent’ ^ ut the printed catalogue did not refer to them, nor were 

of the dden- they attached to it. The carding engine was knocked dowii 

dant was de- ; . . - T , „ 

dared the at the price of 100 guiueas «to Mr. Luke II mterhollom, as 

highest bidder t he highest bidder, who bid for it as the agent of the de- 
for a lot, and ® ... ° 

the auctioneer fendant, and the •auctioneer inserted his name and that price 

price and the °PP os de to the entry # of the machine in the catalogue. 

name of the Two objections were taken for the defendant. First, that 

the lo°m the 6 the rea ^ vendee not being named in the catalogue, but only 

sale catalogue: Jds agent, there was no memorandum of the bargain signed 

was^bta* suf- hy the parties within the meaning of the 17th section of the 

ficient memo- statute of frauds, 29 Car. 2 . c. 3: and second, that the 

writing of the conditions of sale being part of the bargain, and not being 

tisfy^'he^ta- 1 " attached to l\\e catalogue, the catalogue alone was not a 

tute; but if memorandum of the baigain, within the meaning of the 
the conditions ' ( 

of sale had been annexed to the catalogue, the putting down the agent’s name weuld 
have Iceu sutficient to bind his principal. 
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same section. The first objection was overruled by the 
learned Judge, but he reserved the second, and the plaintiff 
had a verdict, with liberty to the defendant to move to enter 
a nonsuit. 

Cross, Serjt. in Michaelmas Term last, movqd accord¬ 
ingly, and obtained a rule nisi. 

J. Williams now shewed cause* The first objection was 
properly overruled, and will not )jow be relied upon, for 
Saunderson v. Jackson (a), and Philtimore v. Barry ( b ) are 
decisive authorities against it; in the latter of which “ Lord 
Ellenboroush held that the initials of the defendant’s agent 
(who was the purchaser) written by the auctioneer in the 
catalogue, coupled with their letter recognising the sale, 
constituted a sufficient memorandum in writing to satisfy 
the statute of frauds.” The second is a more serious ob¬ 
jection ; and is one of great and general importance, inas¬ 
much as upon it depends the validity of every sale by pub¬ 
lic auction. The doctrine of the same learned Judge in 
in Hinde v. Whitehouse (r) will be cited in support of this 
objection, but that does not decide even the general ques¬ 
tion whether sales by auction are, or are not, within the 
statute; for his lordship there said, “ 1 am not, therefore, pre- 

f F 

pared to say that sales by auction are not meant to be com¬ 
prehended within the statute. Nor W'oultj I be understood 
as giving any conclusive opinion to the contrary.” After¬ 
wards, indeed, he added, “ 1 am of»opinion therefore that 
the mere writing on the catalogue, not being by any refer¬ 
ence incorporated with the conditions of sale^ is not a 
memorandum of a bargain under those conditions of sale 
but the case was not decided on that ground, for the judg¬ 
ment of the Court proceeded on the fact that there had 
been a delivery and acceptance of a part of the goods in the 

(a) 2 Bos. & Pul. 238. • 

( b) 1 Caitap. 513. Vide Phillips on Evidence, 3d edit. 370, et seq. 
6 East, 307. 15«East, 105. 3B.&P. 333. 1 N. JR. 254. 3 Taunt. 172. 

(r) 7 East, 558. 
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1824. name of the whole. Neither can the more recent case of 
Boydell v. Drummond (a) be treated as an authority upon 
Kenwohthv jjjjg p 0 j nt> f or t^iat was decided upon another ground, 
ScsotfiELD. uamely, that the contract there “ was not a contract which 
was to be performed within a year, and ought therefore to 
have been evidenced by writing signed, as required by the 
statute of frauds.” [Bayley, J. There are several cases in 
equity where it has Ween held that sales by auction of lands 
are within the statute.] # There arc such cases, but they 
apply to sales of lancfspnly. Here the conditions of sale 
were publicly read before the sale began, and that was a 
sufficient mode of attaching them to the catalogue. Sup¬ 
pose they had actually been annexed to the catalogue during 
the early part of the sale, and then had been severed for the 
purpose of exhibition to a particular person, what difference 
could there be between a lot sold before and a lot sold 
after such severance, if the conditions remained in the room, 
and continued to govern the conduct of the parties? The 
conditions were expressly referred to by the act of reading 
them, they were treated by all the parties as governing the 
sale, they were virtually and in the understanding of all pre¬ 
sent incorporated with the catalogue, and therefore the sig¬ 
nature of one was in effect the signature of both. 

Cross, Serjt. (with whom w ; as Starhic ,) contrA- The 
plaintiff must prove a complete contract entered into by the 
defendant or h& agent; and if he fails in that, his action fails 
also. It is too late nqw to contend that sales by auction of 
goods are not within the statute. Simon v. Molivos(b) is 
the only authority for that argument, and that has been long 
since and frequently overruled. Besides the reason given 
by Lord Mansfield for that decision, that “ the solemnity of 
that kind of sale precludes all perjury as to the fact itself of 
sale,” does not apply to this case, for what solemnity is 
there in a transaction like the present ? There is no evi- 

4 

( b) 3 Burr. 1921. S. C. < Sir W. Bl. 


(«) 11 East, 142. 
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dence in this case to shew that either the defendant or his 
agent heard the conditions of sale read, or even knew of 
their existence, much less that he gave his assent to them. 
They were not in any way referred to by the catalogue, nor 
were they either actually or virtually attached to or made 
part of it. Therefore the signature of the catalogue was not 
a note in writing of the bargain within the letter or the 
spirit of the statute. The present question was expressly 
decided in Hinde v. Whitehou.se , knd^ in point of principle 
the two cases cannot be distinguished. (Here the Court 
stopped him.) 

Bay ley, J.—There are many cases in which it has been 
held that in sales by auction of lands the auctioneer is the 
agent both of the seller and the purchaser, and that con¬ 
tracts so made arc within the provisions of the statute of 
frauds, because the auctioneer signs them as the agent of 
both. White v. Proctor (a), Kemej/s v. Proctor (fi), Walker 
v. Constable (c), and Emmerson v. Heelis (d). The ] 7th 
section of the statute, which respects the sale of goods, is 
substantially the same as the 4th section, which respects the 
sale of lands, the only variation being that the former con¬ 
tains the word “ bargain,” and the latter the word “ agree¬ 
ment.” By the word “ bargain” the legislature intended to 
express the terms upon which the parties contract, and 
Saunderson v. Jackson has decided, that .in order to satisfy 
the statute there must be the signature of the parties or 
their agent either to some written document which itself 
contains the terms of the contract, or is connected with 
some other document containing them. Then in Hinde v. 
White house, Lord Etlenborough , after deliberation, ex¬ 
pressed his opinion, that a minute of the purchaser’s name 
made upon the catalogue of sale by the auctioneer, that 
catalogue not being annexed to the conditions of sale, nor 

having any internal reference to them, was not a memoran- 

# 

(a) 4 Taunt. 209. (c) l Bos. & Puj. 306. 

(b) 3 Ves. &, Beam. 57. (d) 2 Taunt. 38. 
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1824. dum of the bargain within the meaning of the statute. Here 
Kenworthy cata ^°gue was not annexed to the conditions of sale, nor 
v .; * had it any internal reference to them, and when the ma¬ 
chine was put up for sale no statement was made of the 
terms or conditions upon which it was meant to be sold. 
All the mischief, therefore, which the legislature intended 
to prevent, might have occurred in a case like this, for there 
would be abundant room for fraud and perjury in giving 
parol testimony of the natr.re and extent of the conditions of 
sale. I am therefore o4 opinion that there was no memo¬ 
randum in writing, signed by the parties, of the terms of the 
contract made between them, and consequently that the 
case is within the 17th section of the statute of frauds, and 
the action not maintainable. The rule for entering a non¬ 
suit must therefore be made absolute. 


Holroyd, J. —Two objections were raised at the trial 
of this cause. The first was, that the defendant’s name was 
not written. down by the auctioneer, but as it was proved 
that Winterbottom was the authorised agent of the de¬ 
fendant, and as his name was written down, I thought there 
was no weight in that objection, and'% am of the same 
opinion still. The second was, that the signature was not 
attached to the conditions of sale, and that point I reserved. 
Upon the authority of Hinde v. JVkitekouse I am now quite 
satisfied, that sales by auction of goods are within the pro¬ 
visions of the statute of frauds, and that there has not been 
in this case a signature of a memorandum of a bargain such 
as is required by the 17th section of that act. It is impos¬ 
sible to call that a memorandum of a bargain, which does 
not contain the terms of it, and here the document which 
was signed did not contain the conditions of sale, which were 
the terms of the bargain. It has been argued that the Condi¬ 
tions 7 of sale having been publicly read, and having remained 
in the room all the time, were virtually annexed to the cata- 
teaae, but I cannot assent to that proposition, /ttiink it 
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Was necessary tjpt they should be either actually annexed to 
the cafalogueyor plainly referred to by it, neither of which 
was the fact here; and I should say that signatures affixed 
to the catalogue, after the conditions had been severed from 
from it, in the course of the sale, would not be available to 
satisfy the statute. I therefore concur in thinking that this 
case is within both the words and the mischief of the statute, 
end that the defendant is entitled to judgment of nonsuit. 
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Rule absolute (a). 


’(«) L illlcdalc, J. was sitting at the Old Bailey. 


John Mills v. John Funnell. 

Debt. The declaration Stated that plaintiff, treasurer to By an act for 

. . , . . improving the 

the commissioners acting under a certain act of parliament town ot'B?igh- 

passed in the 50th Geo. 3. entitled, “ An Act to repeal ad ^«». aud p re ' 

*• • serving tlic 

Act made in the 13th year of his present Majesty, for pavings adjacent coast 

lighting, and cleansing the town of Brighton, in the county cursionsToftlic 

of Sussex, and removing aud preventing nuisances find an- sea, the com- 

noyauces therein; for regulating the market, for building Sereh”named 

and repairing groyns, to render the coast safe and commo- were empow- 
c , i , , , , . , , ered to collect 

dious for landing coal and culm, and laying a duty thereon; any rate or 

and for making other provisions in lieu thereof, and for re- should 

gulating weights and measures and building a town hall ;” think fit to 

complained of defendant being, 8tc. of a plea, that he render ceedin^the*" 

to plaintiff (as such treasurer) £0.0. 8s. 4 d. which he owed; sum of 3s. for 

&c. ; for that whereas,* after the passing of the act, to wit, ^f^oals landed 

on the Stli May, 1822, at, &c. at a cerjtain meeting of the ou * ,ie l)CacJ ‘> 

. . , ’ . ® , or in any 

commissioners then and there duly held m pursuance of the other manner 

\ , brought or de¬ 

livered within the town, Whore a declaration in debt for duties, under this statute, 
alleged, ihat*defenda»t, on divers days and times between, &c. brought and delivered 
within the town divers large quantities, in the whole amounting to a large quantity, to 
wit, 68 chaldrqns and four bushels of coals, in quantities on each of the said days and 
times less tKSn one chaldron: Held, that the duty attached, thtwgh the defendant did 
not bring iuto the town, at any one time a quantity amounting to a chaldron: Held 
also, that plaintiff might take judgment for tire 68 chaldrons, and enter a remittitur for 
the residue. 
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said act;' by which said order the said commissioners then 
and there duly ordered and directed that fromthe 1st day of 
May then instant, for one year, a rate or anty should be 
paid of three shillings per chaldron on all sea coal, culm, or 
Other coal, which should be brought or delivered within the 
limits of the said town. The declaration then stated, that 
afterwards, to wit, on the 30th April, 1823, at a certain 
other meeting of the said commissioners, then and there 
duly held hi pursuance (If the said act, the said commis¬ 
sioners duly made a certain order in writing, in pursuance 
of the said ’act; by which order the said commissioners then 
and there ordered and directed, that from the 1st May then 
neat; for one year, a rate or duty should be paid of three 
shillings> per chaldron on all sea coal, culm, or other coal, 

, which should be brought or delivered within the limits pf 
the said town; of which said several premises, defendant 
i afterwards, to wit, on the day and year last aforesaid, at, 8tc. 
had notice; and plaintiff, treasurer as aforesaid, further 
saitii, that the said defendant, after the making of the said 
first mentioned order, to wit, on the 10th May, 1822, afore¬ 
said, and on divers other days and times between that day 
land the^day of exhibiting this bill, t(Twit,at, See. brought 
and delivered within die limits of the said town, divers large 

* quantities, in the whole amounting to a large quantity, to 
wit, sixty-eight chaldrons and four bushels of coals, in 
quantities on each of the said days and times legs than one 
chaldron, by means whereof, and according to the true in¬ 
tent and meaning of the said act, defendant then and there 
became liable to pay, and ought to have paid to the said 
gdij^issipners or to their collector for the time being, divers 
auma of money, as and for the rates and duties for and in 

• respect of such coals, so brought and delivered by defendant 
withii¥|he limits of the said town, as aforesaid, amountbig 

/iq^f^vbole to sum of money, to jpt, % &ww» of 

10if. 4i.4d., being at and after tha rate of three shillings /or 
chaldron of the sathe coals, whereby and by force^ of 
apid statute an: action liathWcruedto plaintiff,. a» 



TttlNlTY TERM, FIFTH GEO* IV. »j(P 

treasurer of the said commissioners as aforesaid, to demand 1824. 
and have of ancl from defendant the said sum of 10/. 4s. 4 d. 
parcel of the said sum above demanded. Second count 
was more general.—Plea, Nil debet, and issue thereon. At Fukneo.. 
the trial before Mr. Serjeant Onslow , at the Sumter assizes 
for Sussex in 1823', the jury found a verdict for the plaintiff, 
on the first count, for 7/. 10s., and they were discharged 
from giving a verdjct on the second.* In Michaelmas Term 
last, Taddy , Seijt. obtained a rale nisi to arrest the judg¬ 
ment on three grounds: First, \iat the first order of the 
commissioners set out in the declaration was invalid, inas¬ 
much as it had a retrospective operation; second, that the 
duty being claimed t in respect of sixty-eight chaldrons and 
four bushels, as an entire sum, the count could not be sup¬ 
ported, inasmuch as no duty was payable in respect of the 
fractional part of a chaldron; and third, that no duty was 
recoverable . under the act of parliament in question, in 
respect of coals brought into the town of Brighton in less 
quantities than a chaldron at a time («). 

. («) The third pointyuid which was the most material, arose upoo the 
following section of d§p50 Geo, 3 .— 

“ And whereas, by the said recited act (13 G. 3. s. 107.) it was 
enacted, that the commissioners named and appointed in and .by the 
same, should be trustees fqr repairing, improving, nJaintaining, and pre¬ 
serving the groyns that had been erected for the preservation of the said 
town, and erecting and building any new ones, or such other works as 
should appear to them most proper for that puVpose; and the stilfdf 
sixpence for every chaldron of sea coal, culm, and other coal, that should 
be landed on the beach of the coast of .the said town, was directed 
to be paid to the said commissioners; nrfd the said commissioners were 
thereby empowered to borrow any sum of money, not exceeding the sttm 
of 1500 upon the security ofthe said duty: And whereat the i&iddbm- 
missioners did aecoidingly borrow the sum qf .£1500 upon theyscredit of 
the said duty, great part of which is now due and owing: And whereas, 
aince the passing of the saidact, great encroachments hav^Jbeen made 
by the sea upon the coast adjoining the^aid town, and the*sajd duty 
bulb been found inadequate to the charges and fexpenses of em^ipijjhV 
groyus, walls, add other feupes, or works, which are now necessity for 
the safety and protection of the said dawn against such encroachments; 
be it therefor# enacted, that from and after the passing of this act, it 
shall and may be lawful to and lor the said commissioners, and they are 

oog 



$#jh 


1634. 


Mats 

v. 

FOKKEti. 


CASES IN THE KING’S BENCH, 

Murry at, Gurney, and Long f now shewed cause. As 
to the first objection, that the order set out itf^the first .count 
of the declaration is retrospective, it will nor avail the der 
fend ant; because, supposing the order to be retrospective 
as to the*by-gone time, still it will comprehend the quan¬ 
tity of coals brought into the town by the defendant between 
•the IOth of May and the day of exhibiting, the bill. Then* 
Secondly, the circumstance of the duty being claimed in. 
respect of sixty-eight clufldrons and four bushels cannot 
make any difference, bed^use the quantity is laid under a 
videlicet. But, thirdly, (which is the main and important 
point intended to be raised on the other side,) it is obvious^ 
that the duty is payable upon aggregate quantities of coals 
Amounting to a chaldron, although they be brought into the 
town in quantities less than a chaldron. Unless this,con r , 
fetfuction be put upon the statute, it will be in the power of 
the coal-dealer, or merchant, completely to evade the duty, 
by taking care never to bring his coals into the town in 
quantities amounting to a chaldron at any one lime. By 
the 107th section of the statute, the commissioners have 
power to raise a duty, not exceeding three shillings, upon 
every chaldron of coals brought into the town. This surely, 
of'necessity, must give the power of raising, after that rate, 
for any less quantity than a chaldron which may be brought 

r x ' 


hereby authorized and required, from time to time, as to them shall seem 
necessary and expedient, to repair, improve, and maintain, add to, alter, 
or remove, the groyns, walls, or other fences or works already erected 
and built, or to be made, ejected, and built, or to cause to be made, 
erected, arid bnilt, any new groyns, or other works whatsoever, which 
may appear to them necessary, requisite, or proper for the safety of tbe 
sa^d tqwri, or any part thereof, or any part of the beach or shore within 
the said, town; and that from and after the passing of this act, there 
shall .1)0' paid to the said commissioners, or to their collector or collec- 
torsi or to such person or persons as they shall from time?to time appoint ■ 
to collect add mceijgp tb|> Same* any rate or duty ,which the said, com- 
missioners shall think ^ to oner and direct, uot exceeding the sum of 
threeihilihigs for evety chaldron of sea coaj, culm, or oilier coal, which 
shall dr may be landed on f the beach of the said town, ! or In *ny other 
by land carriage, or otherwise brought or delivered within the 
limits of the said town*” j * 
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in. If this betoot the true construction of the statute, all 
that the merchant has to do is to land his coals at Shore ham, 
or deposit them in a yard just out of the parish of Brighton , 
and send them into the town in quantities of 3.5J bushels, 
and so evade the duty. It is impossible, however, that the 
statute can receive so unreasonable a construction. 'This 
Btatute is not only remedial, but it is conservative. The 
object of it is to preserve the town of Brighton against the 
inroads of the sea, by raising a^uty upon coals brought 
into the town; but if it is to receive the narrow construe* 
tion contended for on the other side, that object will he 
completely defeated. It is to be observed, that the Of) 
Geo. 3. c. 52. s. 13.’under which the government Ooast 
coal duties are collected, is worded in like manner with the 
Brighton act, and under that statute the duties have been 
invariably collected on fractional parts of a chaldron. If 
there could be any doubt upon the construction of the act, 
still it being remedial as well as conservative, it ought to be 
construed liberally so as to effect its obvious intention. 

Teddy ., Serjt. (with whom was Chitty,) in support of the 
rule, contended, first, that the order first set out in the d£* 

duration, being manifestly retrospective, was void altogether, 

* * , ., 

and could not operate so as to render coals brought into 
the town before the day of its. date, liable to the duty. Qn 
this ground, the first count of the declaration is clearly bad. 
Then, secondly, the duty being claimed in respect of an 
entire quantity of sixty-eight chaldron? and four bushefs of 
coals, it is impossible to sustain the first count, because if 
the construction be right, that the duty 1 is not payable upon 
the fractional part of a chaldron, it is clear that no duty is 
payable in respect of the four bushels , ayd an entire sum 
being claimed in nespect of the whole-quantity, the alle? 
gation is not divisible. There is niuhing upon the fac^|pf si 
the . declaration to shew‘that any one entire chaldron was 
brought into the town by the defendant. .On the contrary* 
it is consistent with the mode in which the declaration is 
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IffM framed, that all the coals were brought intorthe town in lCsa 
* qfomitities than a chaldron. The quantity il^ by no meant 
* Mm. Itnmateiial in the view which is to be taken of the statute* 
s * ir L ' Undoubtedly the videlicet may be rejected or adopted, but 
it must be rejected or adopted in toto. The plaintiff can¬ 
not tak^liis verdict for tb$ duty oh the sixty-eight chaldron*, 
and reject the four bushels. [Holroyd, J. That objection 
Witt not go to the whole quantity. The plaintiff may sus¬ 
tain his clahn to a duty o^he sixty-eigh^ chaldrons, although 
not on the odd four bushels. He may enter a remittitur in 
respect of 4 the fractional quantity.} Still, it is submitted, 
that the Court cannot reject the allegation as to the four 
bushels. [Bayley, J. In Ingledew v. Cripps(a) the plain¬ 
tiff declared in debt on a deed whereby defendant cove¬ 
nanted to pay the plaintiff obi. per hundred for even/ hun¬ 
dred loads of wood in such a place, add that he delivered so 
hundred, and one half , which came to 182/. 10s. and 
it was* held, on demutrer, that the plaintiff might enter a 
remittitur for the half hundred, and hare judgment for the 
feat.} It is dear, however, upon the ihiid, which is the 
maib point, that the duty does not attach upon coals brought 
into the town m less quantities than a chaldron. The pro¬ 
vision of the statute is, that die commissioners shall collect 
any rate or duty not exceeding the sum of three shillings for 
era chaldron of sea Coal, &c. The words arC * every 
chaldron,” and ndt upon quantities amounting to a chaldron, 
secundum rationem, which would have removed all difficulty 
'‘ttppn the subject. There is nothing in this statute which 
authorizes the duty upon an aliquot portion of a chaldron. 
Tt obviously means that the duty shall be payable upon 

* coals when they are brought into the town in foe quantity 
of a'qpaljdrqin, or more, but not whcie the quality i* leas. 
j^CeSQfog to th^f—t on foe other aide, the duty 
Would be payabw tfpS! everffraction of a <foiddron,b«w- 
ever mmute. , Such J a cowfructioii, however, would be pro- 

* duCttde of tbCgreatpt inconvenience, and indeed it would 
“ («) 2 Ld. Kayra. 814. i. C. Far. 87. Sea Bolt, 300. and 3 Salk. §58* 



TRINITY fcERM, FIFTH GEO. IV. 

be impracticably? to carry tbe act into effect to that extent. 
Here, tbe dnijf never attached, because all tbe coals, in le- 
spect of which tbe duty is now claimed, were brought into 
'the town in less quantities than a chaldron. The case of 
/ngledew v. Crijpp&js an authority to shew, at all events, 
that under a covenant to pay so much per hundred for every 
hundred loads of wood, the defendant #onld not be liable 
to pay for a Jess quantity than a hundred. On ike same 
principle, the ddty in this case c\uVl not attach, upon any 
quantity less than a chaldron. Tim: effect of this statute 
being to impose a tax upon the public, it ought to be con* 
fttrued most strictly in favor of the public, unless there are 
clear and express words which remove all doubt. Httyu- 
4en v, Gibbs (a)* Here there is considerable doubt, XQd 
therefore it ought to be construed in favor of tbe defendant. 

* 

Bayley, J. —I am of opinion that the rule for attesting 
the judgment must be discharged. If the first order of the 
commissioners had jbeen retrospective, I should have thought 
it was void as to the by-gone time, but still good as to, the 
residue; but looking to the declaration, it appears to me, 
to apply only to such coals as should be brought into tbe 
tpwn, that is, as should theretiffer^be brought in. Thpt ob¬ 
jection being thus disposed of, then the question is, not 
whether this act of* parliament would attach on lcss|ha%a 
chaldron of coals, but whether it will >be pi evented , frbtn 
attaching, because much more coals than a chaldron in* the 
aggregate were brought into the ‘town by the defendant 
during the time alleged in the declaration. It is urged, on 
the part ofUhq defendant, that the object of ibis act of par- 
bament being to impose a tax on the* public, it ought to be 
construed strictly; but, on the other hand, it is^d to be 
botlferemedial aigi coaservaUve^Jjt appears, undoubtedly, 
to have passed in furtherance ofji® ifepeo. 8. c. 34^one 
pf tbe objects of which* was, to$e‘ se a 8ura pf money for tbe 
purpose of* making the^jaepnt coast safe-and secure for 
* C«) Ante, vol. ii. 62 $. 
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the landing of coal*; and the legislature contemplated tb# 
tlie inhabitants of the town of Brighton wo^jjd derive great 
benefit from having tlieir coals landed on the coast. Then 
the e3.G$% 3. passed, for the purpose of rendering the for¬ 
mer act more efficient. It was discovered perhaps, by 
experience) that although some coals were lauded on the 
coast, yet, for the purpose of evading the duty, or from 
some other motive, coals were brought by land into the town, 
which did not pay duty*ar£i therefore the legislature thought 
it was desirable that roals brought %y land should be 
equally subjected lo a duty with those brought by sea; for 
otherwise there might be no coals whatever brought by sea, 
and then the expense of making and repairing groyns, and 
effecting other improvements on the coast, might be use* 
lessly incurred; provision was therefore made that die 
commissioners should colledt and receive any rate or duty 
not exceeding the sum of three shillings for every chaldron 
of sea coal, culm, or other coal, which shall or may bo 
landed on the beach of the said town, or in any other man- 
ncr, by land carriage or otherwise, brought or delivered 
withip die limits of the said town.” The defendant iu this 
case has brought sixty-eight chaldrons into the town; but 
it is said he is not liable to pay any duty in respect of that 
quantity, inasmuch as he did not bring coals into the town 
in quantities of one chaldron each time, and never brought 
more than half a chaldron, or three quarters of a chaldron, 
each time. The woids of the act are, * l that the duty shall 
be payable for every chaldron,” without any distinction as 
to the quantities in which the coals aie brought; apd the 
good sense of t^c act is, that the duty shall be imposed upon 
evety chaldron of coaly whether they are brought in large or 
small quantities ipto the town. If this construction were 
not put upon the statute, the necessary ^ffect would be, 
that the duty inigbt #l4a$& be evnded, and the object of the 
legislature defeated, by persons taking care never to-bring 
the town atjjany one time so much as a chaldron. It* 
^'contended, however, from the maimer in which the act is 
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worded, that W4 are driven to the necessity, whether the 
duty would attach to quantities less than a chaldron or not, 
of holding, that this declaration cannot be sustained, inas¬ 
much as the allegation of quantity is stated under a vide¬ 
licet, and as it must be adopted or rejected in totp, the 
plaintiff is not entitled to recover. Now it is not necessary 
to decide, whether or not any duty is^payable in respect of 
the four bushels, or for any fractional part of a chaldron; 
for the case of Ingledew v. Crippsyi gn authority to shew 
that the plaintiff is entitled to* judgment for the duty in 
respect of the sixty-eight chaldrons, and may enter a jremit- 
titur as to the fifror bushels. Thfe, plain tiff was not bound 
to prow the whole quantity laid. Here, at all events, the 
plaintiff is entitled to enter his judgment for the sixty-eight 
chaldrons, and therefore there is an end to the objection 
upon that ground. It appears to me, therefoie, that there 
is no pretence for arresting the judgment, and that the rule 
must be discharged. 

IIoLTtoYD, J.—I am oT the same opinion. As to the 
objection, tlud the first order is retrospective and therefore 
wholly void, I think it cannot be supported; for assuming 
the order to be retrospective, still, 1 think, there would bo 
gieat difficulty in maintaining’ that it was void hi toto. It 
appears to me, however, that the order is not retrospective. 
It is true that it speaks of a day past, namely, the 1st May 
then iustant, the order having been made on the 8th May, 
but that is only with reference to the calculation of time 
during which the order is to continue in force. It is an 
order for imposing a duty of three shillings per chaldron, 
which is to be paid, that is, in future, upon all sea coal, &c. 
which should be brought or delivered within the limits of 
the said town. Therefore, it is in effect no more than this, 
that the duty shall be paid for every chaldron of sea coal, 
culm, and other coal, which shall be brought within the limits 
of the town from the 1st qf Maty l$st until and upon the 1st 
May then next. Then as to the objection, that the duty 
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does not become payable on any quantity of coala abort of 
a chaldron, although at different times more than a chaldron 
should be brought and delivered within the town, I think 
that-is equally untenable. It is not necessary to determine 
whether the duty does attach upon a quantity less than a 
chaldron, supposing more than a chaldion shall not be 
brought into the towp. It appears to me, however, that 
the affirmative of that proposition could not be made out in 
this case, considering tbc/ertns in which the order set out is 
worded, aud that the duty would not uttach upon a quantity 
less than a chaldron. But it appeals to me, that under the 
act of parliament the duty would attach, provided there is 
not merely at any one time, but at different times, coals to 
the amount of a chaldron, brought and delivered within the 
town. The 107th section empowers the commissioners to 
impose the duty upon every chaldron of coals brought or 
delivered within the limits of the town. It docs not say, 
every chaldron brought and delivered at one time , and there* 
fore if the quautity of a chaldroq is delivered, though in 
quantities less than a chaldron at a time, it would come 
within the words of this act of parliament. Unless, there¬ 
fore, there was something to shew that the whole of these 
coals were not delivered at the same time, we ought to give 
foil effect to the words of the statute. But then it is said, 
that supposing the duty is to attach upou the full quantity 
of a given number of chaldrons, yet from the manner iii 
which this declaration is framed, the judgment on the first 
count must be arrested * because the plaintiff claims a duty 
in respect of sixty-eight chaldrons and four bushels, and, 
therefore, inasmuch as the duty does not attach upon the 
broken quantity, nothing can be claimed upon the larger 
quantity. I think, however, that the case of Ingledew v. 
Cripps , which my brother Bayley has cited, is an answer to 
that objection, sued shews that the plaintiff may enter a re¬ 
mittitur as to the four bushels, and* have judgment for the 
silty-eight chaldrons. The principle of %t«case is also 
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laid down in Saunders,28(3. I am therefore of opinion 

that the rule must be discharged. , 

J * ' ; *}' 

Litteedale, J. —I also think that there is no ground 
for arresting the judgment in this case. First, assuming 
that the Order made by the commissioners is retrospective, 
still it would not be bad in toto. Tl?e commissioners, cer¬ 
tainty, never meant to make it retrospective. The year 
mentioned in the oilier is merely^) reckon from the first of 
May, or to the end of a ye&f calculated from that time. 
Admitting it, however, to be retrospective, still it would be 
good in part, though bad as to the rest. It is clearly divi¬ 
sible. Then as to the more important question, it appears 
to me, that the duty is payable under this act for everychal- 
droti of coals brought withiu the limits of the town, whether 
they be brought in different parcels containing a less quan¬ 
tity than a chaldron or not. We are to look to the intention 
of the legislature in passing this act; and that is to be col¬ 
lected, not from the single clause in question, but from other 
parts of the act, and the whole is to be construed with refer¬ 
ence to theobject which the legislature had in contempla¬ 
tion. That object ps, to raise a sufficient sum of money 
to defray the expense of protecting the inhabitants of 
j Brighton from the incursions of the sea, by the erection of 
groyns, walls, or other fencqs. This object would be com¬ 
pletely defeated, if we were to hold that,the duty was not 
payable in respect of coals brought into the town in parcels - 
containing a less quantity than a chaldron. Construing the 
enacting clause, therefore, with reference to the object of 
the legislature, we are bound to hold that the duty is pay¬ 
able upon -every chaldron of coals, though they be brought 
into the town in separate parcels, containing a less ^quantity 
than a chaldron.** This is not ..$&**• * .matter of contract, 
where the intention of the parties is to bmcollected from the 
terms of their contract; but this question arises upon the 
construction-an act of parliament, in which the intention 
61 the legislature is to be considered. The Construction 
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which we now are putting' on the statute's that which is 
given to acts of parliament for protecting the general 
revenue of the kingdom. For instance, by the 59 Geo. 3. 
c. 56. s. 12. a certain duty is imposed upon every hundred 
pounds weight of cotton imported into this kingdom. 
Could it bfc contended that no duty would be payable upon 
a quantity of wool expeeding one hundred pounds weight, 
because the whole happened to be imported in different 
ships, each ship contai^ng less than one hundred pounds 
weight? Surely not. The same rule of construction 
must be applied to this act. Then, lastly, us to the objec¬ 
tion, that the quantity here is stated under a scilicet, I 
think it is not tenable, for the reasons* stated by the Court. 
The authorities cited by my learned brothers are a com¬ 
plete answer to the objection. If this had been an entire 
contract, it certainly would not be divisible, according to 
the Countess of Plymouth v. Throgmorton (a); but under 
a videlicet, it is a clear rule that you need not prove the 
whole quantity laid, but may recover pro rata. There is, 
therefore, no ground for arresting the judgment. 


Rule discharged. 

(«) 1 Salk. 65. 


RieiI£3ftDS i\*Peake. 

Where the is- TRESPASS for breaking and entering certain closes of 

sue in tres- . , „ . 

pass, quare the plaintiff, situate in the parish of I'rentis/ioe in the county 

of JDevon, and prostrating and destroying the hedges and 

“ the close in fences thereof. * Picas, first, the general issue, not guilty ; 

waTa'certain secon( V that one E.Tvsse being seised in fcer demesne as of 

close known fee of a messuage and land with the appurtenances, situate 
by the name 

of B. and that same close, for thirty years last past, a'nd upwards, had been sepa¬ 
rate from »ootWiifi common; and the Jury found, that part of B. had been inclosed 
within thirtyand that the alleged trespass hud been committed hi the inclosed 
par t oiily,'-4-Hcld, upon this finding, that the defendant was entitled to the verdict. 
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in the parish of Frentishoe, was entitled by prescription for 4 
and in respect iff the said messuage and land to a right of 
common of pasture throughout a certain down or common 
called Frentishoe Common , whereof the said closes in which, 
&c. until the wrongful separation and inclosure thereof 
thereinafter mentioned were parcels, for all commonable 
cattle levant and couchant; that E. Fosse had demised the 

a 

said messuage and land, with the appurtenances, to defen¬ 
dant for a term not yet expired; fyat^defendant had entered 
upon the demised premises; and thlt he committed the said 
supposed trespasses, as b§ lawfully might, because the said 
closes in which, &e. at the said several times when. Sec. were 

v ' ' 1 

wrongfully inclosed, separated and divided from the residue 
of the said down or common by means of the hedges and 
fences in the said declaration mentioned, so that defen¬ 
dant was prevented from exercising his said right of common 
of pasture ; wherefore, Sec. Replication, as to the plea of 
not guilty; issue thereon; as to the trespasses committed 
in one of the closes, nolle prosequi; and as to the trespasses 
committed in the other close, that the said last mentioned 
close in the said declaration mentioned, in which , §c. at the 
said several times when, &c. was and still is a certain close 
known by the name of Far gey Cleave Garden; that the 
same close in which, &c. continually for the space of thirty 
years last past and upwards, has been separated, divided, and 
inclosed from the said down or common .called Frentishoe 
Common , and occupied and enjoyed during all that time in 
severalty and adversely to the 1 said E*Fosst f and to all those 
whose estate she had in the messuage and laud with the ap- 
purtenances in that pjea mentioned, and to her',, and their 
tenants and farters, occupiers of the, said messuage add 
land, with the appurtenances,.and to all persons claiming ' 
under them, and without the exercise ^and enjoyment during 
all that time of the said supposed right of common of pas* 
ture in that plea mentioned by the said E. Fosse } qy those 
under whom slie claims title to the said messuage and land, 
with the appurtenances, her or their tenants or farmers, or 
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any of them, for or relating to the said supposed right of 
common of pasture. Rejoinder, that the saiW last mentioned 
close in'which, &c.,has not been and is ndt occupied or 
enjoyed during the time in the said replication mentioned 
in severalty or adversely to the said E. Fosse, and to all 
those whqse estate she had and has in the said messuage 
and land, with the appurtenances, in that plea mentioned, 
and to her and their tenants and farmers, occupiers of the 

t 

said messuage and land,/with die appurtenances, and to all 
persons claiming by, from, or under her, them, or any of 
them, without the exercise or enjoyment during that time of 
the said right of common of pasture in that plea mentioned, 
by the said E. Fosse or those under y hom she claims title 
to the said messuage and land, in modo ct forma, &c. At 
the trial before Burroughs J. at the Devonshire Summer 
Assises, 1823, it appeared in evidence that part of the land 
comprised in Burgey Cleave Garden had been inclosed and 
held in severalty for more than thirty years, but as to the 
period during which the rest of it had been inclosed, the 
evidence was contradictory. The learned Judge told the 
jury that upon these pleadings the defendant would be 
entitled to a verdict, if they were of opinion that the trespass 
had been committed exclusively in that part of the garden 
which had not been inclosed thirty years; leaving it to diem 
as questions of fact upon the evidence, whether any part had 
been inclosed within thirty years, and whether the trespass 
had been committed exclusively on such part. The Jury 
found that part of the garden had been inclosed within thirty 
years, and that the trespass had been committed exclusively 
on that part. A* verdict was therefore entered for the de¬ 
fendant. , 

. , * 

v C.F. Williams, in Michaelmas Term last, obtained a rule 
nisi for, setting aside the verdict for the defendant, and 
^entering a verdict for the plaintiff. • 

JB. Laws, on shewing cause now, was stopt by the Court. 
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1 C. F. Williams and Manning , in support of tlie rule* 
There, are tHre/objections to this verdict. First, there was 
no evidence t<f warrant the jury in finding that the trespass 
was committed on a part inclosed within thirty years; second, 
the jury should have been so directed; and third, in which* 
ever part the trespass was committed, the plaiutiff was enti¬ 
tled to a verdict u^on these particular pleadings, because 
he had sufficiently made out the issue to be tried, by shew- 
ing that some part of Burgey i^leave Garden had been 
held adversely and in severalty for thirty years* , The last is 
the most important point^and involves the other two.. The 
issue was whether Burgey'Cleave Garden had been inclosed 
and held in severalty thirty years: the evidence was that a 
part of Burgey Cleave Garden had been inclosed and held 
in severalty thirty years, and that such part was generally 
known by the name df Burgey Cleave Garden , without any 
qualification or limit. That issue therefore was proved in 
terms, and it was for the defendant to allege and prove that 
there was another Burgey Cleave Garden , which bad not 
been inclosed thirty years, and upon which the trespass had 
been committed* It was indeed held in Hawke v. Bacon (a) 
that if the plaintiff avers that a particular close has been 
separated from a common and inclosed for more than twenty 
years, it is incumbeut upon him to prove that the whole of 
that close has been so separated and inclosed, and therefore 
that after a plea of liberum tenemenlum, he must new 
assign. But .the ground upon which the Court decided 
that case was, that “ it did not differ from the common case 
of pleading liberum teacmentmn, where, if the defendant 

v i 

proves that he has a sftigle acre in the vill, the issue is with 
him, whatever quantity of land the plaintiff may havetbere, 
and if the plaintiff had mcqpt to dispute the particular spot, 
be should have new assigned.” But that decision has been 
expressly overruled by this Court in Cocker yv Crompton (/>), 
where it was held thatwhere * 1 plain tiff in trespass tfu&re 
clausum fre^it begins by naming his own close, it is not 
(a) 3 Taunt. 156. (£) Ante, Vol. ii. 719. 
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necessary for him to hew assign after a plea of liberum tehe- 
mentumand in which Abbott , C. J. saVd, “ When the 
plaintiff in this case has proved a trespass in*his own close 
of a particular panic, it is no answer for the defendant to 
say that he has a close of the same name. In such an issue 
the burthen of proof is on the defendant, for his plea a that 
the said close, &c. is his soil and freehold,” is disproved by 
the plaintiff’s evidence, and is in^ffect an admission of the 
truth of the plaintiff ’s ayeanent.” Str in Stevens v. Whistler {a) 
it was held lhat “ whejre*thc plaintiff had lands abutting on 
one side of a public highway called Shepherd's Lane , (which 
is prim& facie evidence that Half of the lane was his soil and 
freehold,) lie may declare generally for a trespass in his close 
called Shepherd's Lane; and the defendant must plead soil 
and freehold 1 in another, in order to drive the plaintiff to new 
assign the trespass complained of in the part of the laue 
which was his exclusive property.” Upon these authorities 
it seems clear that on these pleadings the plaintiff was enti 
tied to a verdict. 


Abbott, C. J.—This rule must be discharged. It is 
perfectly clear, both upon the evidence and the finding of 
the jury, that the plaintiff cannot be entitled to a verdict, un¬ 
less we can say lhat the fact of any part of the garden being 
inclosed within thirty years will, under the peculiar form of 
this issue, entitle lam to a verdict, even though the trespass 
had not been committed on that part. Cocker v. Crompton 
is very distinguishable from the present case. There the 
plaintiff declared for breaking and j entering his close called 
the llomeyard; the defendant pleaded that the said close 
called the llomeyard in which, &c. was his soil and freehold: 
and thereupon issue was joined. * Therefore the question in 
issue there was* whether the close described by the plaintiff 
as his close called the llomeyard , was the freehold of the 
defendant; and the Court very rightly held that the plaintiff 
having proved a trespass committed in a close qi his possess 

(«) 11 East, 51. 
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Sion called the Homeyard, had entitled himself to a verdict, 1824. 
although the%effcndant had another close in the same parish 
called by the sAme name. But it does not therefore follow v . 
that the plaintiff in this case has entitled himself to a verdict Peake ‘ 

upon these pleadings by proving a trespass in a part of 
Mur gey Cleave Garden, which had been inclosed*and held 
in severalty thirty years ; and I am clearly of opinion that 
he has not. The issue taken upon the replication is “ that 
the close in the declaration mentipnpd, in which, &c. is a 
certain close known by the name of Burgey Cleave Garden, 
and that the same close for thirty years last past and upwards 
had been separated from thfe common.” Now by the words, 
u the close in the declaration mentioned in which, the 
allegation is confined to the particular spot on which the 
trespass was committed, and it became a question of fact 
for the jury whether that part of Bnrgey Cleave Garden on 
which the trespass was committed, had been inclosed and 
held in severalty thirty years. That question was left to the 
jury, and they have answered it, in my opinion, very properly, 
in the negative. The result therefore is, that the spot on 
which the trespass was committed, has not been inclosed 
and held in severalty during the period mentioned in the 
replication, and consequently that on this issue the defendant 
is entitled to a verdict. 

Ba yley, J.—It is clear upon the evidence that the land 
constituting Burgey Cleave Garden had been inclosed at 
different periods, part of it more thamthirty years, and part 
of it less than that time. The whole of it, however, wras 
known by the general name of Burgey Cleave Garden, and 
if there had been evidence to shew that tlje part upon which 
the trespass was committed had been inclosed thirty years, 
the plaintiff would on these pleadings have been entitled to 
a verdict. But there was no such evidence; on the con¬ 
trary, we have the concurrent opinion of the judge and the 
jury, that the part on which the trespass was committed 
had been inclosed within thirty years. The only question 

voi. IV. p p 
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in issue was, whether “ the close in the declaration men¬ 
tioned in which, Sic.,” had or had not been “ separated 
from the common for thirty yearsthe jury have found 
that it had not, and it is impossible for us to disturb that 
finding. 


Holroy d, J .— I am also of opinion that there is no ground 
for disturbing this verdict. The evidence and the finding of 
the jury are perfectly ( .eqH8istent, and it is plain upon both, 
that the trespass was committed on that portion of Burge)/ 
Cleave Garden which had been inclosed less than thirty years. 
Upon the merits, therefore, the defendant is entitled to a 
verdict, unless we can say that he is debarred of it by the 
peculiar frame of the pleadings. Now the allegation in the 
replication, upon which the only issue in the cause was 
raised, is, that the close in which, &c. was a dose known by 
the name of Burgetj Cleave Garden . That may he considered 
either as an entire, or a divisible allegation ; that is, either 
as including the whole of Bargea Cleave Garden , or as con¬ 
fined to that part of Burgeif Cleave Garden upon which the 
trespass was committed. At all events it must be considered 
as including the spot upon which the trespass was commit¬ 
ted, for otherwise the replication would be clearly bad. 
Then, if it is an entire allegation, the plaintiff has alleged, 
and of course was bound to prove, that the whole of Burgei / 
Cleave Garden had been inclosed more than thirty years, 
upon which issue the fact is against him. If it is a divisible 
allegation, it becomes*a question of fact, whether the part 
on which the trespass was committed had been inclosed 
more than thirty years, and that question the jury have decid¬ 
ed against the plainjtiff also. It seems to me that it ought 
to be treated as a divisible allegation ; and I am of opinion 
that the jury have done right in finding their verdict for the 
defendant on that issue. In strict practice, perhaps, the 
plaintiff was entitled to a verdict upon the general issue, but 

that would have been useless to him, because as the special 

* 

plea is an answer to the action, the defendant would still be 
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entitled to judgment upon the whole record. Considering 
the allegation as'entire the proper finding would have been, 
that part of Btirgey Cleave Garden had not been inclosed 
thirty years, and that the trespass was committed on that 
part, and then the plaintiff would have had a verdict upon 
the general issue, and the defendant would have had judg¬ 
ment non obstante veredicto. But, ujion the whole, I am 
satisfied that the verdict for the defendant was correct, upon 
the ground that the part of tturg\if £ leave Garden upon 
which the trespass was committed had not been inclosed 
thirty years. 

Rule discharged (a). 


1824. 

ltlCllARDS 


V. 

1'eake. 


(«) Liltledale , ,T. was sitting at Nisi I’rius for the Chief J ustiee. 


O’Brien v. Saxon. 

This was ail action for maliciously, and without any 7° a 11 action 

,, , , . . ... for maliciously 

reasonable or probable cause, suing out a commission of su j n g out a 

bankrupt against the plaintiff. The defendant pleaded, connni&sion of 

that before the suing out of the commission, to wit, on See. against plain- 

at &c. the plaintiff, being a dealer and c hapman, and seek- jant'pl^uled' 

ing his trade and living by buying and selling, and being in- that plaintiff, 

debted to defendant in the sum of £ 100 ami upwards, be- chapman^ 

came and was a bankrupt, within the mcauing of the several a,,tl being in- 
...... debted to the 

statutes then and still m force cmuxTiung bankrupts, or defendant in 

some or one of them, wherefore defendant sued out the ° f 

7 _ 100/. became 

commission of bankrupt mentioned in the declaration. Re- and was a 

plication de injuria sua propria absque uUa tali caus^. De- 

murrer, that by this replication, plaintiff attempts to put in meaning of the 

statutes con¬ 
cerning bankrupts, wherefore defendant sued out the commission in the declaration 
mentioned. The plaintiff replied that the defendant, of his own wrong, &c. committed 
the grievances mentioned in the declaration. On demurrer that the plaintiff by this 
replication, had attempted to put in issue three distinct allegations, viz. the trading, the 
bankruptcy, and the petitioning creditor's debt: Held, that the replication was suffi¬ 
cient, the plea of bankruptcy being pleaded only as matter of excuse. 

P P 2 
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issue three distinct allegations contained in the plea, namely, 
the plaintiff’s trading, his bankruptcy, and the petitioning 
creditor’s debt. Joinder in demurrer. 

Manning , in support of the demurrer. The question 
intended 4o be raised on these pleadings is, whether the 
plaintiff’s replication is not too general for putting in issue 
three things, which ought to be the subjects of distinct tra¬ 
verse, and therefore iq violation of the ad and 3d resolutions 
in Crogate’s case («). 4 The second resolution in that case 
is, “ That when the defendant in his own right, or as ser¬ 
vant to any other, claimcth an interest in the land, or to any 
common, or rent going out of the land, or to any way, or 
passage, upon the land, &c. there de injuria sud propria 
generally is no plea. That if the defendant justifieth as 
servant, there dc injuria sud propria, in some of the said 
cases, with traverse of the commandment, the same being 
made material, is good, &c. For the general plea de injuria 
sud propria, is, properly, when the defendant’s plea doth 
consist merely upon excuse, and upon no matter of interest 
whatsoever. And it is said de injuria sud propria, because 
the injury properly in this case is to the person, or to the 
fame, as battery or imprisonment to the person, or scandal 
to the fame. There if the defendant excuse himself upon 
his own assault, or upon hue and cry, there properly de 
injuria sud propria generally is a good plea, for there the 
defendant’s plea doth consist only upon matter of excuse.” 
The third resolutiorn is, “ That when by the defendant’s 
plea, any authority or power is mediately or immediately 
derived from the plaintiff’, there, although no interest be 
claimed, the plaintiff ought to answer to it, and shall not 
reply generally de injuria sud propria” It is clear, there¬ 
fore, according to these resolutions, that the plaintiff’s re¬ 
plication is too general. In Jones v. Kitchen (b) it was held, 
that a plea de injuria suit propris! absque ull& tali causSl to 
a cognizance for rent in arrear, is bad upon special demur- 

(o') 8 Rep. 66, b. (fr) x Bos. & Pul. 76. 
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rer; and the observations of Eyre, C. J. in that case are 
most cogent in their application to the present. In Cock- 
erili v. Armstrong (a), which was an action of trespass for 
taking a gelding, the defendant pleaded, that the place in 
which, &c. was 100 acres, and that J. S. was seised thereof 
in fee, and that he, as his servant and by his express orders, 
took the gelding damage feasant; and it was held that the 
plaintiff could not reply dc injuria suA, propria absque ullA 
tali causA, for that would put in issuC # three or four things, and 
that the plaintiff must traverse one thing in particular. Bro. 
Ab. Tit. de son tort demesne, pi. 23, 25, and 35. *2 Sound. 
29 5. and 3 Lev. 05. are authorities to the same effect. Now 
in this case the replication puts in issue three distinct mat¬ 
ters, namely, the trading, the act of bankruptcy, and the pe- 
titioning creditor’s debt; and therefore, upon the authorities 
cited, this replication is bad for being too general. 
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Campbell, contra, was slopped by the Court. 

15a yley, J.—I am of opinion that this replication is suf¬ 
ficient. To support the demurrer in this case it must be 
conteuded, that if a party sues out a commission of bank¬ 
rupt against a man who never w'as a trader, or who never 
was indebted, or who never committed an act of bankruptcy, 
in order to defend himself against an action of the pre¬ 
sent description, he can only put in issue one of these three 
propositions, and that he is bound to omit the other two. 
Such an argument, however, cannot possibly be sustained. 
The three circumstauces which are necessary to sustain a 
commission of bankrupt, form one entire proposition; and 
therefore the replication is sufficient without replying, seve¬ 
rally and respectively, to each of the Tacts, which are ne¬ 
cessary to found a commission. The defendant pleads the 
plaintiff’s alleged bankruptcy as mere matter of excuse; to 
which the plaintiff replies generally, that the commission 
was wrongfully sued out, which merely puts in issue the 
single point ifthich the defendant alleges in excuse; and 

(a) Bull, N. P. 93. 
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Crogate’s case is an authority to shew that the general repli¬ 
cation de injuria sua preprint, is proper when the defen¬ 
dant’s plea consists of matter of excuse and of no matter of 
interest whatever. I therefore think that this replication is 
not demurrable. 

t 


ITo luoyDj J.—l am of the same opinion. The defen¬ 
dant’s plea, though it may consist of a statement of different 
facts, is reducible to ,one point of defence or excuse, 
and therefore the general replication de injuria su& propria 
is sufficient. The case of Robinson v. Ray Icy (a) is a case 
in point. That was an action of trespass quarc clausum 
fregit, and the defendant pleaded a right of common for his 
cattle lesaut and couchant; to this the plaintiff replied that 
they were not his own commonable cattle levant and 
couchant; and on special demurrer assigning for cause, 
that the replication was multifarious, the Court held the 
replication good, because the rule is not, that issue must 
be joined on a single fact, but on a single point, and that it 
is not necessary that the single point should consist only of 
a single fact, and Lord Mansfield says, “ There the point 
is the cattle being entitled to common, this is the single 
point of the defence, but, in fact, they must be both his 
own cattle and also levant and couchant, which are two dif¬ 
ferent essential circumstances of their being entitled to com¬ 
mon, and both of them absolutely requisite.” Now in the 
present case the material issue which would be taken on 
these pleadings is, whether the plaintiff had been duly de¬ 
clared a bankrupt within the meaning of the statutes con¬ 
cerning bankrupts. To constitute a man a bankrupt it is 
true that three things must concur, namely, the trading, an 
act of bankruptcy, and a good petitioning creditor’s debt; 
but all these are merely the ingredients of one single propo¬ 
sition, which in this case is pleaded only in excuse, and 
therefore the general replication is sufficient. 


Lm led ale, J. — I am also of the same 'opinion. It is 

(«) 1 Burr. 316. 
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now settled that a plea of bankruptcy will put in issue all 
the circumstances necessary to support a commission, and 
therefore a general replication de sou tort, Sec. will be good 
to that, which forms but one single point or proposition. 
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Judgment for the Plaintiff on demurrer (a). 

(a) Vide Corn. I)ig. lit. Pleader [F. f. 23?] Cockerell v. Armstrong, 
Willes, 09. Cooper v. A/onkc, Id. 52. Hell v. Wardcll, Id. 202. 3 Burr. 
1385. Dayrollcs v. Howard, and Crou'thsr w. lluimbottoui, 7 T. It. 654. 


Williams v. JMokland. 

T. 1I1S was an action on the case, in which the plaintiff de- Running water 

dared in the first count of the declaration, that before the * s 

publici juris, 

committing of the grievances hereinafter mentioned, he was and an indivi- 

lawfully possessed of a messuage or dwelling-house, lands, acquired right 

and premises, wills tin* uppuilemmces, and by reason there- lt by apply* 
c .. . , . , , . . . , ing so much 

or, ot right ought to tune hud and enjoyed, and still of right „f , t as j, e 

ought to have and enjoy, the benefit and advantage of the vv:, ' u . s , t0 a ^ e " 
® J ' , ° neficud pur- 

water of a stream called the Lee river, and w hich during all pose, leaving 
that time of right ought to have run and flowed, and until ^ther^^ho if 
the committing of the grievances hereinafter mentioned, of they acquire a 
right had run and flow ed, and still of right ought to run and subsequent'^ 
flow, unto and past his lauds and premises, for supplying appropriation, 

thc same with water; vet defendant, well knowing the pre- fully be de¬ 
mises, but contriving and intending, &.C.* heretofore, and tul '^ ei * 111 clu r. 

7 n 07 7 enjoyment or 

whilst plaintiff was possessed of tin* tenements with the ap- it. But where 

.purtenances, to wit, on, &,c. at, &c. wrongfully and iitju- G f abaction 0 

riousb erected and made a certain pent-stock, dam, or ° n l ‘ ie cu ^ c 

floodgate, in and across the said stream, higher in the said a water¬ 
course, was 

that defendant had erected a dam above plaintiff’s premises, on the river L. and 
widened another dam, and thereby prevented the water from running in its usual 
course, and in its usifhl calm and smooth manner, to plaintiff ’s premises, and thereby 
the water ran in a different channel and with greater violence, and injured the banks 
and premises of plaintiff; hut,without alleging that lie had sustained an injury from the 
want of a sufficient quantity of water; and the jury having negatived any injury to the 
plaintiff from the causes assigned, but being of opinion that the defendant ought not to 
keep the water pent up in summer time —Held, that the plaintiff was not entitled to a 
verdict. 
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stream than the tenements of plaintiff; and wrongfully and 
injuriously widened and enlarged a certain other pent-stock, 
dam, or floodgate, then being in and across the said stream 
higher in the said stream than the lands and premises of 
plaintiff, and kept and continued the said first mentioned 
pent-stock, dam, or floodgate, so erected and made, and the 
said other pent-stock, dam, or floodgate, so widened, en¬ 
larged, and altered respectively, in and across the said 
stream, for a long space of time, to wit, from thence 
hitherto, and thereby unlawfully and wrongfully prevented 
the water of the stream from running and flowing along its 
usual and regular course, and in its usual calm, moderate, 
and smooth manner, unto and past the lands and premises 
of plaintiff as the same otherwise would have done, and 
thereby the water of the stream ran and flowed iu a different 
direction or channel, and with much greater force, and in¬ 
creased violence and impetuosity, unto and against the banks 
and premises of plaintiff’, and undermined, washed away, 
damaged, and destroyed the banks of the lands of plaintiff, 
&c. Second count, that defendant wrongfully and injuri¬ 
ously stopped, hindered, and prevented the water of the 
stream from running or flow ing unto and past the tenements 
of plaintiff, along its usual or regular course, and in its 
usual calm and smooth manner, as the same otherwise 
would have done; and also wrongfully and injuriously 
caused the water of the stream to run and flow in another 
direction, with much greater force, violence, and impe¬ 
tuosity than it of right 'ought to have and would have done, 
in and against the lands and premises of plaintiff’, and there¬ 
by the banks and other parts of the lands and preqjpges of 
plaintiff were damaged and destroyed. Plea, the general 
issue, not guilty, and issue thereon. At the trial before 
Graham , B. at the last Simmer assize? for the county of 
Kcnt> the jury, upon the facts proved in evidence, delivered 
a special verdict, giving it as thcir> opinion, that no damage 
had been done to the plaintiff ’s banks or lauds, by the 
erection of the pent-stock, or sluices made by the defendant; 
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and that if any injury had arisen to the plaintiff it was to be 1834. 
attributed to the plaintiff’s own neglect in not keeping his 
banks in repair; but they added, “We think the defendant 
ought not to pen up the water in summer time.” It was Morlan*. 
then contended, on the part of the plaintiff, that this finding 
amounted to a verdict for the plaintiff upon the second 
count. The learned judge, however, thought the plaintiff 
concluded by the finding of the jury; inasmuch as the gra¬ 
vamen of the action was not in depriving the plaintiff of the 
usual supply of water, but that the course of the stream had 
been altered, and that the water was thereby caused to flow 
with greater impetuosity, force, and violence, so as to injure 
his banks, and the jury having expressly found that the 
plaintiff had sustained no injury from that cause, the ver¬ 
dict ought to be entered for the defendant; and a verdict 
for the defendant was entered accordingly, with liberty, 
however, to the plaintiff to move to enter a verdict with 
nomiual damages, if the Court should be of opinion that he 
was so entitled. 

Chitly , in Michaelmas Term last, moved accordingly, and 
obtained a rule nisi. 

Marryat (with whom was Holland) was now instructed 
to shew cause, but the Court stopped him, and ' 

Chitty being called upon to support the rule, contended, 
that the latter part of the finding of*the jury clearly entitled 
the plaintiff to a verdict for nominal damages. The jury 
having expressed their opinion that the defendant ought not 
to pen up the water in the simmer time, was demonstration 
“that, in their judgment, the plaintiff ha^ sustained some 
damage; but whether they were of that opinion or not, it 
was a necessary inference, that the plaintiff had sustained 
an injury by the penning up of the water, whereby he was 
deprived of Jhe benefit of that usual supply of water at a 
season of the year when water was most necessary to the 
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William* 


v. 

MottLAND. 


beneficial occupation of his premises. It was impossible 
to doubt that, in this respect at least, the plaintiff had sus¬ 
tained an injurj'. To entitle the plaintiff' to a verdict, it was 
not incumbent on him to shew that he bad sustained any 
pecuniary damage. It Was sufficient to lay before the jury 
general evidence, that he had been prejudiced in the enjoy¬ 
ment of the stream of water, which had before the cause of 
action in question ran ami llowed past his lands and pre¬ 
mises. In trespass itri.va settled rule, that actual damage 
need not be proved, and even though special damage be 
alleged, no evidence of such damage is necessary to entitle 
the plaintiff’ to a verdict. On the second count at least, the 
plaintiff’ was entitled to have a verdict, because the allega¬ 
tion there was that the defendant had wrongfully and inju¬ 
riously prevented the water of the stream from running or 
flowing unto and past the tenements of the pluintiff . That 
allegation was proved in evidence, aud affirmed by the find¬ 
ing of the jury; and though no special damage was alleged 
or proved, still, in point of law, the plaintiff was entitled to 
a verdict for nominal damages. 


Bay lev, J.—It appears to me, that this rule ought to be 
discharged, and my opinion is founded on the nature of run¬ 
ning water, and the manner in which a right to it can be 
obtained. Running water is originally publici juris; but as 
soon as a man has appiopriated any part of a running 
stream to his own use, which was previously unoccupied by 
any body else, he may 'acquire a right to the part he has so 
appropriated, aud his right will be co-cxteusivc with the 
beneficial *uscs to which lie is capable of applying it; and 
subject to that rights the rest is left at large for the benefit 
of the public. 'J’hc person who first obtains a right to the 
exclusive enjoyment of water, is considered by law as hav¬ 
ing the primitive right, and the rights of other persons will 
be subject to his; and he who obtains the secondary right 
, must use his own so as not to interfere with the rights of 
others, ff that is the true character of the right to water, 
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it follows as a necessary consequence, that when a party 
complains that another has deprived him of water which 
came to his premises, he must shew that it was water that 
he had a right to have the beneficial use of, and that he was 
deprived of that which he was capable of applying to some 
uses of his own. The plaintiff, by his declarafion, claims 
a right to the use of this water at all times, but still if he 
had as much water as was necessary to supply his land, the 
defendant would be guilty of no wrong in preventing any 
additional quantity from coming to las premises. It is not 
necessary that the plaintiff should have a greater supply, if 
be already has the ample use, benefit, and enjoyment of as 
much as he can poBsiblv want. The gravamen of the in¬ 
jury alleged in the first count of the declaration is, that the 
defendant unlawfully and wrongfully prevented the water of 
the stream from running and flowing in its usual and regu¬ 
lar course, and its usual calm, moderate, and smooth man¬ 
ner, unto and past the plaintiff’s lands, as the same other¬ 
wise would have done, and thereby the water of the stream 
ran in a different direction, &c. The plaintiff does not here 
complain that he was deprived of that usual and ample 
supply of water which was necessary for the supply of his 
land, and the ample and convenient use thereof. He com¬ 
plains of an alteration of the course of the river; but non 
constat that that deprived him of the necessary supply of 
water for his premises. Then the sec&nd count does not 
carry the case any failhcr; and indeed, l doubt whether that 
count could be supported in law* The gravamen of that 
couut is, that the defendant wrongfully and injuriously stopt, 
hindered, and prevented the water of the stream from run¬ 
ning and flowing in its usual or regular course, and in its 
usual calm and smooth manner. Suppose that to be so, 
still it does not appear that the plaintiff has sustained any 
injury. He has not alleged any; and as he has sustained 
none, then he is clearly not at liberty to predicate that the 
defendant lias wrongfully prevented the water from running 
in its usual course. The jury have negatived all injury, 
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and therefore it appears to me that the defendant is enti¬ 
tled to retain the verdict. 

i 

Holuoyb, J.—I am also of opinion, as far as the cir¬ 
cumstances of this casefcre communicated to us, that the 
verdict which was entered for the defendant is correct, and 
that the plaintiff" is not entitled to have a verdict entered for 
him. Running water is not in its nature private property 
originally ; at least no-longer than it remains on the land of 
the person to whom it comes. Now, before the" water came 
to the plaintiff’s premises, independently of appropriation 
or prior usage, he would not be entitled to it; nor could it 
be said to be his property though he might sustain some 
damage by the stoppage of it. Running w 7 ater may become 
the property or quasi the property of another person before 
it comes to the plaintiff’s premises, either by prior use or 
previous appropriation to himself, and that person may have 
a right to use it so as to prevent its coming at all times in 
a particular manner to the premises of others. This prin¬ 
ciple may, in its application, be extremely advantageous to 
the public. Many very valuable mills, which are of great 
benefit to the manufactures of the country, could not exist 
but for this doctrine. In the case of Jiealy v. Shaw ( a ) that 
principle was recognised and acted upon • but the decision 
there will not help this plaintiff, because he does not, 
by his declaration 1 , allege a cause of injury, to which that 
case can apply. In that case the persons under whom the 
defendants claimed had'erected a mill near the river Irwell t 
in the year 1724, and w r ater was brought from the river, by 
means of a weir and sluice, adequate in quantity to the wants 
of the then owners, die remainder continuing to flow on as 
before in the natural channel. Two other weirs were sub¬ 
sequently erected at different periods on the same premises, 
and as the works were from time to time enlarged, more 
water was taken from the Irwell 'do supply them, and no 
objection was made, there being then no other mill on the 

(a) 6 East, 208. 
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stream in that part of the country. In the year 1767 the 
plaintiff erected a weir and sluice on his premises, which 
were situated »lower down on the stream, and between the 
works of the defendants and the tail of their sluice, where 
the water was again returned into tjje bed of the river, which 
there made a great bend. In 1 79^ the persons upderwhom 
the defendants immediately claimed, erected another weir 
about forty yards higher up the river "and at the same time 
the sluice by which their works were supplied was consider¬ 
ably widened and deepened, so •tliat nearly double the 
quantity of water was drawn from the Irwell which had ever 
before been taken. The effect of this was, that the works 
of the plaintiff were materially impeded, and they were some¬ 
times obliged to stop working altogether; and the Court 
held that though the defendants or those from whom they 
claimed might have originally appropriated the whole of the 
water to themselves, yet as the plaintiff had subsequently 
appropriated the remainder to himself, they could not by 
enlarging their sluice deprive him of that water in which he 
had acquired a right by enjoyment. If in the present case 
the plaintiff had framed his declaration so as to shew that 
he was entitled to the unappropriated water of the stream, 
and had alleged that he had been deprived of the use of the 
surplus water, then possibly he might have been entitled to 
a verdict, but the present declaration is framed with a totally 
different view from that now insisted upon as the ground on 
which he is entitled to a verdict. This *action is not for 
preventing the water from coming # down to the plaintiff's 
premises, but it is for erecting one pent-stock and enlarging 
another, so as to prevent the water of the stream from run¬ 
ning along in its usual and regular course, and in its usual 
calm, moderate, and smooth manner,’ and diverting it into 
another channel, so as to let it come with much greater im¬ 
petuosity against the plaintiff's premises than before. Un¬ 
doubtedly it is alleged in the declaration that the plaintiff 
had the enjoyment and use of the water, and it was 
proved that the water was prevented from going down to 
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the plaintiff’s premises; but it is not alleged that the plain* 
tiff was damnified by the want of water, or that his premises 
were of less value than if the water had been suffered to flow 
in the former manner. Nothing of that kind is alleged, nor 
indeed was any thing of that kind proved. The learned 
Judge’s report appears to me to shew, that no injury was 
done to the plaintiff’s premises, and what the jury have 
found, negatives any right of action for the injury for which 
the plaintiff claimed to recover. We must, therefore, con-> 
sider this declaration as flamed upon a cause of action which 
was not proved. Merely obstructing the water which had 
been accustomed to flow through his lands, does not per se 
afford any grouud of action. Some benefit must be shewn 
to have arisen from the water going to his lands, or at least 
it was necessary to shew that some deterioration was occa¬ 
sioned to his premises from the subtraction of the water. 
That not being the case, the plaintiff is clearlv not entitled 
to a verdict. 

Littleoale, J.—I am of the same opinion. The first 
count of the declaration does not allege that the plaintiff has 
been deprived of any benefit arising from the water; but the 
allegation is, that the defendant wrongfully ami injuriously 
dh$rted the water in such a nay as to prevent its flowing in 
its usual calm, moderate, and smooth manner. Jt does not 
go on to say, that the plaintiff had been thereby deprived of 
the use and benefit of water for the necessary enjoyment of 
his premises. The way in which the plaintiff’s declaration 
is framed in the beginning, shews that the case pul by Mr. 
Chitty of an action of trespass is wholly inapplicable. In 
actions of trespass it is in general not necessary to prove 
pecuniary damage to have been sustained, although it be 
alleged; for in trespass to land, for instance, if a man wrong¬ 
fully comes upon the land of another, in point of law damages 
are considered as consequent, though none be actually sus¬ 
tained. So if a man has a right of way, and his right be 
obstructed or hindered, that will give him a cause of action, 
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although he sustains no pecuniary injury. The same prin¬ 
ciple applies to the disturbance of a right of common, where 
the injury being to the right which the plaintiff is entitled to 
exercise, from day to day, a cause of action arises, though 
no actual injury is sustained. This is a settled principle in 
the cases to which I have alluded; but generally speaking 
there must be a temporal loss or damage accruing from the 
wrongful act of another, in order to entitle a plaintiff to 
maintain an action on the case. Com. Dig. tit. action upon 
the case for a disturbance, A. 1. Now, applying that prin¬ 
ciple to the present case, it is clear that the plaintiff has made 
out no title to a verdict. Assuming that the finding of the 
jury shews that the plaintiff lias sustained a wrong and injury 
by the act of the defendant in penning up the water during 
the summer, still the plaintiff has not alleged any temporary 
loss or damage by reason of that circumstance. The plain¬ 
tiff might sustain a temporary loss or damage by the depriva¬ 
tion of water during that particular season of the year. It 
may be intended that during the time the alleged obstruc¬ 
tion took place, he had occasion for water for domestic 
purposes in his house or for the irrigation of his meadows, 
yet the finding of the jury will not entitle him to a verdict 
for an injury which he does not allege in his declaration. 
The plaintiff may have a remedy if he sustains a temportj0ry 
loss or damage in this respect; but water is of that peculiar 
nature, that a man cannot say that the mere diversion of it 
will, per se, give him a right of action : sdne special injury 
must be alleged and proved. Assigning, however, that the 
plaintiff may have sustained a loss by the act of the defendant 
in stopping the water during the summer, still that is not the 
ground of his complaint. He only alleges that his banks 
have been injured by reason of the flowing of the water in 
a more impetuous manner through a different channel. He 
does not complain of any want of water, or that he has sus¬ 
tained any damage by the penning up of the stream; and 
therefore to entitle him to a verdict, he must not only have 
alleged but proved a damage arising from the want of water. 
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It is ft general rule of law that everybody has a fight to use 
the water of a stream provided he does not, by the use of 
it, injure any right which other persons may jiave acquired 
by previous appropriation. If a man has acquired a right 
over water by appropriating it to his own benefit, he may 
divert it to his own purposes, but if he has never ( appropriated 
the whole of it to his own use, it is very fit and proper that 
other persons should* have the benefit of the surplus; but 
inasmuch as this declaration does not allege that the plaintiff 
has sustained any injury, the mere diverting of the water 
will not alone entitle the plaintiff to maintain an action. 


Rule discharged fa). 

(«) Vide Duncombe v. Randall, Hetley, 32 ; Brown v. Best, 1 Wils, 
174; and Cos v. Mathews, 1 Vent. 237 . 


The King v . R. S. Cooke. * 

The Court will INDICTMENT against Cooke and others for a conspiracy, 

fi»tlve°plea^in to which the defendant Cooke pleaded in abatement as fol- 

abatement, to lows • —« And Richard Stafford Cooke , Lord Stafford , 

for a misde- Baron Stafford, who is indicted by the name of Richard 

meanour,wlien Stafford Cooke , late of the parish of Castiechurch, in the 
once pleaded, M r 

to be amended, county of Stafford, gentleman, in his own person comes, 
ajpb^way^ ^ having heard-the said indictment read, prays judgment 
of abatement of the said indictment, because he says, that on the day of 
for*a m°isd<t taking the inquisition aforesaid, and long before, he was, and 
—from theuce hitherto hath been, and still is, Lord Stafford 
demurrer for Baron Stafford , and the state, degree, title and honour of 
what manner 0 Stafford, Baron Stafford, on the day of taking the 
defendant de- inquisition aforesaid, and long before, had and enjoyed, and 
anddiat he * 6 st ^ has and enjoys; and this he the said'Richard Stafford 
was ^peer of Cooke , Lord Stafford, Baron Stafford, is ready to verify. 
Kingdom. Wherefore, &c. Demurrer to the plea, and joinder in de¬ 
murrer. 
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The Court baviug refused to quash the plea upon mo¬ 
tion (a), and the prosecutor having subsequently demurred 
to it, 

Campbell, in Easter Term last, moved for leave to amend 
the plea, sed. 

Per Curiam. —This is a dilatory'plea; a mere plea of 
misnomer standing upon the same footing as the common 
pleas in abatement in civil cases, which are never allowed to 
be amended. It goes merely to the description of the de¬ 
fendant, and entirely avoids the merits of the case. The 
indictment must be tried in the same form, whether the plea 
is true or false, if we were to allow the defendant to 
amend, w'e should in effect be trying the question of the 
peerage. No instance can be found in which such a per¬ 
mission has been granted, and the Court will not depart 
from the rule laid down in civil cases, not to allow' a plea 
in abatement to be amended, and thereby set up a precedent, 
which would be highly dangerous in its consequences. 

Rule refused. 


m 

m 4 . 

Thn ff nun. 


The demurrer w 7 as now' argued by 

Talfourd, on the part of the prosecution. There are two 
objections to this plea, and both are fatal. First, it does not 
shew upon the face of it that the defendant claims to be a 
peer of England or of the United Kingdom; and second, it 
does not set out the mode in which he derives his claim. 
First, no one can claim to be a peer of the realm without 
first shewing that he is a lord of parliament: Lord Sanchar’s 
case (b ); and 2 Inst. 667, where it is said by Lord Coke , 
“ all dukes, marquesses, earls, viscounts, and barons of other 
nations, or which are not lords of the parliament of England , 
are named armigetf, if they be no knights, and if knights, 
then they are named milites.” The plea claims the title of 
“ Baron Stafford” not Baron of Stafford, and therefore 
(«) Vide*uite, 114 . ( b) 9 Rep- ltr. 
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does not shew that the title is taken from any place within 
the United Kingdom, for the title of Baron Stafford may 
exist in some other country; and although i! may not be 
necessary to shew a derivation of the title from England, 
still it is necessary to shew, what is certainly not shewn by 
this plea, a right to enjoy the title in England. A plea, 
similar to this, has indeed been held sufficient, without aver¬ 
ring that the defendant was Unus Parium llegni Angliae; 
Rex v. Knollys ( a): but the ground of that decision was that 
the plea set out the letter-patent by which the peerage then 
in question was created. It will, perhaps, be said that as 
there is in the statute book an act of parliament (6), entitled 
“ An act for the restitution in blood of the Lord Stafford,” 
the Court must take judicial notice that “ Lord Stafford, 
Baron Stafford is an English title; and that so the plea 
may be supported. But in the first place that was only a 
private and personal act, therefore the Court cannot take 
judicial notice of it; and in the second, as the plea does not 
shew that the title now claimed is the same as fhat mentioned 
in the act, the Court cannot intend their identity. The dis¬ 
tinctions between a public and a private act are enumerated 
in Buller y s Nisi Prius (c), and this act does not possess any 
one of the characteristics there attributed^ to public acts. 
But if the act could be noticed, still it docs not respect the 
same title which the defendant claims, for the act restored 
the party to the title of Lord Stafford , and authorised him 
to bear the arms of the Barons of Stafford, whereas the de¬ 
fendant claims to be Baron Stafford. Secondly, the plea 
is bad for not shewing how and by what mode the defendant 
derives his,title. There are four modes of doing this; by 
writ, by letters-patept, by descent, and by prescription. 
The first of these would be triable by record, the second by 
production of the letters-patent, and the third and fourth by 
the countiy; Rex v. Knollys, and the authorities there 
cited: and therefore unless the mode by which the title is 
derived appears upon the plea, it is bad for uncertainty, for 
(e) 1 Id. Ray. 10. (b) 1 Ed. 0. (c) 2t3. 
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the prosecutor cannot possibly ascertain in what form he is 1624. 
to take issue upon it. It is only further to be observed 
that this is tperely a dilatory plea, and therefore will not llj e Ki»o 
be viewed with favor by the Court, as it tends to a delay Cooke. 
of public justice. 


Campbell, contnl. The Court will, if they cau, give a 
reasonable intendment to the plea, and so construed, there 
is enough stated upon the face of it to lead them to the 
presumption that the defendant is sAid claims to be a peer of 
England and of parliament. [ Bay ley, J. May he not be 
Baron Stafford of Ireland , or of any other country ?] The 
statute 1 Ed. 6. proves the title to be English, and the 
Court will not go out of their way to infer that it is foreign. 
Without the statute it would perhaps be difficult to support 
the plea, but thus aided the plea is clearly good. If the 
1 Ed. 6. is a public act, the Court will look at it the same 
as if it had been set out in the plea. Now it is a public act. 
All acts which respect the government and measures of 
state, are public acts : that is the true criterion. This act 
touches the king’s prerogative; it affects one branch of the 
legislature, and consequently all the peers of the realm; 
and as such it is a public act, and must be judicially noticed 
by the Court. Then, what is the operation of the act? It 
restores Lord Stafford in blood; it declares that he shall 
have iu parliament and in other places,, the room, name, 
place, and voice of a baron, and it empowers him to take 
and bear the arms of the Barons of Stafford. In judicial 
proceedings of whatever kind, if a person is described as a 
peer by a title of peerage in England, he must be considered 
as described and as being a peer of England. Such is the 
description in this act; the barony of Stafford is described 
as a peerage in England, and therefore the person so alluded 
to must be taken to be a peer of England. Neither does 
the plea present any difficulty to the prosecutor in taking 
issue upon it, for the act shews the origin of the peerage, 
which can have come to the defendant only by descent; and 

0 2 2 
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therefore it was not necessary to aver a claim by descent, 
and the plea is good without such averment. 

Talfourd, in reply, was stopt by the Court. 


Bayley, J.—The defendant insists that lie is not properly 
described in the indictment, but if the indictment had de¬ 
scribed him as a peer, he would not thereby have been 
entitled to claim any privilege of peerage. The plea there¬ 
fore is a dilatory plea, an ordinary plea in abatement, and 
falls within the rule which says that pleas in abatement to 
writs or indictments must give a better writ or count, and 
must be certain in every particular : consequently the defen¬ 
dant was bound to shew, not only that he had the right to a 
peerage, but also the mode by which he derived that right. 
There are many good reasons for this rule, as applicable to 
the present case. In the first place, the prosecutor has a 
right to take issue upon the fact of peerage, and the inode 
of trial depends upon and varies with the nature of the 
claim. If the defendant claims to be a peer by writ, he is 
no peer until he has taken his seat as such, and that fact 
must be tried by the record of parliament. If he claims by 
patent, the patent must be produced, and then, and not till 
then, his title is complete. In such a case the replication 
would be non concessit, and that issue would be triable by 
the patent itself. If he claims by descent, or by prescription, 
that must be tricftl by a jury. The difference in the inode 
of trial, consequent uppn these different species of claim, 
shews that tin omission in this plea of the particular mode 
in which the defendant claims his title, is an objection to 
the substance, and not merely to the form of the plea; 
though that is unnecessary, because a plea in abatement 
must be good in form as well as substance. Then, is this 
objection obviated by the statute of Edward the sixth ? I 
think clearly not. The defendant styles himself Lord Staf¬ 
ford, Baron Stafford, but the mere calling a person a lord 
w id not shew him to be a peer of parliament, as w r as decided 
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in Level's ease, cited in the Countess of Rutland's ease (a). 1824. 

But it is said the Court must presume that the defendant 
is the heir male of the person restored to the title of Lord v. 
Stafford by the act. If the description of the defendant in COOft5i ’ 
the plea were the same as that in the act, which it is not, 
still it would be necessary for him to aver that he was the 
heir male ; and looking at the act an*d the plea, before the 
Court can identify the title in the one with that in the other, 
they must presume much more than they ought to do in 
favor of a plea in abatement. There may be other Lords 
Stafford. “ Lord Staff ord ” is the only title which the act 
recites; for though jl declares that he shall be a baron, it 
floes not say by what title. It empowers him to bear the 
arms of the “ Barons of Stafford evidently leading to the 
presumption that the original title had been, not Baron 
Stafford, but Baron of Stafford. In cither point of view, 
therefore, this plea is bad. If we exclude the act from 
our consideration, it is bad for not shewing how the title 
claimed is derived. If we take notice of the act, as a public 
act, (and whether we can or cannot do so, it is not necessary 
on the present occasion to decide, and upon that point, 
therefore, I express no opinion,) it is equally bad, for not 
averring that the defendant is the heir male of the person 
restored to the peerage by the act. For these reasons 1 
am of opinion that there must be judgment of respondeat 
ouster. 


IloLUOY l), J. concur!ed (6). 


.1 udgmenl accordingly. 


(e) 6 Rep. 53. 


(6) Littlcdutv, J. was absent. 
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1824. 


Clementi and others v. Walker. 

The privileges 

the copyright ^HIS was an action on the case, in which the plaintiffs 

acts of "this declared, t,hat before and at the time of committing the 

not c«eiid°to g r * evancC!S thereinafter mentioned, they were the proprietors 

books printed of the copyright of and in a certain book, being a musical 

Where the composition, called “ Five Henri Quatre , the celebrated 

author of a French national air, with an introduction, and eight varia- 

position sold tions for the piano-forte,” first printed and published within 

the right of fourteen vears last past: to wit, at (Vestminster in the 
publishingit to * 1 7 ’ 

a music seller county of Middles ex; yet defendant, \\ell knowing the pre- 
1814^ rescrv- m i scs > hut contriving, anti wrongfully and injuriously intend¬ 
ing to himself ing } & c . theretofore, and after the passing of a certain act of 
the right of , , . , . .. 

publishing it parliament, passed m the 54th year of Ireo. 3., to wit, on 

m England, the 2Gth Januari /, 1and on divers other days and times 
and in the ... . 

same year he between that day and the day of exhibiting the bill of the said 

to^an W ° rk Pontiffs against defendant, to wit, at, &c. knowingly, wrong- 

Englinh music full)', and injuriously, ami w ithout the consent of plaintiffs, 

paro/’ who im- s0 being the proprietors of the copyright of and in such 

mediately pub- book, first had and obtained in writing, printed and caused 

lished it; and , . , ^ 

in 1818, B. to be printed divers, to wit, L 2()00 copies of the said book of 

Ewg/h/i music P^hitiffs, by means whereof plaintiffs were greatly injured 

seller, bought and damnified, to wit, at, &e. There were seven other 

of the"comp!> couw ts for publishing and exposing to sale pirated copies of 

sition, in the the same work. v At the trial before Abbott, C. J. at the 

traded at Paris, Middlesex Sittings in last Hilary Term, the plaintiffs had a 

and republish- verdict with nominal damages, subject to the opinion of the 
ed it here on ^ a J 

his own ac- Court upon the following case :■— 

count; and in Mr. p Kalkbrenner , a foreigner, composed the music in 
1822 the . .* a* i 

author exe- question in Frame, in the year 1814. Before he came to 
assignment "of England, which he did in June in that year, he agreed with 
the copyright Mr. Pleyel, a publisher of music in Paris, that he should 
writing have the right of publishing such lpusic in France only, re- 
lleld, that A. serving to himself the right of publication in England. It 
maintain an was not pub^hed m France before Mr. Kalkbrenner quit- 
led that country to come to England. On the 17th of 
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June, 1814, there were deposited by Mr. Pley el five copies 1824. 

of the musical composition in question in the depot at 
Paris, for etftry of copyright in France. It has been pub- Clementi 
lislied and sold in France up to the present time. Shortly Walker. 
after Mr. Kalkbrenner arrived in England, viz. on the 12th 
of July, 1814, he sold the work in questiod, with two 
others, by a parol agreement, for the sum of 30/. to the 
plaintiffs, and two other partners since dead; and which 
sum was then paid to him for th$«ume. A few days after 
such sale, Mr. Kalkbrenner returned to France, and there 
corrected the engraving of the composition for the publica¬ 
tion in Paris for Mr. P/eijef, and did not see the work 
published at Paris till the following year, 1813. The 
plaintiffs first published the composition in England be¬ 
tween the 3d and 10th of September, 1814. At the dis¬ 
tance of two years after this, Mr. Kalkbrenner was paid by 
Mr. Pleyel 200 francs, which is equal to about 8/. sterling, 
for the right Mr. Kalkbrenner had so sold to him. On the 
24th of January, 1822, Mr. Kalkbrenner being in England, 
executed an assignment in writing of his copyright in the 
musical composition in question to the plaintiffs, agreeably 
to the terms of sale made by him to them in 1814. The 
defendant sold a copy of the work in question to Mr. Lind¬ 
sey on the 20th of February, 1822, at his shop in London, 
for two shillings. Such copy was on English paper, and 
from an English engraving. The son b/ the defendant, in 
1818, purchased a copy of the composition published by 
Mr. Plcyef, at a shop in France, with a number of others 
by the same author, which the defendant caused to be en¬ 
graved and published in England in December; 1818. The 
defendant’s edition was a fac-simile of the copy so purchased 
by his son, and there was no difference between that edition 
and the edition •published and sold by the plaintiffs in 
England. There is a register kept at Paris, and by the 
law of France, all musical publications must be registered, 
and a copy»of the said composition was duly registered and 
deposited there on the 17th of June, 18 \4i The defend- 
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ant’s son never heard or saw the composition until he saw 
it at the shop in Paris in 1818. 

f 

Comyn , for the plaintiffs. The plaintiffs are entitled, as 
the proprietors of the copyright, to maintain this action. By 
the statute *8 June, c. 19- the sole right of printing any work 
was conferred upon Use author, or his assignee, for fourteen 
years, that period to begin from the day of his first publish¬ 
ing the work. That sttifute is explained and extended by 
the subsequent statutes 41 Geo. 3. c. 107. and 54 Geo. 3. 
c. 156., and as all three were passed for the purpose of 
protecting the rights of authors, they must all receive the 
construction most favorable to authors. The first publi¬ 
cation by the plaintiffs, who were the assignees of the 
author, was in September, 1814; and though that, accord¬ 
ing to the case of Poivcr v. Walker (//), did not confer upon 
them the exclusive right of printing the work, because there 
was no consent of the author in writing for that purpose, as 
required by the statute, still, as that publication was made 
with the consent of the author, it must be taken as a pub¬ 
lication by him, and then the subsequent printing of the 
work by the defendant becomes a wrongful publication, for 
which the plaintiffs are entitled to a remedy. The partial 
sale of the work by the author in France, in 1814, did not 
give the defendant any right to publish it in England. The 
right in the work, vested in the author in 1814, and it re¬ 
mained entire in him until he made a legal assignment of it 
to the plaintiffs in 1822. Therefore a sale by the defendant 
after that assignment was au infringement of the right then 
vested in the plaintiffs, by means of which they have ac¬ 
quired a good right of action. 


Campbell, contrd. The work was first published, with 
the consent of the author, in France , and by that act his 
right to an exclusive publication in England was gone. It 

is true, that in Edgeberry v .Stephens (b) it is sa*id, “ a grant 

* 

(a) 3M.&S. 7. ( b ) 1 Salk. 447. 
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of a monopoly may be to the first inventor by the 21 Jac. 1. 
and if the invention be new in England, a patent may be 
granted, though the thing was practised beyond sea before;” 
but that case depended upon the language of a statute very 
distinct in its object from those now in review; “ for,” it is 
added, “ the statute speaks of new manufactures within this 
realm; so that if they be new here, it fs within the statute; 
for the act intended to encourage new devices useful to the 
kingdom, and whether learned by tsftvel or by study, it is 
the same thing.” The statute of Anm confers upon the 
author the exclusive right of printing, for a period which is 
to commence from the time of his first publishing, and that 
statute, as well as those which followed it, clearly apply to 
works first published in England. The second section of 
the 8 Anne, which requires the entry of all books, and the 
delivery of a certain number of copies of them at Stationers' 
Hall; and the fourth section, which empowers the Arch¬ 
bishop of Canterbury, and the other officers of state, to 
regulate the prices of books; both plainly refer to works 
published for the first time in England. The seventh sec¬ 
tion, which provides that the act shall not extend to pro¬ 
hibit the importation of any book printed in Greek, Latin, 
or any other language, beyond sea, evidently implies that 
any book actually printed in a foreign country, may legally 
be imported into this country, and sold here; and if it is 
allowable to sell such books here, it seem,? impossible to 
give any good reason why it should not also be allowed to 
reprint them here, which would be beneficial to the nation, 
as affording a mode of employment for British capital, 
talent, and industry. The 12 Geo. 3. c. 36. which has not 
been cited on the other side, strengthens this argument, be¬ 
cause, although it prohibits the importation of books origi¬ 
nally printed in Bhgland and subsequently reprinted in 
foreign countries, it does not prohibit the importation of 
books originally printed id foreign countries. By originally 
publishing his*work at Paris, the author dedicated it to the 
service of all mankind, and having so done, he cannot afler- 
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■ 1824. wards. set up a claim to the exclusive publication of it in 
England. There can be no doubt that the defendant might 

IXXMENTI ** , 

v. legally have imported and sold in this country any number 

Waike*. CO pj eg p r i nle d in France; and upon what principle can 
it be contended that he might not also reprint the work 
here ? Can it be said, that if some individual in England 
reprints a work which has been published for half a century 
in France , the author may, after such an interval, come for¬ 
ward here for the first* time and claim the copyright, reprint 
it here himself, and then maintain an action against the in¬ 
dividual who had already reprinted it here ? Surely not; 
and yet to that length the argument on the part of the 
plaintiffs must go. If the author had the right to an exclu¬ 
sive publication in both countries, the plaintiffs are not his 
assignees within the meaning of the statute. They are 
the assiguees of a part of the copyright only; but a copy¬ 
right cannot be divided into parts; and therefore, upon that 
ground, this action is not maintainable. But if they are, 
properly speaking, the assignees of the copyright, still, no 
right vested in them until the year 1822, before which time 
the defendant had published the work here. That was a 
lawful publication, for he might then have imported copies 
of the French publication, and therefore the subsequent sale 
was lawful also. The main argument however is, that the 
author having previously published in France , has dedicated 
the work to aU the world, and cannot now set up a claim 
to an exclusive publication in England. 

The case was argued on a former day, when the Court 
took tiirie to consider of their judgment, which was now 
delivered by 

Bayley, J. who, after stating the facts of the case, pro¬ 
ceeded as follows:—The question for the consideration of 
the Court is, whether, under the Circumstances of this case, 
the plaintiff is entitled to maintain this action. The first 
point is, whether the publication of the work in the month 
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of September, 1814, gave auy privileges [conferred upon 1824. 

authors under the different acts of parliament on wbic|i the 

• Clemekti 

question arises] either to the plaintiffs, or to Kalkbrenner ; Vm 

and we are of opinion that it did not. We think it clearly Walker. 

gave none to the plaintiffs, because there was no assign¬ 
ment or consent in writing from Kalkbrenner to them, so 
as to make it a privileged publication ;• for, according to the 
case of Power v. Walker , which is founded upon the words 
of the different statutes, there musfr%ither be a consent or 
an assignment in writing, a parol assignment being insuf¬ 
ficient to confer auy privilege upon the assignee by whom 
the publication is made. We think also, that there was no 
exclusive privilege conferred on Kalkbrenner , because the 
work was not printed on his account, nor had he any thing 
to do with the printing of it; and though he had done what 
he might think sufficient to give a right to the present 
plaintiff to print and publish, yet he had not done that with 
any view of conferring a benefit or privilege on himself. 

Then the next question is, whether the publication by the 
defendant, in 1818, was at that time a wrongful publication, 
so that Kalkbrenner, or any other person who might claim 
under him, and have an effectual title under him, might 
cither immediately, or at any distant period of time, when 
he or they should have printed and published in this king¬ 
dom, put a stop to the defendant’s publication. That 
question will depend upon two points; first, whether the 
statutes which give a privilege to publications in this 
country, confine the privilege to books printed here, or 
whether they extend the privilege to books printed abroad, 
which have never been published by the author’here; and 
second, whether that privilege extends to the case of an 
author who first publishes abroad, and afterwards publishes 
here, but not until* a reasonable time for his publishing in 
this country has elapsed, and after some other person, with¬ 
out any fraud, and in the fair course of trade, has published 
the work her!. It appears to us, upon looking at the dif¬ 
ferent statutes upon this subject, that they confer the privi- 
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1824. lego upon British publications only, and that they do not 

V *^ v ^ cooler, and were not intended to confer, any privilege on 

Clemen n f ore jg n publications. The different statutes 1 upon this sub- 

Walker. ject, it is to be observed, apply to printed books, and to 

printed books only. It is recited by 8 Anne , c. IQ. “ That 
printers, booksellers and others, had of late frequently taken 
the liberty of printing, reprinting, &c. books and other 
writings without the consent of the authors or proprietors 
of such books and waitings, to their very great detriment, 
and too often to the ruin of them and their familiesand 
to prevent such practices in future, and for the encourage¬ 
ment of learned men to compose and write useful books, it 
enacts, that the author of any book or books already printed, 
Stc. shall have the sole right and liberty of printing such 
book or books for the term of twenty-one years; and that 
the author of any book or books already composed, and not 
printed and published, or that shall thereafter be composed, 
shall have the sole right of printing such book or books for 
the term of fourteen years; and that if any other persoti 
shall print, reprint, or import any such book or books with¬ 
out the consent of the proprietors thereof first had and ob¬ 
tained ill writing, signed in the presence of two or more 
witnesses; or knowing the same to be so printed or re¬ 
printed, shall sell, See. without such consent, he shall be 
liable to the forfeitures and penalties therein mentioned. 
By sect. 2. it is -enacted, that no person shall be subject to 
these forfeitures or penalties for printing or reprinting any 
book without such consent, unless the title of such book 
hereafter published shall, before such publication, (that is, by 
the author,) be entered in the register book of the company 
at Stationers’ Hall, kc. By sect. 5. it is enacted, that nine 
copies of each book, on the best paper, that shall be printed 
and published as aforesaid, &c. shall fie delivered to the 
warehouse keeper of the company at Stationers’ Hall, &c. 
before such publication made, for the use of the royal library, 
and the libraries of Ox foul, Cambridge, th<fc four Scotch 
universities, Stun College in London, and the Faculty 
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of Advocates’ Library in Edinburgh, on pain of forfeit¬ 
ing five pounds for every copy, besides the value of the 
copy to be recovered, &c. and if the penalties are incurred 
in Scotland, tfiey shall, by sect. 6., be recovered in the 
Court of Session; and by s. 7 it is enacted, that nothing 
in this act shall be construed to extend to prohibit the im¬ 
portation, vending or selling of any books in Greek, Latin, 
or any other foreign language, printed beyond the seas. 
Therefore the statute of Anne applies not only to books 
thereafter to be printed, but extends also to books which 
have been previously printed, and it would have been a 
remarkable thing if the legislature had been conferring this 
exclusive privilege, at that period of time, upon books 
which had not been printed in this kingdom, but which had 
been printed abroad. The legislature must be presumed to 
have British interests and British learning in view when 
they passed this act. Printing works in this kingdom brings 
into activity British capital, British workmen, British ma¬ 
terials, and it produces a circulation of literary knowledge 
within the reach of the British public. Upon publications 
printed abroad, British capital, British workmen, or British 
materials are not likely to be employed, and it may be 
matter of mere chance whether such works when published 
will ultimately reach the British public or find their way 
amongst British readers, and if they do, the advantage will 
not be so great as if they were published in this kingdom. 
And, therefore, unless there were words clearly shewing that 
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the privilege was meant to be extended to works printed 
abroad, we think, from the nature of the thing, the privilege 
must be confined to books printed in this country. The 
words of the statute of Anne, it is true, speak generally of 
printing, w ithout saying where printed, but that is an act of 
the British legislature, and therefore the British legislature 
would naturally have it in contemplation to protect British 
interests; and the provisions not only of that, but of subse¬ 
quent acts of parliament, clearly shew, that British pub¬ 
lications only*were in the contemplation of the legislature 
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at the time when that and the subsequent acts passed. The 
provision in the 8 Anne that the authors of books, generally, 
shall have the sole right of printing and reprinting, and that, 
before the publication, the title of the book shall be entered, 
and that copies shall be delivered at Stationers’ Hall, mani¬ 
festly contemplate British , and not foreign publications. 
The statute I ~ Geo. 2. c. 36. which prohibits the importa¬ 
tion of books reprinted abroad, that have been first composed 
or written and printed in Great Britain , evidently considers 
the privilege conferre^’by the statute of Anne as confined 
to books printed here. The statute 41 Geo. 3. c. 107- con¬ 
tains provisions similar to those in the 8 Anne and 12 Geo.2. 
and extends those privileges to works published in Ireland 
and other places, so as to prevent the pirating of British 
works in any of the British dominions within Europe not 
protected before. The 54 Geo. 3. supersedes the necessity 
of leaving copies at Stationers’ Hall at all events, but con¬ 
tains a provision that, upon demand made in writing, at the 
place of abode of the publisher, within twelve months after 
the publication thereof, eleven copies shall be delivered at 
Stationers’ Hall, under a penalty of five pounds for each 
copy not delivered, and the value; and therefore that act 
clearly contemplates that the publisher is to be a person 
who is to have a place of abode in this kingdom, which 
would not be likely to be the case with a person who prints 
books abroad. \Ve are, therefore, of opinion, that the pri¬ 
vileges mentioned by these several statutes, were manifestly 
intended to be conferred upon books printed in this king¬ 
dom, and not upon books printed abroad. Then if that 
be the case, it is clear that in the year 1818, when the de¬ 
fendant printed his work, his publication of it was not 
wrongful, but was warranted by law'. It is true that in 
September , 1814, the work had been published here, but 
that waB not a publication by the author , and therefore he 
had no privilege conferred upon him, and being published 
by the plaintiff under a parol license only, he had no rights 
which were protected by the statutes. Then the question 
arises whether the subsequent assignment in January, 1822, 
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by Kalkbrenner, in writing, to the present plaintiff, gave 
hiiti a right from that period to put a stop to the circulation 
of the defendant’s work. If an author immediately before 
publishing abroad also takes steps for publishing here, whe¬ 
ther he would be entitled to the privilege or not of an ex¬ 
clusive publication here during the period of time to which 
the statutes apply, it is not necessary for us in this case to 
consider, because this is not a case m which the author 
himself took any step for immediate publication here. The 
publication by the defendant was fctfnded upon something 
which he had honestly obtained, not in fraud in any respect 
of Kalkbrenner , the original author, but in the general and 
ordinary course of trade; and we think it would militate 
most strongly against the encouragement which the legisla¬ 
ture intended to confer upon books printed here, if we were 
to say that the author would at any distant period of time 
be entitled, by chusing himself to print here, or by autho¬ 
rising some other person to print for him, to supersede a 
fair, honest, and bona fide publication, which had taken 
place in the mean time. If the author himself is active in 
taking steps for immediate publication before any body 
else, he has some merit with the British public, and may 
be entitled to protection fVom British acts of parliament; 
but if we w'ere to say in this case, that the plaintiff was en¬ 
titled to supersede that wdiich had been houestly published 
by the defendant, we should be holding that an author who 
might never mean to confer any privilege on this kingdom, 
would be at liberty, at any time, to supersede British 
printing, the employment of British capital, and of British 
workmen, and deprive the British public of that benefit 
which an early publication of the work would be calculated 
to confer. For these reasons it appears to us, that the 
publication in 1814 gave neither to the plaintiff nor to 
Kalkbrenner any exclusive privilege, and that the de¬ 
fendant’s publication in 1818 was not wrongful, nor in op¬ 
position to any privilege previously obtained in favor of 
the work in question; and on the ground that the rights 
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1824. which the defendant then acquired to publish, could not he 
Clement i su P erse ded by a license, on the part of Kalkbrennerfto 
v. publish at a subsequent period of time, we are of opinion, 
Walker, that the plaintiff did not establish an exclusive right of 
printing and publishing in this kingdom, and consequently 
that a nonsuit must be entered. 


Postea to the Defendant. 


Doe, on the joint and several demises of Thomas Her- 
beiit, James Southern, and Ann his Wife, and 
William Duke v. John Selby. 


son G. “to 
hold to him 
my said son 
G. for and 
during the 
term of his 
natural life; 
and from and 
after his de- 


Testator de- THIS was an ejectment for certain messuages and pre- 
vises Ins es- • • • • 

tates to his raises situate in the parish of St. Leonardos Shoreditch, in 

the county of Middlesex. The first count of the declaration 

was on the demise of T. Herbert, J. Southern, and Ann his 

wife, in her right, and W. Duke, for the entirety of the 

estate, and was laid on the 1st January, 1821. Three 

other counts were laid on the same day, on the demises of 

T. Herbert, J. Southern, and Ann his wife, in her right, 

andfdeviscThe ai) d W. Duke, for an undivided third part of the premises, 

same estates severally and respectively. Pica, Not guilty. At the trial 
unto all and 1 J ... 

every the child before Abbott, C.J. at the Sittings in Middlesex after last 

of ray ahdTon faster Term, a verdict was found for the plaintiff, subject 

G. lawfully to the opinion of the Court on the following case:— 

ten, andtheir Thomas Herbert, being seised in fee of the premises in 

heirs for ever, question, made his will, duly executed and attested, so as to 
to hold as . 

tenants in pass real estates, and devised as follows :— u I give and de- 

common, and v i se unto .my said son George Herbert , two freehold houses 
not as joint _ J „ 

tenants. But in Burdett’s Buildings, Hoxton, in the parish of St. 
if my said son 

G. should die without issue, or leaving issue, and such child or children should die he* 


fore attaining the age of twenty-one years, or without lawful issue, then I give and 
devise the same estates unto my son T. and my daughter A. and my son*in*law D. And 
their heirs for ever, to hold as tenants in common, and not as joint tenants," Upou 
testator's death, his son G. suffered a recovery, and died unmarried and without issue: 
—Held, that the devise over wrs a contingent remainder with a double aspect, *and was 
defeated by the destruction of the particular estate by the recovery. 
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Leonard*s Shoreditch aforesaid, in the occupation of Wil¬ 
liam Ames and Tabitha Kenner; also, I give and devise, 
&c. (other premises mentioned in the will,) to hold to him 
my said son George, for and during the term of his natural 
life; and from and after his decease, I give and devise the 
same estates unto all and every the child and children of my 
said son George, lawfully to be begotten, and their heirs for 
ever, to hold as tenants in common, and not as joint tenants. 
But if my said son George should die without issue, or 
leaving issue, and such child or children should die before 
attaining the age of twenty-one years, or without lawful 
issue, then I give and devise the same estates unto my said 
son Thomas, my daughter Ann Southern, and my son-in- 
law William Duke , and their heirs for ever, to hold as 
tenants in common, and not as joint tenants.” After the 
death of the testator, G. Herbert suffered a recovery to the 
use of himself in fee, and afterwards, by lease and release, 
conveyed the premises to the defendant in fee. In January, 
1818, the said G. Herbert died unmarried, without having 
had issue, leaving the said T. Herbert, and Ann Southern, 
then and still the wife of the said J. Southern named in the 
said will, him surviving. 
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1624. 

Doe 

v. 

Selbt. 


Chitty, for the lessors of the plaintiff. From the frame 
of this will, it is manifest that it was the intention of the 
testator to give his son George a life estate only; and if 
George should leave no children, or none who should attain 
the age of twenty-one years, and become capable of convey¬ 
ing away the estate or doing with it as they thought fit, then 
to give it over to the present lessors of the plaintiff, two of 
whom were ns nearly related to him as George, and the 
others being his children by marriage. The testator never 
intended that George should have an absolute power of 
parting with the estate, and defeating the gift over; and 
unless the Court is restrained by some inflexible rule of 
law, it will give effect to his real intention. Probably it 
will be contended oil the other side, that the remainder over 
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1824. was a contingency with a double aspect, and that by th$ 
destruction of the particular estate, the remainder over was 
defeated, according to Loddington v. Kirne ( a ) and other cases 
Selby. Q f that class. Upon examination, however, iUwill be found 
that this is perfectly distinguishable from those cases. The 
argument in support of the plaintiff's right to recover is, 
that this was either an executory devise, or a vested remain¬ 
der in the lessors of the plaintiff, defeasible only in the 
event of a son being bom to George who should attain the 
age of twenty-one. In'‘either view of the case, the destruc¬ 
tion of George's life estate would not defeat the remainder, 
and consequently the plaintiffs are entitled to recover. Mr. 
Fearne , in his Essay on Contingent Remainders (/;), after 
referring to instances of limitations after a preceding vested 
fee simple, says, “ And even where there is a limitation 
after a devise in fee simple, though such antecedent devise 
in fee be not vested, but contingent; yet if the ulterior de¬ 
vise is limited so as to take effect in defeasance of the estate 
first devised, on an event subsequent to its becoming vested, 
it has been held to operate as an executory devise. Thus 
in Gulliver v. Wicket 1(c) the testator devised lands to his 
wife for life, and after her death to such child as she was 
then supposed to be enceinte with, and to the heirs of such 
child for ever; provided that if such child as should happen 
to be born should die before the age of twenty-one years, 
leaying no issue of its body, the reversion should go over. 
The Court held- it to be a devise to the wife, remainder to 
the child in contingency in fee, with a devise over, which 
they held a good executory devise, as it was to commence 
within twenty-one years after a life in being; and that if the 
contingency of a child never happened, then, the last re- 
mamder was to take effect upon the death of the wife.” In 
the present case that rule of construction will apply. Here 
there is a devise to George for life, remainder to his children 
in contingency in fee, with a devise over; and therefore iti^ 
.a good executory devise, as it is to commence within twenty- 
(«) 1 Lev. 431. ( b ) 6th Ed. 396. (c) i Wils. 105. 
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Ope years after a life in being; and" as the contingency of 
George’s child never happened, then the last remainder took 
effect, upon his death. The estate to George’s children was 
a defeasible estate in fee, and not an absolute fee, because 
the words are, “ but if my son George should die without 
issue, ok leaving issue , and such child or children should die 
before attaining the age of twenty-ope years, or without 
lawful issue,” then over. It is uncertain, therefore, whether 
they had a perfect estate, inasmuclyas it is not until their 
attaining twenty-one, that such estate can become vested. 
The interposition of the words, “ or leaving issue,” makes 
all the difference between this and the cases which may be 
cited on the other side. [Baylei/ , J. If the word u or” be 
not read as “ and,” the remainder over will be too remote.]. 
The case of Gulliver v. Wickett is similar to this in all its 
circumstances, and is an authority for shewing that this is 
an executory devise. [Bayley , J. Is not this case very like 
Loddington v. Kime?] That case was never finally decided, 
as appears by the case of Gulliver v. Wickett (a), aud 
Goodright v. Dunham (6). If then this be an executory 
devise, and not a contingent remainder, it is perfectly clear 
that it cannot be defeated by the recovery suffered by 
George. But supposing it to be a contingent remainder, 
still if the contingency had happened, namely, that of George 
dying leaving a child, still if that child died under age, 
without issue, it is clear that the devise -over vrould take 
effect. This circumstance shews, that this cannot be con- 
strued as a contingent remainder, bat must operate as an 
executory devise. For this Pells v. Brown ( c ) and Doe d. 
Smith v. Webber (d), are also authorities. But again, it 
might be fairiyargued, that the children of George would 
take only an estate tail, inasmuch as the devise is to them 
and their heirs for # ever; but as the devise over is in the 
event of their dying without issue, their interest, according 
to Doe v. Reason , cited jn Doe v. Holmes (e), would be 

(a) 1 Wils. 105. (rf) i b. & A. 713. 

(b) l Doug. 2u4. («) S Wills. 244. 

(r) C ro. Jac. 590. 
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nediibed to an estate tail. The words, “ unto all and evegr 
the'chikl and children of my son George, and their heirs for 
ctferf*'may be restrained by the subsequent v^ords “ i^uch 
Children should die before attaining twenty-offe, or/withouf 
issue,” so as to gjve them an estate tail only. At all 
events, as the ultimate remainder here is to uncles and aunts, 
it never could be said that the children died without, heirs 
general as long as any of the uncles and aunts lived. They 
would be the heirs general, and would take in that charac¬ 
ter. This therefore distinguishes the present case from 
Loddington v. Kime and Goodright v. Dunham; and con¬ 
sequently, on either of these two grounds, first, that the 
estate is given to George’s children* as an estate tail, in 
which view of the case the ultimate remainder would 
be vested in the plaintiffs; or second, that it is a contin¬ 
gent fee determinable, and the limitation over must take 
- effect as an executory devise, the plaiutiffs are entitled to 
judgment. '* 


Campbell, control, was stopped by the Court. 


Bayley, J. —Certainly a great deal of learning has been 
brought to bear on this case; but there being two decisions 
exactly in point, which have not been shaken in argument, 
we think it unnecessary to call upon the defendant’s counsel. 
The cases of Doe d. Davy v. Burnsull (o) and Crump d. 
Woolley v. Norwood ( b ) are, in our opinion^ decisive of the 
present question. This case arises upon a will, by which 
the property is given to the testator’s son George for life, 
with remainder to all and every the child and children of 
George , and their heirs for ever, to hold as 'tenants in com¬ 
mon, and not as joint tenants. It is not, and indeed it could 
not be contended, that George look an estate tail. On the 
contrary, it was very properly admitted by Mr. Chitiy, that 
George took for life only. The case of Goodright v. Dun- 


(a) 6 T. R. 30. 


(6) 7 Taunt. 302. S. C. 2 Marsh, 161. 
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khm(a) dearly shears, that under the words of this will, he 
first takes an estate for life, and that his children, if there 
should be anvj would take as purchasers by way of remain¬ 
der in fee. But it is contended, that although George took 
for life, yet the plaintiffs, under the ultimate limitation, took 
either by way of executory devise or vested remainder. It 
is dear, however, that where a devise, may operate by way 
of contingent remainder, it will not operate by way of exe¬ 
cutory devise, because the law as t^ executory devises ap¬ 
plies only in those cases in which there can be no other 
operation. The rule, with reference to executory devises, 
which applies to these cases is, that you cannot limit a fee 
after a fee; and though there is a designatio personae, so 
that it is a vested limitation, but provides that upon a given 
event the fee shall pass to some other person, it must ope¬ 
rate by way of executory devise; but if the fee is limited in 
contingency, arid it is upon the failure of that contingency 
that the fee over is limited, then the limitation over is 
a limitation, not by way of executory devise, but as a con¬ 
tingency with a double aspect; and if the estate vests in the 
one event, it will never vest in the other, as in Loddinglon 
v. Kime (b). There may, however, be a case of this de¬ 
scription, namely, that upon a limitation over upon oue or 
other of two events, the devise will operate as a contingent 
remainder if one event takes place, and as an executory de¬ 
vise if the other happens. For instance, if in this Case 
George had had a son, there would have been a vested 
determinable estate in fee in that? sou, and the limitation 
over could only have operated by way of executory devise. 
The true way of reading this will is, to look at it as applied 
to the different contingencies. In the one, it is to operate 
by way of contingent remainder, and in the other as an 
executory devise* If George died without issue the first fee 
would never have vested, and then the remainder would 
continue a contingent# remainder. Now George did die 
without issue, and therefore the remainders over would take 
(a) J Doug. C61. (fr) 3 Ix-v. 131. 
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effect as in Loddington v. Rime, becau^ then it would h'e 
a limitation to George for life, with remainder to his chilr 
dren In fee, if he had any, but if l\e had none, then o^pr by 
Way of remainder. Blit if George died leaving issue at tbe 
time of his death, tfie estate would not be absolutely vested 
ill that issue, but would be a determinable fee. The fee 
would vest in tbe issue, but in the mean time it would be 
liable to be devested by the event of their dying before 
twenty-one, or without^lawful issue. In that event it would 
operate as the limitation of a fee after a fee, and, therefore, if 
the limitation was to take place at all, it would be by way of 
executory devise. The case of Gulliver v. Wickett(a) was 
clearly an executory devise, becausejtfiere the devise was to 
tlie testator’s wife for life, with remainder to the child of 
which she was then supposed to be enceinte, and to the heirs 
of such child for ever; provided that if such ehild should 
die before twenty-one, leaving no issue of it* body, then the 
remainder over. Ju that case there was a^clear designatio 
persona?, inasmuch as a child in ventre sa mere is considered, 
for some purposes, as a person in esse, and therefore, if 
there was a vested remainder in that child, liable to be de- 
feated by the event of its dying under twenty-one; that 
would be clearly the case of a fee limited after a fee. 
I have said that there are two cases bearing upon 
this question; Mr. Chitty’s industry has found a third, 
namely, Doe v. Burnsall, which, however, cannot, in my 
opinion, be distinguished from this. In that case the tes¬ 
tator devised all his freehold and leasehold estates unto 
Mary Oustwkk and the issue of her body, lawfully to be 
begotten, as tenants in common, if more than one; but in 
default of such issue, or being such, if they should all die 
under the age of twenty-one years, and without leaving law** 
ful issue of any of their bodies, then over. Mary Oust- 
wick having suffered a recovery, the point discussed was, 
yfhether she took an estate tail or, not, and the Court de¬ 
fined that she did not take an estate tail, inasmuch as the 

(«) 1 Wik 10 j. 
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limitatioris over wape contingent. Lord Kenyon, who was 
a very eminent lai^er upon all questions of real property, 
doeq|pot treat the case, of Loddington v. Kime as a case 
never decided, (which Mr. Chitty suggests,) but at once 
says, M that brings the present case within that of Lod- 
dingtou v. Kime, which is the leading case upon this sub¬ 
ject, and converts all the subsequent limitations into con¬ 
tingent remainders.” In one event the estate, in that case, 
was to vest in the issue, if there were any, and in the other, 
it was to pass over, and therefore that also was a contin¬ 
gency with a double aspect. The question of executory 
devise was not raised there, nor indeed could it be, because 
Mary Oustwick died*v^thout having had any issue. If that 
question could be raised in this case, it might also have 
been in that; for though it might have escaped the counsel 
who argued that case to treat it as a case of executory de¬ 
vise, I think it is not probable that it would have eluded the 
discernment of Lord Kenyon, who was so extremely familiar 
with the law of contingent remainders. Then Crump v. 
Norwood (a) is in all points similar to the present case. 
There the devise was to the testator’s wife for her life, if 
she should so long continue unmarried, and immediately 
after her decease, or future marriage, to his nephews Wil¬ 
liam, John, and Robert , equally to be divided between 
them, share and share alike, during their respective natural 
lives, as tenants in common; and from and after their several 
and respective deceases, he devised his Shares of him or 
them so dying to the heirs lawfully issuing of his and their 
body and bodies respectively, and if more than one, equally 
to be divided between them as tenants in common, and if 
but one, to such one only, and to his or their heirs and 
assigns for ever; “ and if any of his said nephews should 
die leaving no suqji issue, or, leaving any such, they should 
all die without attaining the age of twenty-one, then over.” 
The Court took time to | consider of the case, and held that 
the limitation over, in thee vent of the nephews dying leay- 

(a) 2 Marsh. 161. and 7 Taunt. 362. 
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ing no issue, or leaving issue, who shoul^ all die under i 
was not an executory devise, but a contingent remainder 
with a double aspect; and Gibbs, C. J. who was a$very 
eminent lawyer, and familiarly acquainted wim die case of 
Doe v. liurnsal/f considered that the question of executory- 
devise did not arise, inasmuch as one of the toephews had 
died without issue, although if he had bad issue, dying 
under twenty-one, the question might have arisen whether 
it would not have operated by way of executory devise. 
These authorities satisfy my mind, that this will cannot 
operate, upon the event which has happened, by way of 
executory devise. It is urged, however, that it might 
operate by way of vested remdiudergpn the ground that the 
limitation over to the lessors of the plaintiff is such a limi¬ 
tation as qualifies the devise to the children of George, tuod 
converts their estates into estates tail; because, as it is as¬ 
sumed, George never could be said to die without heirs gene- 
ral, so long as his brother or his sister were in esse. Now, 
in the first place, there is nothing in this case to shew, that 
these children were all by the same venter. If not, then the 
argument, supposing it otherwise had any weight, has no 
foundation. But I take this to be a clear rule of law, settled 
by the case of Purefoy v. Rogers ( a ), that although where an 
estate is given to a man and his heirs, and is then limited over 
to his collateral heirs, simpliciter, the limitation over to the 
collateral heirs will reduce the former estate to an estate 
tail, yet that is not the case where the limitation over to the 
collateral heirs is not simpliciter, but in default of the first 
takers. Therefore where an estate is only to go over to col¬ 
lateral heirs if the children die under twenty-one, and if the 
children survive twenty-one, the collateral heirs are never to 
take; that shews, that the children were not to take an 
estate tail, but an estate in fee. Tor thqse reasons l am of. 
opinion, that George Herbert took for life only; that the 
limitation to his children, if he shoqld have any, would have 
given those children a determinable fee; that the limitation 

(«) 2 Suuml. uct). 
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over updnthe evenfcpvhichlias happened, of George having 
no children, was a limitation, not by way of executory de¬ 
vise, Ijftit of a contingency with a double aspect, and George , 
having destroyed the particular estate upon which the ulti¬ 
mate remainders were to depend, destroyed those contingent 
remainders, and consequently the lessors of the plaintiff are 
not entitled to recover. • 
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Holroyd, J.—I am also of option that the plaintiffs 
are not entitled to recover in the event which has happened. 
The testator gave to his son George an estate for his life, 
with a contingent remainder to such children as he should 
have, and their heirs,'together with a contingent remainder, 
with a double aspect, to his son Thomas t his daughter Atm, 
and his son-in-law William Duke , upon the event of George 
having no issue. If there had been issue, and the issue had 
not attained twehty-one, then the limitation over might have 
operated as an executory devise, but that event has not hap¬ 
pened. The limitation is expressly first to George, for life, 
then unto all the child and children of George, lawfully to 
be begotten, and their heirs for ever, to hold as tenants in 
common, and not as joint tenants. It is clear from these 
words, that the child or children would take an estate in 
fee, assuming that there was nothing else stated in the will. 
But the will goes on, “ but if my said son George should 
die without issue,” which I take not to refer to an indefi- 
nite failure of issue, but, coupled with what immediately 
follows, to refer to a dying without issue living at his 
death; for the will says, u or leaving issue, and such child 
or children should die before attaining the age of twenty- 
one years, or without lawful issue.” Now unless we con¬ 
strue that passage of the will to refer to issue living at the 
time of the testator's death, the other case mentioned imme¬ 
diately afterwards could not happen; because if it meant 
** dying without issue at any period of time,” the other con¬ 
tingency provided for, namely, the coming of age, could not 
take effect though he should die without issue living at the 
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cutory devise, according to the cases of JDoe v. Burmall 
and Crump v. Norwood, ill which case the observations of 
Gibbs, C. J. are expressly in point. In this case the estate 
is given over upon the happening of either of the two con¬ 
tingencies, one of which is George’s dying without issue liv¬ 
ing at his death. That event has happened, and but for the 
destruction of the particular estate, the remainder over 
would have taken effect as a contingent remainder; but in¬ 
asmuch as the particular estate had been previously de¬ 
stroyed, that renjainder was thereby defeated, and therefore 
the lessors of the plaintiffs have no right to recover. 

Littledale, J.—The case of Crump v. Norwood is, in 
my opinion, not distinguishable from this. The only dif¬ 
ference between the two cases is, that here the words are; 
"or without lawful issue/' whereas the words there ere, 
“ or leaving any such;" but that makes no substantial dif¬ 
ference. The case of Doe v. Burmall is also in point, with 
this difference only, that there the -words were, “ if all such 
issue should die under twenty-one, and without issue." 
Here the word “or” is used; but I take it, that must be 
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time of the testator’s decease. It is admitted that the words 
M or without lawful issue," must be read " and without law¬ 
ful issue/’ so as to limit them to the time <af the death of 
the children. It is argued, however, that in consequence' of 
the limitation over being to persons who would be heirs-at- 
law, the children of George would take an estate tail, and 
consequently the children could not be said to die without 
heirs. But it is to be observed, that the limitation over is 
not given upon the regular determination of the preceding 
estate given to the children; it is given over upon the 
assumption that the children would take, but if they never 
did take, then the gift over could not take effect. Then it 
is argued, that assuming the gift over not to restrain the 
pre-existing estates so as to make them estates tail, then it 
would operate as an executory devise. The event, however, 
that has happened, clearly proves that this was not an exe- 
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read u and” It is true that in that case, thequestioa 
whether the will would operate as an executory deviee, was 
not brought under consideration; but in the case of Crump 
v. Norwood, where that question was agitated, Gibbs, C. J. 
mentions Doe v. Bumsull, and treats it as an express 
authority. I think these cases are quite decisive of die 
present, and that the lessors of the plaintiffs are not entitled 
to recover. 

Judgme’H for the defendant* 

Chitty afterwards, on a subsequent day in the Term, ap¬ 
plied to have the case re-argued, or to have a new trial, upon 
a suggestion that it had been discovered that Thomas Her¬ 
bert was heir-at-law of the testator; but the Court refused 
the application, leaving the parties to bring a, fresh eject¬ 
ment if they thought proper. 


Thompson r. Macironje. 

The affidavit of debt in this case was for goods sold and 
delivered, upon which the defendant was held to bail, 
and bail above was put in and perfected. After issue, 
joined, a special count was added for not delivering a bill 
of exchange. At the trial before Abbott , C. J. at the ad¬ 
journed Middlesex Sittings, after last Michaelmas Term, 
it was proved that the defendant had given an order for the 
goods; that they were prepared according to his order; 
that they remained upon the plaiutiff’s premises by desire 
of.the defendant; that they were reasonably worth.the sum 
of 144/.; and that the defendant ultimately brought away a 

trifling part of them, amounting only in value to £/. 10s. 

* 

(a) Vide Cornell v. Coare, 2 Taunt. 107. 1 Saund. 211. Cowp. 

22J. and Edge v. Frost, ante, 243. 


the desire of the vendee, uport the premises of the vendor, excepting 
value of 0,1. 10s. which the former took away: Held, that there w 
and acceptance of the goods within the meaning of the 17th sect, of 
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The defendant had agreed to give a bill of exchange for the 
amount of the goods, but never did so; and the plaintiff 
obtained a verdict, upon the special count, for 144/. 

Scarlett having, in the course of last Term, obtained' a 
rule nisi for entering an exoneretur on the bail-piece, o'n the 
ground that the plahitiff had obtained a verdict upon the 
special count only, and therefore that the bail were dis¬ 
charged. 

Marry at t and Nicholl now shewed cause. The evidence 
at the trial was sufficient to warrant a general verdict for 
the plaintiff; and if so, there is no ground for this motion. 
The defendant actually took part of the goods away, and 
the residue remained in the possession of the plaintiff by the 
desire of the defendant. There was therefore a delivery and 
acceptance of the goods within the meaning of the 17th sect, 
of the statute of frauds; for a delivery and acceptance of part, 
in the name of the whole, is sufficient. These, therefore, were 
goods sold and delivered, so as to support the affidavit of debt; 
for the vendor had, by parting with some of them, enabled 
the vendee to take possession of the whole whenever he 
chose so to do; which it was held by llolroyd, J. in the 
case of Smith v. Chance («), entitled him to maintain the 
action for goods sold and delivered. 

, l 

Abbott, C. J. —It is quite clear that there was not a 
delivery and acceptance of these goods within the meauing 
of the statute. The buyer, it is true, gets possession of a 
small part, but he could not obtain the remainder without 
paying the value, or giving security for it; and it was plain, 
upon the evidence, that the plaintiff never intended to give 
possession until he had received either his money or suffi¬ 
cient security for it. 

• 

Bayley, J.—1 am of the same opinion. «We cannot, on 

(«) i! B. & A. ?65. 
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the present motion, inquire upon the merits, whether there 
was or was not originally a good ground for holding the de¬ 
fendant to bail. But bail above are not liable unless the 
plaintiff recovers upon the same cause of action which is 
disclosed in the affidavit of debt. Here he did not, for the 
affidavit of debt is for goods sold, and the verdict is ob¬ 
tained upon a special count for not delivering a bill of ex¬ 
change. The bail, therefore, are exonerated, arid this rule 
ought to be made absolute. With respect to the statute of 
frauds, it is plain that there was no delivery and acceptance 
here within the meaning of the 17th section, for the vendee 
got possession of a very small part only, and was not per¬ 
mitted, nor had any right to take the rest, until he paid, or 
gave security for, the value of the whole. 
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ftule absolute (a). 


(a) See Whcelrighl v. Jutting, 1J. B. Moore, 51. 7 Taunt. 304. S.C. 
and Baldey v. Parker, ante, vol. iii. 820. 


Buitwoon v. Felton. 

ASSUMPSIT for work and labour, with the money counts. 
Plea, non assumpsit, and issue thereon. At the trial before 
Abbott, C. J., at the adjourned Middlesex Sittings, after 
last Michaelmas Term, the facts of the case were these: 
The plaintiff was messenger, and the defendant sole assig¬ 
nee, under a commission of bankrupt, which had issued 
against one Farquharson. The plaintiff claimed of the de¬ 
fendant two sums, of 85/. and 28/. for fees due to him as 
messenger; the former having become due before, and the 
latter after the appointment of the defendant as assignee; 
and which latter sum the defendant had paid into Court. 
It was objected for the defendant, that upon the true con¬ 
struction of the statute 5 Geo. 2. c.30. s.25. the assignee 
of a bankrupt was not *liable to repay the messenger any 
costs incurred by him previous to the appointment of assig- 
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I0Mi sees, inasmuch as that statute provided that the petitioning 
creditor should pay all the costs and charges of suing out 
BtjRwooD ^ p P0Secu tj n g th e commission up to the period when the 
Fe£tok. assignees are chosen; and consequently that he was the 
party personally liable to the messenger, and not the de¬ 
fendant, who was the assignee. The learned Judge re¬ 
served the point; and the jury, under his direction, found 
a verdict for the plaintiff, the defendant having liberty to 
move the Court to enter a nonsuit (a). 

Manyatt, in Hilary Term last, having obtained a rale 
nisi accordingly, 


Scarlett and Archbold now shewed cause. The true 
construction of the statute is this; so long as there are no 
assets in the hands of the assignees, they arc not liable for 
the expenses attending the commission, and those expenses 
must be borne by the petitioning creditor; but so soon as 
the assignees have assets, they are liable, by relation back 
to the date of the commission, even for those expenses 
which have been incurred previous to their appointment. 
[Abbott, C, J. Is not the petitioning creditor liable at all 
events for the messenger’s fees?] Certainly; but the as* 
signees are liable over to him, and therefore to compel the 
messenger to sue the petitioning creditor, would be to lead 
to a circuity of action. The messenger is a creditor of the 
bankrupt’s estate) and the funds which pass into the hands 
of the assignee are money had and received to his use; 

(a) Another point raised at the trial was this: A letter from the de¬ 
fendant’s attorney to the plaintiff’s attorney was read, which, it was 
contended, contained an express promise to pay the sum now claimed, 
so soon as sufficient funds for that purpose should reach the defendant’s 
hands. The Chief Justice, at the trial, and the whole Court ultimately, 
was of opinion that the letter did not amount to any such promise; hat 
as the argument and decision depended altogether upon the language of 
the letter, it was not thought necessary to,insert them in the report of 
the case. 
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and Cooper v. Wrench ( a ) seems to have decided, that under 
such circumstances, an action for money had and received, 
may be maintained against the assignees of a bankrupt. 
Besides, here ftie defendant, after he had been appointed 
assignee, thought proper to continue the plaintiff in his em¬ 
ployment under the commission; and that apt raises in him 
a common law liability to pay the plaintiff for the whole 
fo the work done by him. Tarn v. 'Heys (b) t Phillips v. 
Dicas (c). 

9 


WM 

Burwooq , 

V. 

Fjeltoh, 


Marryatty contrd. Ex parte IIart op (d) is a decisive 
answer to the point last raised, and is an express authority 
to shew, that the employment of the messenger by the as¬ 
signees, after their appointment, does not render them liable 
for the expenses incurred before that time. With respect 
to the statute, it specificity provides that the petitioning 
creditor shall be personally liable for all costs up to the time 
of the choice of assignees; and the plain intention of such 
a provision was, that, with respect to such costs, no liabi¬ 
lity should attach upon the assignees. 


Abbott, C. J.—This rule must be made absolute. The 
25th section of the 5 Geo. 2. c. 30. enacts, “ That the cre¬ 
ditor or creditors who shall petition for and obtain any 
commission of bankrupt, shall be, and is and are hereby 
obliged, at his, her, or their own costs and expenses, to sue 
forth and prosecute the same, until an assignee or assignees 
shall be chosen of such bankrupt's estate and effects; and 
the commissioners to be named in any such commission 
shall, at the same meeting which shall be appointed for the 
choice of the assignees, ascertain such costs;’ and by 
writing under their hands shall direct aud order the assig¬ 
nee or assignees of such bankrupt’s estate, who is and are 
hereby required to pay and reimburse such petitioning cre¬ 
ditor or creditors such his, her, or their costs and charges 

(а) Ante, vol. \ 482. (r) 15 East, 248. 

(б) l Stark. 278. (tf) 9 Ves. jun. 109. 
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ns aforesaid, out of the first monies or effects of the said 
bankrupt that shall be got in and received under the said 
commission.” It is perfectly plain, therefore, that by law, 
an assignee is not liable to pay the messenger the expenses 
incurred by him previous to the appointment of such assig¬ 
nee. It is equally clear, that by law the petitioning creditor 
is liable to pay those expenses; and the very statute which 
renders him so liable, provides also a mode in which be is 
to be reimbursed. I am therefore of opinion, that the de¬ 
fendant is not liable to pay the plaintiff the expenses incur¬ 
red by him as messenger before the appointment of the for¬ 
mer as assignee; and, consequently, that the rule for enter¬ 
ing a nonsuit in this case must be made absolute. 


The other Judges concurred. 


Rule absolute. 


Saturday, STODDART v. PalLMER, Esq. 

June 19. 

Declaration in lN case against the late Sheriff of the county of Surrey , 

return* to ^ or a ^ se return of nulla bona to a writ of fieri facias, the 

*tated ^“ ih t ^ ec ^ arat * on stat ®d, that plaintiff, in Trinity Term in the 

plaintiff, in second year of our Lord the now King, in the Court of our 

Jy the 8a ^ Lord the King, &c. by the consideration and judgment 

judgment re- of the Court, recovered, &c. prout patet per recordum. 

prourpatet^ Plea, not guilty, and issue thereon. At the trial before 

per recor- Abbott , C. J., at the adjourned Middlesex Sittings after last 

dence being of Michaelmas Term, the record of the judgment being pro 

^judgment in duced, it appeared that the costs were taxed on the postea in 

3 q m ._ Master Term in the third year of the King, and an objection 

Held, not a being taken that this was a fatal variance, the Lord Chief 
fatal variance; f . . 

fomhe aver- Justice was of that opinion, and accordingly nonsuited the 

patet’per^re” 1 A rule nisi being afterwards obtained to set aside 

cordum,” was the nonsuit, , * 

unnecessary, 

and "might be refected as surplusage, because the judgment itself was mere inducement, 
and got the foundation of the action (a). 

(*) See Jervis Sidney, ante, vol. iii. 483. and Draper v. Carr alt , id. 226. 



TRINITY TERM, FIFTH GEO. IV. 

Marry at now shewed cause. The plaintiff has set out a 
judgment in his declaration, and has concluded prout patet 
per record urnj That is matter of description, essential to 
his cause of action, and therefore he was bound to give evi¬ 
dence of a judgment exactly corresponding in all its parts 
with that put upon the record. Pope v. Foster (a). [Abbott, 
C. J. That case has been repeatedly overruled. Is not the 
recent case of Phillips v. Shaw (b) decisive against this ob¬ 
jection?] That case was decided^upon the authority of 
Purcell v. Macnamara (c), in which, undoubtedly, Pope v. 
Foster was overruled; but in both those cases an important 
distinction was taken, within which the present will come. 
In the former Lord JMlenborough said, “ There are two sorts 
of allegations; the one of matter of substance, which must 
be substantially proved ;^the other of description, which 
must be literally proved W and in the latter, Abbott, C.J., 
referring to that very distinction, says, “ the allegation in the 
declaration being of a substantial matter, and not being a 
description of the record of acquittal, was well supported 
by the proof;’' and then proceeds to give judgment upon 
the same principle. Now the allegation here is matter of 
description, and therefore ought to have been proved lite¬ 
rally. Again, in Purcell v. Macnamara it was said by 
Lawrence, J., “ Where the day laid is made part of the de¬ 
scription of the instrument referred to, the day laid must be 
proved as part of that instrumentand if that rule is appli¬ 
cable to a particular day, it must equally apply to a particu¬ 
lar Term. In the present case every count of the declaration 
concludes with a prout patet per recordum, but in Phillips 
v. Shaw that was omitted in the count on which the verdict 
was taken. There it was not necessary to set out the judg¬ 
ment ; but here the judgment was the very foundation of 
the action, and it vijjas indispensably necessary to set it out; 
and if so, it was equally necessary to set it out correctly to 
the ^letter. [Bat/ley, i. ( I cannot agree that it was not 
necessary in Phillips v. Shaw to set out the judgmept; the 

(a) 4 T. R. 590. (t>) 4 B. & A. 435. (c) 9 East, 157. 
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only distinction between that case and the present, is the 
omission there of the prout patet per recordum.] 

4 

Scarlett , contrd. The averment of prout patet per re¬ 
cordum in this case was unnecessary; it is therefore an 
immaterial averment, and need not be proved at all. All 
that the plaintiff way bound to do, in order to maintain his 
action, was to shew that he had recovered a judgment; but 
in what Term he recovered it was quite immaterial, and need 
not have been averred. The judgment is merely matter of 
inducement, for the false return is the foundation of the 
action; the allegation, therefore, was superfluous, and may 
be rejected altogether as surplusage. 1 The plaintiff has a 
good cause of action without it, upon the face of his decla¬ 
ration, and consequently he was finder no obligation to prove 
a judgment precisely and literally the same with that which 
he put upon the record. 

Abbott, C. J.—I am not prepared to say that the ancient 
rule upon this subject, which was followed in the case of 
Pope v. Foster, was not founded in wisdom and propriety, 
or, that we have effected an improvement in modern times 
by deviating from that rule; for, certainly, some of the 
recent decisions on this point have a tendency to break in 
upon the nicety and precision of special pleading. But the 
distinction between allegations which are matter of sub¬ 
stance, and allegations which are matter of description, 
namely, that the fonder may be proved substantially, but 
the latter must be proved literally, is now thoroughly esta¬ 
blished. . It was laid down by this Court in Purcell v.Mac- 
namara, and was recognised and adopted in Phillips v. 'Shaw; 
and therefore we are bound to act upon it. Then, if the 
allegation here, “ that the plaintiff by the judgment of the 
Court recovered," &c. is matter of substance only, proof of 
any judgment that would warrant fhe writ is sufficient ; if it 
4 b matter of description, proof of a judgmen| similar in its 
date and all its other features, or rather literally the same, 
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with that set out in the declaration, was requisite. It is 
argued that the conclusion, prout patet per recordum, consti¬ 
tutes this allegation matter of description; that the declara¬ 
tion in Purcell v. Macnamara , and the count upon which 
the verdict was taken in Phillips v. Shaw, contained no such 
averment; and that Lord Ellenborough in the former of 
those cases seemed to be of opinion* that the introduction 
of such an averment would have rendered the allegation 
descriptive, and that such a variancg would have been fatal. 
I am, however, of opinion, upon the best consideration I can 
give the point, that no such effect is produced by the intro¬ 
duction of this averment, and that in the present case it is 
altogether immaterial. It seems to be an unnecessary alle¬ 
gation, and that being so, it may be rejected as surplusage, 
and that, consequently, thjR proof which, if it were a material 
allegation, would be necessary, was not required in this 
case. For these reasons I am of opinion that there was not 
a fatal variance iu this case, and therefore that the rule for 
setting aside the nonsuit must be made absolute. 

Bayley, J.—I am of the same opinion. It seems to 
me that the judgment iu this case was insisted upon merely 
as matter of inducement, and not as the foundation of the 
action, and therefore that there was no necessity for conclu¬ 
ding with the averment prout patet per recordum. That 
part of the declaration, therefore, which gives rise to the 
variance may be rejected as surplusage, and then the present 
case is not distinguishable from Phillips v. Shaw , and must 
be governed by it. 

Holboyd, J., concurred. 

Little dale, J.-— -This case comes within the rule laid 
down in Co. Lit. 303. a., where it is said, “ Where a mat¬ 
ter of record is the foundation or ground of the suit of the 
plaintiff, or o( the substance of the plea, there it ought to be 
certainly and truly alleged ; otherwise it is, where it is but 

s s 2 
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conveyance.’* “ That which is alleged by way of convey¬ 
ance, or inducement, to the substance of the matter, need 
not to he 60 certainly alleged, as that which is^the substance 
itself.” And that rule was acted upon iu PVailes v. Briggs (a), 
where it was said, “ per Holt, C. J., In debt on a judgment 
quod cum rccuperasset is good without a prout patet per 
recordum; and the defendant may plead nul tiel record. 
Et per G. Ei/re, J. The matter here is grounded on the 
fact, for nil debet is a good plea, and not on the^jnatter „ of 
record. And the rule in Co. Litt. 303, where the differ¬ 
ence is taken between cases, where the record is ,tliq jery 
foundation, and where inducement, is a good diversity.” 
That was an action of debt for an escape, and the Court 
held that the commitment was only inducement, aud that 
a prout patet per recordum was unnecessary. The same 
principle was also acted upon with respect to bonds in 
Cromwell v. Grunsden (/j), and in other cases which might 
be mentioned. In this case, therefore, the judgment being 
mere inducement, did not require the prout patet per 
recordum, and not being the foundation of the action, strict 
proof of its contents w 7 as not necessary. 


Itule absolute (c). 

(a) 2 Salk. 565 . (A) 2 Salk. 402. 

(r) Vide Draper v. Gurratl, ante, vol. iii. 226. 


Saturday , 

June 19. Skinner v. Buckek. 

i 

supplying DEBT upon the statute 5b G. 3. c. 137- for penalties. 

coals to the The first count charged, that defendant, on, &c. was over¬ 
poor of his 

parish in the seer of the poor of the liberty of SaJron^JJill, Hatton Gar- 

“person?' den > and Eh J Rents ’ in the COUI,t 3 r of Middlesex, duly 
but without appointed in that behalf, to wit, at ( &c., and that during the 

hSowTprofit, he retained such appointment as aforesaid, to wit, on &c. 

the penalties 10 ^ * n own name > provide, furnish and supply certain 

of 65 G. 8. <\ tS7. s. 6. 
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goods, to jivit, coals, for the use of the workhouse belonging 1824. 
to the said liberty for which he was so appointed, to wit, at, 

&c. contrary # to the form of the statute, &c,, by means Skinner 
whereof, &c. Second count, that defendant did, in the Buckee. 

name of a certain other person, provide, &c. for defendant’s 
own profit, coals, for the use of the workhouse, &c. Third 
count, that defendant was indirectly concerned in providing, 

&c. for defendant’s own profit, coals, &c. Fourth count, 
that defendant was directly concerned in providing, &c. 
coals, &c.; but not stating for defendant’s own profit. 

Fifth count, that defendant was indirectly concerned in pro¬ 
viding, &Lc. coals, &c. Sixth count, that defendant was 
concerned in a certain contract relating to the providing, &c. 
goods, materials and provisions for the use of the Workhouse. 

At the trial, before Abbott , C. J., at the adjourned Middlesex 
Sittings, after last Michaelmas Term, it was proved that the 
defendant, being a coal-merchant, and having been duly ap¬ 
pointed overseer of the poor of the liberty in question, while 
he continued overseer a quantity of coals was supplied to 
the workhouse in the name of one Gaubert , a brother-in- 
law of the defendant, and in which the defendant had an 
interest. There was, however, no direct evidence to shew 
that either Gaubert or the defendant had realised a profit 
from the coals, and the learned Judge, being of opinion that, 
unless the defendant had supplied the goods with the inten¬ 
tion of obtaining a profit upon them, the case was not within 
the statute, directed the jury to find their verdict for the 
defendant, if they were satisfied up'on the evidence that he 
had not supplied the coals with the intention of obtaining a 
profit upon them. The Jury found for the defendant. 

Gurney , in Hilary Term last, obtained a rule nisi for a 
new trial, upon the ground that the learned Judge had mis¬ 
directed the Jury in point of law, against which 

Scarlett sow shewed cause. This case depended upon 
the construction of the sixth section of the statute. Unless 
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that clause comprehends within its prohibition the buyer as 
well as the seller of goods supplied to the poor, and the per¬ 
son who supplies with profit as well as hin\ who supplies 
without, it does not affect this defendant. Now it cannot 
bear such a construction. The words, “ for his own profit,” 
though they are not repeated in the second branch of the 
section, are evidently'- intended to apply to every part of it. 
If, therefore, the defendant had supplied the coals, whether 
in his own name, or ii\ that of any other person, at their 
original cost, it is perfectly clear that he would not have 
been liable under this act, because he would not then have 
supplied them “ for his own profit.” Then, neither is he 
lihble for being concerned indirectly or directly in a contract 
for the supply of coals by another, if he derives no profit 
from the transaction; for it would be absurd to suppose 
that the legislature intended to subject a person to a penalty 
for being concerned with another, directly or iudirectly, in 
the very act, which it is evident he may do in his own per¬ 
son without incurring any responsibility. 

Gurney, control. The clause in question creates two 
offences: first, the supplying provisions for the use of the 
poor, either in the name of the overseer, or of any other per¬ 
son ; which must be done with a view to profit, for there 
the w’ords “ for his own profit” are inserted; and second, 
the being concerned, directly or indirectly, in supplying pro¬ 
visions, or in any contract relating thereto ; which need not 
be done with a view' to "profit, for there the words u for his 
own profit” are omitted. What w'as the object of the legis¬ 
lature in thus varying the language of the act? Clearly this. 
That although a person who supplied provisions openly, 
either in his own name or that of another, without profit, 
might legally do so; yet that he who was tecretly concerned 
in supplying provisions, or in any contract for that purpose, 
Might be liable under the statute, even though he acted 
without a view to profit, as having had recourse to a species 
of conduct which, to say the least of it, is extremely suspi¬ 
cious. 
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Abbott, C. J.—This is purely a question of law arising 1824. 
upon the construction of the sixth section of that very whole- 
some act of parliament, the 55 G. S. c. 137- That section v . 
enacts, “ that no churchwarden or overseer of the poor, Buckee. 

either in his own name, or in the name of any other person 
or persons, shall provide, furnish, or supply, for his or their 
own profit , any goods, materials, or provisions, for the use 
of any workhouse, or otherwise, for the support or mainte¬ 
nance of the poor in any parish or place for which he shall 
be appointed such churchwarden or overseer, during the 
time which he shall retain such appointment, nor shall be 
concerned directly or indirectly in furnishing or supplying 
the same, or in any nontract or contracts relating thereto, 
under the penalty of 100/.” Now, it is perfectly clear, upon 
the authority of Gibbs , C. J., in the case of Pope v. Back¬ 
house (a), that if the defendant himself, while overseer, had 
supplied all the provisions consumed in the workhouse, at 
their original cost, and without any view to profit, he would 
have committed no offence within the letter or the spirit of 
this section. Then, if an overseer, supplying the poor of 
his parish, in his own name, and to the extent I have 
imagined, would not be liable under the statute, because he 
gained no profit by the supply; can it be argued that the 
same person, by being concerned directly or indirectly iu 
supplying a small quantity of provisions, in the name of ano¬ 
ther, without profit, would be liable f I think not; such a 
result would involve a manifest and absurd contradiction in 
the act of parliament itself. It seems to me, therefore, that 
the words, “ for his own profit,” must be understood as ap¬ 
plying to the whole of this section, and that all that the 
legislature had in contemplation, was, that no overseer for 
his own profit should supply any provisions to the poor, 
either in his own or any other person’s name, or be concerned 
directly or indirectly in any contract made for that purpose. 

In this view of the statute it is plain that the defendant has 
not acted so # as to have brought himself within its operation, 

(a) J. B. Moore, 186. H Taunt. 248. S.C. 
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and therefore the verdict was right, and this rule must be 
discharged. 

. The other Judges concurred. 

^ s Rule discharged. 


Monday, 
June 21. 

Paying money 
into Court 
upon assump- 
sit for goods 
sold and de¬ 
livered, does 
not deprive 
the defendant 
of the benefit 
of the statute 
of limitations 
as to the resi¬ 
due of plain¬ 
tiff’s demand. 




* Long y. Greville, Escfi. 

ASSUMPSIT for goods sold and delivered to the amount 
of 13/. 16s. Gd. The defendant paid into Court, generally, 
the sum of 2/. 12s. (id. ; and pleaded, first, the general issue, 
non assumpsit; and second, non assumpsit infra sex annos; 
whereupon issue was joined. At the trial before Abbott ., 
C. J. at the adjourned Middlesex Sittings, after last Michael¬ 
mas Term, the case was this: In the year 1813, the de¬ 
fendant had ordered of the plaintiff, an hotel and tavern 
keeper, a small quantity of wine, amounting to 2/. JCs. Gd., 
the amount paid into Court. He hud also dined occasion¬ 
ally at his house, in company with other persons, and the 
residue of the plaintiff's demand consisted of the defendant’s 
share of the expenses so incurred, and none of which had 
ever been paid. In the year 1814, the defendant quitted 
England , and did not return till the close of the yqpr 1 B 19 . 
In Mat/, 1822, a servant of the plaintiff called upon the 
defendant, and presented him with a bill to the wdiole 
amount claimed by the action. The defendant looked at the 
bill, but declined paying it, alleging tliqt he had dined at the 
plaintiff’s hotel as an invited guest, but desired to have a 
further bill', containing the names of all the parties, and the 
total amount incurred. Upon such a bill being afterwards 
presented to him, he repeated that he had always been pre¬ 
sent by invitation, and refused altogether* to pay the plain¬ 
tiff’s demand. It was in evidence, that when the defendant 
at the plaintiff’s hotel, the bill was taken into the 
to the company at the close of the evening; but whe¬ 
ther it ever got into the hands of the defendant, did not ap- 
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pear. It was objected, for the defendant, that there was no 1B24* 
evidence of any such acknowledgment of the debt by him 
as would take, the case out of the statute of limitations, and v. 
therefore that the plaintiff must be,nonsuited. The learned GttEVILtE - 
Judge declined to nonsuit, but reserved the point. He then 
left it to the jury to say, whether at the dinner parties at 
which the defendant was present, the latter had expressly or 
impliedly given his consent to pay his share pf the bill; 
whether he, in fafct, was present as $ guest, or uj^n his own 
responsibility; and whether the witness was correct in 
stating that the bill was taken into the room on each occa¬ 
sion, because, if he was, that would go far to shew that the 
defendant considered himself as liable for his share of the 
dinner bills. The jury found a verdict for the plaintiff, the 
defendant having liberty to move to enter a nonsuit. 

Deuman, C. S. in Hilary Term last, moved accordingly, 
and obtained a rule nisi, against which 

Gurney and Cluridge now shewed cause. Even if the 
language of the defendant is not a sufficient acknowledg¬ 
ment of a still existing debt to take the case out of the sta¬ 
tute, which, however, it is contended it clearly is, still the 
defendant, by paying money into Court, generally, upon 

v * m * 

the whole declaration, has admitted the contract stated in 
the declaration, and precluded himself from objecting to 
any part of the amount claimed. This seems to have beeu 
decided in Stove/d v. Brewin (a) ‘and Dyer v. Ashton (6). 

The only point in doubt, therefore, was, the sum really due, 
and that was left to the jury, who by their verdict have 
found that the whole amount claimed by the plaintiff is due 
to him, and that finding concludes the defendant. 

• 

Denman , contrA, was stopt by the Court. 

Abbott, # C.J. —If we were to hold that the payment of 
(a) 2 B. & A. 1^<5. 


(b) Ante, vq], ii. 19. 
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money into Court in this case deprived the defendant of the 
benefit which he seeks under his plea of the statute of linn-* 
tations, we should be going'much farther than^any case upon 
this subject has hitherto gone, and than we are warranted 
by any sound construction of law to go. The utmost effect 
of that .^payment is, to adrit that the sum so paid is due; 
and to that extent it concludes the defendant, but to that 
only. With respect to the supposed acknowledgment of 
the defendant, it appears to me to be none at all; on the 
contrary, it is a denial of the existence of the debt, and a 
refusal to pay it. I am therefore of opinion, that the rule 
for entering a nonsuit ought to be made absolute. 


Bayl£y, J.—In order to take a case out of the statute 
of limitations by way of acknowledgment, the acknowledg¬ 
ment must go the whole length of admitting that the debt 
is actually due from the defendant to the plaintiff; but 
taking the whole of the evidence in this case together, it is 
impossible to say that the language of the defendant can 
bear such a construction. He says, “ I ain not liable to 
pay any thing; I was an invited guest.” That point, there¬ 
fore, is clearly against the plaintiff. As to the payment of 
money into Court, it has certainly been held to be an admis¬ 
sion of the contract set out in the declaration; but that has 
been where there was a special contract between the par¬ 
ties. Here there is no special contract set out; the plain¬ 
tiff relies only upon an implied assumpsit; therefore the de¬ 
fendant, by paying 2/. l<2s. ()d. into Court, has admitted that 
he owes that sum; but that very admission being limited 
to a part qf the amount claimed, is a denial as to the rest; 
and it would be too much to say, that an admission as to 
one part, and a denial as to the rest, will afford an inference 
that the whole is due. , 


Holroyd, J. was of the same opinion; and added, that 
the same principle had recently been laid dqwn with re- 
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spect to a plea of tender in the case Simpson v. Routh (a), 
where it was held, that " a tender does not confer upon the 
plaintiff a right of action for a larger sum than that actually 
tendered, and cannot be construed as an admission of a 
debt due beyond that sum.” j 


Little dale, J. —The payment of money into Court 
only admits the defendant’s liability to that amount. It 
does not make him liable for the whple. 


(«) Ante, 181. 


Rule absolute. 


Stanway v. Hislop. 

ACTION upon an award. On shewing cause against a 
rule for discharging the rule to change the venue from Lon¬ 
don to Lancashire, the question was, whether the venue 
could be changed, in an action upon an award, from the 
county in which it was originally laid. 

Parke , in support of the present rule, cited Whitburn v. 
Staines (a), where it was expressly held in C. P. that the 
venue could not be changed in an action upon an award. 
He also referred to Morris v. Hurry ( b ), where the same 
Court would not allow the venue to be changed in an action 
on a charter-party of affreightment. * 

Patteson, contra, said, that in Greenway v. Carrington (c), 
the propriety of the decision in Whitburn v. Staines was 
doubted as a general proposition; and certainly in this 
Court it had never»yet been decided that the venue could not 
be changed in an action upon an award. It is every day’s 
practice to change the vpnue in an action on a policy of in- 

(a) 2 B. & P. 355. (6) 1 J. B. Moore, 54. 7 Taunt. S06. S. C. 

(<") 7 Price, 564. 
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surance(a); and there seems no good reason why the like 
practice should not govern in an action upon an award. 

i 

Abbott, C. J. —It is very desirable that the practice of 
this Court should conform as nearly as possible with that 
of the Comijion Pleas. * Now there is an express decision 
in that Court, and nene adverse to it in this, that the venue 
cannot be changed in an action upon an award. There are, 
however, decisions in Jthis Court which seem to me to be 
precisely similar in principle to the case of an award. This 
Court will not change the venue in debt on bond or other 
specialty; for debitum et contractus sunt nullius loci; and 
bonds or other specialties are bona nbtabilia wherever they 
happen to be ( b ). An award is similar to a judgment, and 
falls within the rule laid down as to bonds. The venue 
may still be changed in an action upon a policy of insurance, 
but that is where the instrument is not by deed. There 
being no decision to the contrary in this Court, we think it 
is desirable to conform to the rule of practice laid down by 
the Common Pleas. 


Bayley, Holroyd, and Littledale, Js. concurred. 

Rule absolute, without costs (c). 

(a) Andr. 66. 2 Str. 1180. Say. (/>) I T. R. 571. 

Rep. 7. 2 T. R. 275. and 7 T. R. (c) Vide Tidd, 8 Ed. 653. and 

206. ' *2 Arch bold’s Prac. 176. 


Monday, 
June 21. 


Peers v. Sampson. 

Declaration iu case stated, that heretofore, to wit, 


on &c. at &c. plaintiff caused to be delivered tp defendant 


Where A. 
hired a room 
in the house 

per^weekffor certain goods and chattels (enumerating them) of great 

the purpose of; value, to be by defendant safely and securely kept and taken 
depositing , 

goods for safety, and kept the key of a padlock by which the room door was fastened, 
and the goods were stolen by one of B.'s family: Held, that B. could* not be sued as 
bailee .for the value of the goods stolen. 
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care of by defendant for plaintiff, for certain reasonable re¬ 
ward to be therefore paid to defendant in that behalf; and 
defendant then and there had and received the said goods 
and chattels into his care, custody, and possession, for the 
purpose aforesaid; and it thereupon became and was the 
duty of defendant to take due and proper care of the said 
goods aud chattels for plaintiff; yet defendant, not regard¬ 
ing his duty in that behalf, afterwards, to wit, ou &c. at &c. 
by himself and his servants, in that behalf conducted him¬ 
self so carelessly, negligently, and improperly, in and about 
the keeping and taking care of the said goods and chattels, 
that by and through the mere negligence and improper con¬ 
duct of defendant and his servants in that behalf, the said 
goods and chattels became and were wholly lost to plaintiff. 
Second count in trover. Plea, not guilty, and issue there¬ 
on. At the trial before Abbott , C. J. at the adjourned Mid¬ 
dlesex Sittings, after last Michaelmas Term, the case proved 
ou the part of the plaintiff was this: In the year 1816, the 
plaintiff agreed with the defendant that the articles in ques¬ 
tion should be deposited iu a room in his house, for which 
she was to pay him two shillings per week. The door of 
the room was fastened with a padlock, of which the plain¬ 
tiff, or her agent, always kept the key. The two shillings 
per week were regularly paid, and the goods continued safe 
down to the close of the year 1821, when the room was 
forced open, and the whole of the property stolen, by a per¬ 
son in the defendant’s family; no suspicion of any conni¬ 
vance at, or participation in the robbery, ever attached to 
the defendant himself. For the defendant two objections 
were taken; first, that tlie goods never had been delivered 
into his custody so as to constitute him the bailee of the 
plaintiff; and second, that if they had, still, as the loss had 
been brought aboyt by robbery, the defendant was not lia¬ 
ble; and upon these grounds it was contended, that the 
plaintiff must be nonsuited. The learned Judge declined 
directing a nonsuit, but reserved both points, and the plain¬ 
tiff had a verdict—damages 150/.; with liberty to the de¬ 
fendant to move to enter a nonsuit. 



Peers 

v. 

Sampsun. 
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1824. Denman, C. S. in Hilary Term last, moved accordingly, 
end obtained a rule nisi upon both points; against which 

Peers 

■ . 

Sampson. Marry at and Chitty now shewed cause. The defendant 

was a bailee in the full sense of the word, therefore the 
general law respecting bailees applies to him, and he is lia¬ 
ble iu this action. The plaintiff regularly paid rent for the 
keep of the goods, and the defendant received them on that 
condition. That fact r of itself constitutes die defendant a 
bailee. Even where the bailee receives no reward, he is 
not exempt from liability, Southcott’s case {a); where it was 
held, that a general delivery, without reward, will charge the 
bailee to answer for the goods if they are stolen; because 
there is no difference between a special acceptance to keep 
safely, and an acceptance generally to keep. The princi¬ 
ples laid down in that case have indeed been considerably 
qualified by the subsequent case of Coggs v. Bernard (Jb), as 
far as respects the absence of reward to the bailee; but that 
is unimportant to the present case, because here the defend¬ 
ant received two shillings a week as a consideration for his 
safe custody of the goods. Some later cases have decided, 
that a bailee, for reward, is bound not only to protect the 
property entrusted to him against ordinary hazards, but also 
to exert himself to preserve it from any unexpected and ex¬ 
traordinary dangers to which it may become exposed. Leek 
v. Maestaer (c). It may perhaps be admitted, that where 
the loss is occasioned by a robbery committed by force and 
violence, no bailee can be held liable; but that exception 
does not apply here, because the robbery in this case was 
such as might have been prevented by tjue diligence and 
caution. [Bayley, J. Is there any case which distinguishes 
between robberies by violence and robberies without vio¬ 
lence, in their effect upon the liability,of bailees?] That 
distinction appears to have been taken by Lord Holt in the 
course of his elaborate judgment in Coggs v. Bernard; 

(a) 4 Rep. 83 i Cro. El. 815. S. C. (ft) 2 Id. Ray. 909. 

(c> 1 Camp. 138. 
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and it is also recognized in the more recent case of Sutton 
v. Clarke ( a ). Another distinction has also been taken 
upon this point, which is applicable to the present case, 
namely, that where the robbery is committed by an indivi¬ 
dual connected with the family of the bailee, he is liable, 
because in such a case due diligence and caution cannot 
have been used. Clarkt v. Earnshaw (!))■ [Bayley, J. Sup¬ 
pose these goods had been destroyed by fire; would the 
defendant have been liable at all events ?] By the common 
law undoubtedly he would. It was urged at the trial, that 
the custody of the goods continued in the plaintiff, and 
therefore the defendant could not be considered as a bailee 
at all. But, in the first place, the payment of the two shil¬ 
lings weekly, which was in the nature of a premium for the 
insurance of the goods, clearly made him a bailee, and lia¬ 
ble; and, secondly, the interference of the plaintiff in keep¬ 
ing the key did not remove or alter his liability; for it was 
held in 1Robinson v. Dunmore (c), that where a person un¬ 
dertakes to carry goods safely and securely, he is responsi¬ 
ble for the damage they sustain in the carriage through his 
neglect, though he is not a common carrier, nor Has any 
reward, and although the plaintiff, for greater caution, sends 
his servant with the goods, who pays a person for guarding 
them, because he apprehends danger of their being stolen. 


18 U. 

Peeks 

v. 

Sampsow. 


Denman , C. S. and Comyn , contrd, were stopt by the 
Court. 


Abbott, C. J.—I am of opinion that a nonsuit must be 
entered in this case. The averments in the declaration are 
not proved, and therefore the plaintiff has not made out her 
case. The averments are, that the goods were delivered to 
the defendant, toabe by him safely and securely kept and 
taken care of for the plaintiff, for reasonable reward, to be 
therefore paid to the defendant; and that the defendant re- 

fa) 6 TauAt. 229. 1 Marsh. 429. S. C. (6) 1 Gow. 30. 

(c) 2 Bos. & Pul. 410. 
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ceived the goods into his care, custody, and possession. 
The evidence is, that the goods never were delivered to the 
defendant; that he never received them or had the custody 
of them; that the reward was paid to him ftot for the cus¬ 
tody of the goods, but for the hire of the room in which they 
were deposited; and that the key of that room was con¬ 
stantly kept by the plaintiff, or her agent. The defendant, 
therefore, had no control over the goods; he could not 
enter the room where they lay, for the purpose of seeing 
whether they were safe, for he had no right by law, and no 
power, in fact, so to do. Under such circumstances, it is 
impossible to hold the defendant liable as a bailee of any 
kind; and as the plaintiff has failed *in supporting the de¬ 
claration by the necessary evidence, she cannot maintain 
the action. 

Bayley, J.—The goods were never put into the pos¬ 
session or custody of the defendant, so as to render him re¬ 
sponsible in the character of a bailee; but if they had been, 
still there is no evidence of any warranty by him upon which 
an action can be maintained against him, and without that, 
this action will not lie, because there is no proof of gross 
negligence, nor indeed of any negligence, on his part. The 
plaintiff and defendant seem to me to have filled the relative 
situations of landlord and tenant of the room, without any 
reference to a bailment of the goods; and, consequently, I 
am clearly of opinion, that this action cannot be supported. 

« 

Holeoyi), J.—I think there was not sufficient negligence 
to charge the defendant; but the objection to the form of 
the declaration is quite decisive, because it is perfectly clear 
that the defendant w r as never in possession of the goods. 

Littledale, J. concurred. 

$ Rule absolute for«entering a nonsuit (a). 

(a) Vide 2 Str. 1099. 1 Esp. 315. 1 II. Bl. 158. and ante, vol. iii.211. 
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James de Pourtales Gorgier v. Andrew Ameme 
Mieville and Lewis Andrew de la Chaumette. 

TROVER for five Prussian bonds. Plea, not guilty, and 
issue thereon. At the trial before r < ibbott , C. J. at the 
London Adjourned Sittings after last Michaelmas Term, 
the case was this:—The bonds in question were the pro¬ 
perty of the plaintiff, a Prussian nobleman, resident abroad, 
and were, in the year 1821, deposited by him in the hands 
of Messrs. Agassiz & Co., his agents in London, to receive 
the interest upon them. In January , 1822, Agassiz & Co. 
without any authority from the plaintiff, pledged the bonds 
with the defendants, stock-brokers in Loudon, for an ad¬ 
vance in cash, as they had frequently done before with 
respect to other securities of a similar nature. The bonds 
were pledged apparently as the property of Agassiz St Co., 
but no distinct representation was made on that subject, the 
defendants having no knowledge or suspicion that the bonds 
in fact did not belong to Agassiz & Co. In February , 
1823, Agassiz & Co. became bankrupts, upon which the 
defendants sold the bonds for their then value, and carried 
the amount to the credit of the bankrupts, after which they 
were still large creditors of their estate. On the 23d of 
May, 1823, the bonds, or their proceeds, were demanded 
of the defendants by the attorney for the plaintiff; but they 


Tuesday, 
June 22. 

Where the 
holder of 
Prussian 
bonds, issued 
by the 
Sovereign of 
that country, 
to secure the 
payment of 
a national 
loan, depo¬ 
sited them 
with an agent 
for a special 
purpose, and 
the agent 
pledged them 
to a third per¬ 
son, without 
fraud on the 
part of the 
latter: Held, 
that as the 
bonds were 
made payable 
“ to the bear¬ 
er,” they could 
not be re¬ 
covered back 
in trover by 
the real 
owner. 


refused to deliver them, and the present action was brought. 
The King of Prussia, by his general bond, bearing date 7th 
May, 1818, acknowledged to have received 5,000,000/. 
sterling by way of loan; and that he had thereby directed 
his ministry for the department of his treasury, to issue the 
amount of the sai(J loan in special bonds payable to the 
bearer; and by the same bond lie declared as follows: 


“We hereby declare ourselves and successors, debtors to 
all those concerned in tTie present loan, to the extent of 
5,000,000/. sterling, for the amount expressed in each spe- 

VOL. IV. T T : 
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1824. cial bond; and wc acknowledge ourselves bound to every 
Person who shall for the time being be the holder of one or 
<0. more of these special bonds, for the punctual payment of the 
Mxeville. principal and interest of each, according to the tenor there¬ 
of.” The general bond contained other engagements and 
stipulations, not necessary to set out; and then followed 
the following certificate, written upon each of the bonds in 
question:— 

“ This is to certify, that the bearer hereof is entitled to 
the sum of 100/. sterling, part of the loan of 5,000,000/. se¬ 
cured by the above general bond of his Majesty the King 
of Prussia , and the interest thereon, value having been duly 
paid to the Prussian government for, the same. . We, the 
undersigned, declare this to be a special bond, granted by 
us in conformity to the engagement of his Majesty the King 
of Prussia, our most gracious Master, contained in the 
general bond, of which the above is a copy. Berlin, the 
15th of May, 1818. The Royal Ministry for the depart¬ 
ment of the treasury and state credit. Signed, Friese. Ra¬ 
ther. Entered, Berlin, 1818.—fol. 187. Barrier man .” 


It was proved in evidence, that bonds of this description 
were constantly sold in the ftioncy market, and passed from 
hand to hand like exchequer bills, and were sold at prices 
varying with the market. On the part of the defendants it 
was objected, that upon this case there was no question of 
fact for the jury, but a mere question of law for the Court; 
namely, whether these bonds, being in their nature such that 
they in fact passed from hand to hand by delivery, could be 
followed by the owner into the hands of a bona fide holder 
for a valuable consideration; and it was contended, that they 
could not, and therefore that the defendants were entitled 
to a verdict. The learned Judge, however, left it as a ques¬ 
tion of fact to the jury, whether, at the time when the bonds 
were pledged to the defendants, they did or did not know 
that they were not the property of Agassiz & Co.; telling 
them, he was of opinion, iu point of law, that such 
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that the .party pledging was not the real owner; and 
directing them to find their verdict for the plaintiff, or the 
defendants, according as they had reason to believe that the 
defendants considered the bonds to be* the property of 
Jgassiz & Co.^br of some other person. The jury found 
their verdict for the defendants, the plaintiff having leave to 
move, either to enter a verdict, or for*a new* trial. 

Copley , A. G. in Hilary Term last, moved accordingly, 
and obtained a rule nisi; against which 

Scarlett , Marry at, Gurney , and F. Pollock now shewed 
cause. It is impossible to distinguish these instruments 
from exchequer bills, the blanks of which arc not filled up. 
They are payable to bearer, and there is nothing on the face 
of them to shew that they are not the property of the 
bearer. This case, therefore, is decided by Wookey v. 
Pole (a), where it was held, that the property in an exche- x 
quer bill, the blank in which was not tilled up, passed by 
delivery, like bank notes and bills of exchange indorsed in 
blank. It has, indeed, been hfld, that East India bonds 
are not negotiable instruments like bills of exchange, Glyti 
v. Baker (6); but they are, in the first instance, made pay- ■ 
able to a particular individual by name, and therefore re¬ 
quire his indorsement before they can be passed by delivery; 
and second, in that case, the defendant had,what the Court 
considered equivalent to knowledge that the instruments 
did not belong to the person from wlfom he received them. 
Here the bonds are made payable to bearer, they are the 
representatives of money, and therefore pass, like bills 
or notes indorsed in blank, by delivery. The law then is 
express in favour of the defendants, and the facts are 
equally so, because the jury have negatived the question of 
fraud, by finding that the defendants, when they received 
the bondsi had no knowledge or suspicion that they were 
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the property of any other person than Agassiz & Co. from 
whom they received them. They also cited Miller v. 
Race (a), Peacock v. Rhodes ( b ), Grant v. Vaughan (<;), and 
Collins v. Martin (d). 

Copley, A. G. and D. F. Jones, ctmtrii. There are some 
exceptions to the general rule of law, that an agent can¬ 
not pledge the property of his principal; and the ques¬ 
tion is, whether this particular species of property comes 
withiu them. Those exceptions were for a long time 
confined to bills of exchange and bank notes, till, by the 
case of JVookey v. Pole, they were further extended to ex¬ 
chequer bills. The instruments in question differ in their 
form and nature equally frpm all those so excepted. This 
is the case of an agent pledging a bond belonging to his 
principal, which by law he cannot do. The exception from 
the general law applies only to money, or the representa¬ 
tives of money; these bonds are neither the one nor the 
other. India bonds, it has been settled, and is now admit¬ 
ted, cannot be pledged, and the} aie, in their form and na¬ 
ture, exceedingly similar to the bonds in question. The 
right of properly in these bonds cannot pass by delivery, 
unless it carries with it a right of action also; but what 
right of action has the holder of them ? None. Thev are not 
payable to any particular person, nor at any specified time 
or place; no one could possibly sue upon them. [Abbott, 
C. J. Nor can an} one sue upon an exchequer bill.] Hut 
the holder may pay it‘to government, as money, in liquida¬ 
tion of any debt he may owe tin* Crown. These bonds do 
not come within the reason of the exception any more than 
the terms. What is the reason of the exception? Not 
that money in specie cannot be marked, because, even if it 
were marked, it could not be recovered from a bon& lido 
holder; but that bills uud notes are securities for money in 
general use throughout the country, and form the ordinary 
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circulation of it; in a word, the convenience of trade is the 
reason of the exception. That was the ground of the de¬ 
cision in Wookey v. Pole, but it has no application to the 
prcsentxase. Prussian bonds are not in use here as secu¬ 
rities for money, they are not recognized by the government, 
and have no circulation as such; they are the mere 
objects of purchase and sale, having* no fixed value, but 
fluctuate in price like any other commodity bought in the 
market. [ Abbott , C. J. Exchequer*bills also are the ob¬ 
jects of purchase and sale, and fluctuate in price.] Un¬ 
doubtedly ; but they are the representatives of money, and 
are dealt with accordingly. This case is within the prin¬ 
ciples laid down by* Lord Holt in Ford v. Hopkins ( a ), 
where it was held, that trover might be maintained for a 
lottery ticket, and where his Lordship said, “ If bank notes, 
exchequer notes, or million tickets, or the like, are stolen or 
lost, the owner has such an interest or property in them, as 
to bring an action into whatsoever hands they are come; 
money or cash is not to be distinguished, but these notes or 
bills are distinguishable, and cannot be reckoned as cash.” 
Upon the broad principle, therefore, that an agent cannot 
pledge the property of his principal, and that these instru¬ 
ments do not come within any of the exceptions from that 
general rule of law, the plaintiff is entitled to recover. 


1324. 

Gorgier 


V. 

Mieville. 


Abbott, C. J.— I am of opinion that this rule ought to 
be discharged. Looking at the form of these instruments, 
it seems to me impossible to distinguish them from those 
which have been excepted out of the general rule of law, 
and held to be transterrible by delivery. They are, in sub¬ 
stance, acknowledgments, or certificates, that certain sums 
of money are due to the bearer, with interest thereon, and 
therefore they are perfectly analogous to bills of exchange 
indorsed in blank, or to bank notes. I think this is the 
sound construction of the instruments themselves, and I am 


(«) 1 Salk. 283. 
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1324. 


Gorgier 

t>. 

Mieville. 


quite satisfied that it will be most for the advantage of the 
commercial world to put them at once upon this footing. 

I 

Holroyd, J. («).—I atn of the same opinion. I thiuk 
that, according«fo decided cases, the bearer of these bonds, 
having become sotjona fide for a valuable consideration, is 
the owner of them, and is entitled to dispose of them just 
the s^me as of the money which they represent. 


Littledale, J.—The case respecting the India bonds 
stands alone. The defendant there was guilty of mala 
fides, and the decision of the court was grounded, chiefly, 
if not entirely, upon that fact. I cannot consider that case 
as a decision that Balia bonds are not negotiable instru¬ 
ments; for though Le Blanc, J., certainly intimated a 
strong opinion to that effect, it may 1 think be collected 
from the report that Lord Ellenborough inclined to be of a 
different opinion. For the reasons already assigned by the 
court, I am clearly of opinion, in point^of law, that these 
are negotiable instruments, like bills of exchange, and it 
seems to me that in so deciding, we are attending equally 
to the policy and the law of the country. 


Rule discharged. 
(a) Bay ley, J., was absent. 


Ex parte Davey, Gent., one, &c. 

Tuesday, r 

WhenTan'at- K^iLLY applied to the court to readmit an attorney 

tomey intend* upon the roll, on the usual affidavit. All the formalities 
, ing to apply 

to be readmitted oh the roll, affixed his notice outside the Coqi£ in the morning 
Wore the stltitig of the court, on the first day of t he Term of which notice was intended 
to be gWen;—Held that it was a sufficientcompliance with the rule; T. 1 33 G. 3.' 
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required by the rule of court, T. 33 G. 3. («), had been 
complied with, except that the notice thereby required to be • 
affixed outside # the court had not been affixed until the morn* 
ing of the first day of the last preceding term; and doubt had 
been entertained whether that was a notice ’fiven “ for the 
space of one full term, previous to the term in which he 
shall apply to be admitted,” within the meaning of that 
rule. Here the notice had been given previous to the sitting 
of the full court on the first day of the term, and as the term 
could not be considered as having commenced until the 
court had actually sat, he submitted that the spirit of the 
rule had been complied with, and the party was entitled to 
his admission. He cited ex parte Dent (b), Pugh v. Ro¬ 
binson (c), and Anonymous (d). 
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18*4. 

v^V"*** 

Ex parte 
Davbt. 


Little dale, J. (the only Judge in court) expressed as 
his opinion upon this point, that the rule was peremptory, 
that a full term’s notice should be given, and that affixing the 
notice even before* a single Judge had sat on the first day 
of the term, would not satisfy the meaning of the rule. 
Upon mentioning the case, however, to the other Judges, 
when the qourt was full, he said, they were now all of 
opinion, that a notice affixed before the sitting of the full 
court on the first day of the term was sufficient, and there¬ 
fore granted the application. 

(a) Which states that “ every person who shall intend to apply for 
admission as an attorney in the King’s Beach, and who shall not have 
been admitted an attorney or solicitor of any other court, shall, for the 
space of one full Term, previous to the Term in which lie shall apply to 
be admitted, cause his name and place of abode, and also fcbfi name or 
names, and place or places of abode of the attorney or attornies, to 
whom he shall have been articled, written in legible characters, to be 
affixed on the outside of the Court of King’s Bench, in such place as 
public notices are usifally affixed on, and in the King’s Bench office; 
and fclso enter, or cause to he entered, in a book to be kept for that 
purpose, at each of the Judge’s chambers of this court, his name and 
place of abode, and also the name and place of abode of the attorney 
or attornies, to $hom he shall have been articled.” 

(»)1R& A. 189. (c) 1T. R. 116. (rf) 1 Chitty's R. 557. 
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Wednesday, 
June 23. 


S. Dyer and others v. W, Peauson, D. Price, and W. 
, Clay. * 


An agent can* THIS was an action of trover for ten bales of wool. Plea 
not sell the 

goods of his not guilty, and issue? thereon. At the trial before Abbott, 

ou^authoriiy 1 " d ’> at tbc J^ndon sittings after Michaelmas Term, the 

for that pur- case was this : The plaintiffs, Messrs. Dyer and Sons, were 

authority to" clothiers, carrying on business at Wootton under Edge , in 

sell may be Gloucestershire. The defendants resided in London, Pear- 
implicd from . . 

circumstances, son and Price beiug warehousemen, and Clay a woollen- 

don^genMvas dra P er ‘ tbc luo »th of November , 1823, the plaintiffs 

employed by commissioned Mr. Smith their Loudon agent to import for 

iialmamnu-y, tbem thirty bales of Saxony wool from Germany. The 

to import wool was ordered by Smith of Messrs. Van Smissen, and 
goods from „ . . 

abroad, and Co., merchants in that c ountry. In order to provide for the 


send them to 
their destina¬ 
tion; and by 
the bill of 
lading the 
goods were 
deliverable to 
order or as- 


payment of the wools, it appeared from the correspondence 
between Messrs. I'an Smissen and Smith , that the former 
required the acceptance of a London banker before the 
bills of lading were transmitted. In consequence of this, 
Messrs. Esdaileand Co., bankers in London , upon receiving 


signs, and in¬ 
dorsed in 
blank by the 
shipper, and 
the agent, 
after being 
allowed to re¬ 
tain possession 
of the bill of 
lading, for five 
months, sold 


an indemnity from the plaintiffs, accepted bills to the 
amount required, which were immediately forwarded to Van 
Smissen and Co. In December , 1823, the wools arrived, 
accompanied by a letter to Smith , containing the bill of 
lading and invoice. The invoice he transmitted to the plain¬ 
tiffs, but the bill of lading he delivered to the defendants 
Pearson and Price, for the purpose of doing the needful as 


the^goods warehousemen. The bill of lading made the w ools deliver- 
authority for able to order or assigns, and was indorsed in blank by Van 

—Held^thatit Smissen > aud Co - The wools "'ere entered in Pearson and 
was a question Price's books in Smith's name, and as his property. Smith 

whether'the not bein S at that tirae in a condition to pay the import 

principal had duties, and other expenses incident to the wool, prevailed 
not by his ‘ ' r 

conduct enabled*his agent to hold himself out to the world as a person having autho¬ 
rity to sell, &nd%iereby convey a title to the vendee. * .. 
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upon Pearson and Price to advance the money required for 
those purposes, on the security of the ten bales in question. 
The other twenty w ere then forwarded to the plaintiffs, the 
bill of lading still remaining in the hands of Pearson and 
Price. In the month of May following, S%ith, in order to 
pay Pearson and Price their charges, alrd reimburse them 
for the money they had advanced, sold the ten bales to the 
defendant, Clay, for 579/-; and by Smith’ s directions, he 
paid Pearson and Price 628/., the amount of their lien, and 
the remainder w as received by Smith himself. Smith was a 
mere agent, and had no authority whatever to sell any part 
of the wool. The plaintiffs, upon being informed of this 
transaction, demanded the ten bags of wool of Pearson and 
Price , tendering them the amount of their warehouse 
charges, and after a demand of, and refusal by all the de¬ 
fendants respectively, to deliver the wool, the present 
action was brought. It was contended on the part of the 
defendants, that although an agent could not, on general prin¬ 
ciples, pledge or sell the goods of his principal without his 
authority; yet that such an authority might be implied from 
the conduct of the principal himself. Here the plaintiffs, 
by allowing Smith, their agent, to import the wools in his 
own name, and to appear to the world as the true owner, 
there was sufficient ground for implying an authority to sell, 
and convey a good title to the vendee. The Lord Chief 
Justice told the jury that the question for their consider¬ 
ation was, whether Clay had purchased* the wools, under 
circumstances which ought to have induced a reasonable, 
prudent, and cautious man to believe, that Smith was a 
person who had no authority to sell; aud his lordship 
ruled, that if a man takes upon himself to purchase from 
another, under circumstances which ought to excite his 
suspicion, and induce him to discredit the authority of the 
person selling, a sale under such circumstances could not be 
considered bou& fide, and therefore the vendee could not 

^ f 

hold the goods, if it afterwards turned out that the person 
of whom he bought had no such authority. If the jury 
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should be of opinion that the sale was conducted under 
such circumstances as ought to have excited discredit and 
distrust in Clay's mind of Smith's authority t<j sell, the sale 
was not valid, and the plaintiffs would be entitled to recover, 


but if otherwise they ought to find for the defendants.- The 
Jury found for the defendants. 


pr . - 

Copley, A. G., in Hilary Term last, moved for a new tnal 
on the ground of misdir^tion. It is perfectly clear that this 
was a sale to Clay under such circumstances as entitle the 
plaintiffs to recover the possession of the property. Smith 
was merely an agent for the purpose of importing the goods 
and transmitting them to the plaintiffs. * He clearly had nb 
authority to dispose of them in any way whatever, and if so, 
then, in point of law, his acts cannot bind the plaintiffs, un¬ 
less they did something, or omitted to do something, which 
had the effect of imposing on the person who made the pur¬ 
chase. The question, therefore, for the consideration of the 
Jury was, whether the plaintiffs had so conducted themselves 
with respect to the goods, as to induce Clay to believe that 
Smith had authority to sell. There is no principle more 
clearly established in the law merchant, than, that an agent 
cannot bind his principal beyond the scope of his authority; 
and it is upon this ground that a factor, whose duty is to 
sell, cannot pledge the property of his principal. Here, 
Smith had certainly no express authority to sell; but admit¬ 
ting that an authority to sell may be implied, what evidence 
was there to raise the implication of an authority? The 
only fact tending that way, is, that the plaintiffs had left the 
bills of lading indorsed in blank in the hands of Smith; but 
His clear that a bill of lading gives no title to any particular 
individual. The invoice and letter of advice, are the instru¬ 
ments by which a person acquires a title to the goods, and 
they were kept by the plaintiffs. This is simply the case of 
an agent residing in London, employed by his principal Jo 
forward goods imported on his account. . It wns necessary 
; that Smith should have possession of the bill of lading for 
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the purpose of enabling him to get possession of the goods, 
and without which he could not have discharged his duty as 
an agent. On the face of the bill of lading Smith had no 
title to the goods, there being no. name mentioned in it. 
The questioti therefore for the Jury was, nod whether there 
was any thing in the transaction to leauClay to suppose 
that Smith had authority to impose of the goods, but whe¬ 
ther the plaintiffs did any thixig to fix them with an act which 
Smith was not authorised to do as thgir agent. If the plain¬ 
tiffs were guilty of any negligence with respect to the trans¬ 
action, then it must be admitted, that they would be bound 
by the consequences resulting from their conduct;, but 
although Clay mighf suppose that all this was in the ordi¬ 
nary course of business, and that Smith was the owner of 
the goods, still, unless there was some negligence or miscon¬ 
duct on the part of the plaintiffs, they are not bound by the 
acts of Smith. In the absence of all evidence of negligence 
or misconduct, then the case stands nakedly as that of an 
agent selling the goods of his principal without any authority 
express or implied. The Court having granted a rule nisi, 



1894. 

Dye* 

v. 

Pearson. 


Scarlett and F. Pollock now shewed cause. This case 
was properly left to the jury. But assuming the proposition 
put on the other side to be correct, still there was quite 
enough to shew that Smith had an implied authority to sell 
the goods in question. It is not necessary that an agent 
should have an express authority from his principal to sell, 
although it is a general rule of law that an agent cannot bind 
his principal, unless he acts within the scope of his authority. 
In Pickering v. Busk ( a ) it was held that such an authority 
may be implied from the conduct of the parties. The ques« 
tion then is, whether in this case the conduct of the plain¬ 
tiffs did not import at least an implied authority to Smith to 
sell. Here the wools are imported in Smith’s own name 
with the consent of the plaintiffs. To all the world, there¬ 
fore, lie appears as the owner, and there is nothing to indi- 

(o) *5 East, 38. 
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cate a contrary inference. As soon as the goods arrive they 
are allowed to remain for a period of five months, in his 
name, and as his property, in the books of Pearson and 
Price; and during all that time Smith has eitlfer the posses¬ 
sion of or control over the bill of lading, which is the only 
authority entitling the party to the possession of the goods. 
It may be true that the bill of lading did not contain Smith’s 
name on the face of it; but tHht affords a still stronger ar¬ 
gument against the plaintiffs’ right to recover, because the 
goods were to be delivered to the order of the shipper or 
his assigns, and as the indorsement was in blank it was. equi¬ 
valent to an order to deliver to the bearer, whoever he might 
be. The plaintiffs, therefore, having, by their negligence, 
permitted Smith to appear to the world as the true owner of 
the wool, the law will raise an implication of authority to 
sell, and thereby to bind the plaintiffs by his acts. 


Coplejj , A. G. (with whom was Wilde , Serjt.) having 
insisted that Smith was, of necessity, entrusted with the 
possession of the bill of lading, for the purpose of importing 
and receiving the goods in his character of agent, and con¬ 
sequently that nothing like an authority could be implied 
from that circumstance, was stopped by the Court. 

Abbott, C. J.—I am of opinion that there ought to be 
a new trial. The points which I left to the consideration of 
tiie Jury do not appear to me to have embraced the whole 
case. By the general rule of law merchant, a man who has 
no authority to sell, cannot, by making a sale, transfer the 
property to another. The first, and leading exception to 
that rule is, the case of sales in market overt, by the common 
law; but it is clear that this case does not come within that 
exception, because this was not a sale, in market overt. 
Then if that be the rule of law, I ought either to have told 
the Jury, that even if there was in their judgment an unsus¬ 
picious purchase by the defendants,*yet as Smith , the agent, 
dt|d undoubtedly no authority to sell, their verdict should be 
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for the plaintiffs, or, (which was the most favorable way of 
putting the case for the defendants) I should have left the 
Jury to say whether the plaintiffs had, by their own conduct, 
enabled Smith to hold himself forth to the world, not merely 
as having the possession of, but the property in the goods. 
That question I certainly did not leave'to the Jury. The 
most favorable way of leaving the casie for the defendants to 
the Jury, would be to" say,its is certainly my opinion, that 
if the real owner of property suffers^ another to have the pos¬ 
session of it, and to have those documents which are the 
muniments of title, a sale by such a person shall bind the 
true owner. That is a question of fact; and if that question 
does arise in this case, it should have been submitted to the 
Jury. It is unnecessary at present to say what would have 
been the result of the evidence upon that fact, or that I 
should have told the Jury that that fact was in favor of the 
defendant. It is enough for the present to say, that the 
rule for a new trial must be made absolute. 
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1824. 


Dver 


v. 

Pearson. 


Bayley, J., Holroyd, J., and Littledale, J., con¬ 
curred. 


Rule absolute. 


Austin v . Dejjnam. Friday , 

June 'Zb. 

DECLARATION in case, for a malicious arrest, alleged, Where A. ar- 
that defendant, on &c. at 8tc. not then having any reasonable 
or probable cause of action against plaintiff, to the amount that upon the 
of the sum of money for which he maliciously caused him t j ie - r rautua j 
to be arrested as thereinafter mentioned, maliciously caused dealings there 

. . was but 5/. due 

and procured a bill of Middlesex to be issued out of the t o him : Held, 
Court of King’s fiench, commanding the sheriff of Middle ^ ^[^icious 1 
sex to arrest plaintiff, and falsely, and without having any and without 
reasonable or probable cause of action against plaintiff to cause.^^ 6 
the amount of 15/. or upwards, caused and procured the 
said bill of Middlesex to be, and the same was indorsed for 
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bail for 23 i, j that defendant afterwards, to wit, on &c. at 
&c. without any reasonable or probable cause^ of action 
against plaintiff to the amount of 15/. or upwards, maliciously 
caused and procured plaintiff to be arrestecf and kept im¬ 
prisoned until he gave a bail bond, and plaintiff afterwards, 
to wit^on &c. at &c. paid to defendant the sum of 5/. 5s. 
and the sum*of 3l. 13s. 6d. in full discharge of the suit; 
which sum of 51. 5s. defendant accented of and from plain¬ 
tiff as the atnount of the debt in the suit, and the sum of 
3/. 13s. 6d. as the amount of the costs; that such proceed¬ 
ings were thereupon had in the suit, that it was ordered by 
one of the Judges of the said Court, that all proceedings in 
the suit should be staid, which order was afterwards made a 
rule of the said Court, and the said action was and is by 
means of the premises and according to the rules and prac¬ 
tice of the said Court wholly discharged, ended, and deter¬ 
mined. By means of which said premises, &e., concluding 
in the usual form. Plea, the general issue, not guilty, and 
issue thereon. At the trial before Abbott , C. J. at the 
London adjourned Sittings after Trinity Term, 1825, proof 
was given of the affidavit to hold to bail, of the bill of Mid¬ 
dlesex indorsed for bail* for 23/., of the arrest, and of the 
execution of the bail bond, the expense of which, being 
l/. 9s., the plaintiff had paid. The following facts were 
then detailed in evidence. The plaintiff was a baker, and 
the defendant a carpenter. The defendant had done work 
for the plaintiff, and the plaintiff had supplied the defendant 
with bread. Mutual claims thus arose between them, 
respecting the amount of which they differed, and the plain¬ 
tiff desired the defendant to send him his bill, in consequence 
of which the defendant, next day, told the plaintiff “ that he 
had reckoned up his book, and that there was 5/. coming to 
him/' The defendant’s attorney then wrote a letter to the 
plaintiff, demanding the payment of the “ balance” due to 
the defendant. The defendant’s claim for work done, not 
deducting the plaintiff’s claim for bread supplied, amounted 
to $0l., which sum* the plaintiff tendered, but the defendant 
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refused it, saying, first, that it was more than was due, and 1824. 

afterwards, that he had put the job into the hands of his 
attorney anti therefore could not settle it himself. Subse- Austin 
quently to the«arrest, the defendant was asked why he had Debnam. 
arrested the plaintiff for 23/., and whether he had in fact 
cast up his book; to which he replied, that there had been 
obstinacy on both sides, and that upon # the casting up of his 
book, “ there was 5l. eOming to him.” The plaintiff ulti¬ 
mately paid 5/. 5s. for the debt, and 3 1. 13s. 6d. for the costs, 
and the defendant gave a receipt for those sums, in which he 
described the former as the balance due to him. The rule 
of Court for staying the proceedings was then put in, 
aud closed the playatiff’s case. Three objections were 
taken for the defendant. First, that the rule of Court, stay¬ 
ing proceedings, was not a legal termination of the former 
suit. Secoud, that though the plaintiff had a right of set¬ 
off, the defendant was not bound by that right, and as there 
wfts a debt of 20/. due to the defendant, he hud reasonable 
and probable cause for the arrest; and on this point. Brown 
v. Pigeon (a) was cited and relied on for the defendant, and 
Turlington* s case (b), and Dromjield v. Archer (r), for the 
plaintiff. Third, that in this form of declaration the plaintiff 
could not give evidence of the set-off, because the special 
facts were not set out, and as the evidence now stood, there 
was a fatal variance between that and the declaration. The 
Chief Justice overruled all these objections, leaving it to 
the Jury, upon consideration of all the facts, to say, whether 
the arrest was or was not malicious. , The Jury fouud a ver¬ 
dict for the plaintiff, damages 5l. f and the defendant had 
liberty to move to enter a nonsuit. 

Gurney, in Michaelmas Term, having moved accordingly, 
and obtained a rule^nisi on all the points, either for a nonshit 
or a new trial, 

Scarlett and Archbold*no\s shewed cause. The facts of 
(a) 2 Campl). 594. (5) 4 Burr. 1990. (c) Ante, vol. i. 67. 
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1824. this case are sufficient to support the verdict, and the Jury 

have drawn the proper conclusion from them. Lookiug 
Austin 1 *; . . * * .. 

v. at the whole transaction, it is plain that there was a full 

Debnam. understanding between the parties, that the balance of ac¬ 
counts was to be the only existing debt. The defendant, by 
repeated acts, shewed, that he knew 5/. to be the amount of 
that debt; for first hpsays, “ I have cast up my book, and 
there is 5l. coming to me;” then lie authorises his attorney 
to demand payment of “ the balance” due to him; and 
lastly, when 20/. is tendered to him, he declines accepting 
it, saying, that there is not so much due. In point of 
law', also, this action is maintainable. Where there are mu¬ 
tual accounts between tw r o parties, the one cannot legally 
arrest the other for more than the actual balance, for under 
such circumstances the statute of set-off provides that the 
real debt shall be taken as the ground of arrest This was 
decided in Turlington's case, and Lord Mansfidd mentions 
that decision in terms of approbation in the case of Barclay 
v. Hunt (a). Again, Dromfield v. Archer is expressly in 
point with the present case, and the reasoning of the Court 
there is peculiarly applicable here. The rule there laid 
down, and which must govern in all cases of this kind, is, 
that the reasonable and probable cause for arrest is to obtain 
security for the payment of the sum really due, and the sum 

really due is the balance, and no more. 

> 

Gurney and Ckitty, contra. There was a sum of 20/. ac¬ 
tually due to the defendant, and therefore Brozm v. Pigeon 
is a direct authority to shew that he had reasonable and pro¬ 
bable cause for the arrest. It was not proved at the trial 
that the defendant had agreed to consider the balance of ac¬ 
counts as the existing debt, and certainly he was not by law 
bound to do so; because the statute merely authorises a set¬ 
off, it does not expressly direct that it shall be made; in 
which respect it materially differs from the 5 G. 2. c. 10. as 
to mutual credits, iiut even if in' strictness of law the ba- 

(e) 4 Burr. 1992. 


t 
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lance only is the debt, still it is not a necessary consequence 
that an arrest for a larger sum is. malicious; the malice can- 
not be presumed, it must be shewn, and there was no 
evidence of it here. But upon this declaration it was 
not competent to the plaintiff to give evidence of his cross 
demand, because it does not set out the special circumstances 
out of which that demand arose, and .does not inform the 
defendant clearly on what grounds the action is brought. It 
merely avers, in general terms, that the defendant had no 
reasonable or probable cause of action, whereas it should 
have shewn how that was, by stating that there were mutual 1 
debts and credits, and that the balance due upon them was 
less than 15/. 


1824. 


Austin 

v. 

Debnam. 


Abbott, C. J. —I think this rule ought to be discharged. 
It is by no means clear to me that the general question of 
law arises in this case, because the evidence undoubtedly 
tends to shew that there was an understanding between the 
parties that the balance of accounts only was to be treated 
as the existing debt. It was in proof that the defendant had 
declared, previous to the arrest, that only 5/. was due to him; 
and I am at a loss to conceive how he can afterwards con¬ 
tend that he has reasonable aud probable cause for arresting 
the- plaintiff for 23/. I am however of opinion, upon the 
general question of law, that by the true construction of the 
statute of set-off, where there are mutual claims, the balance 
only, is, as the foundation for an arrest, the real existing debt. 
Lord Elfenborough certainly did, in pne instance, express a 
contrary opinion; but with all the respect which I entertain 
for his decisions, I cannot refrain from observing, that Brown 
v. Pigeon was a nisi prius decision only, and that by the 
mode in which that action terminated, a juror having been 
withdrawn, the parses were precluded from the possibility 
of having his opinion reconsidered. The question has sub- 
quently been before the Court in the recent case of Dromjkld 
v. Archer, on which occasion the former case was cited, 
but not acted upon, for there the arrest being made on one 
VOL. iv. u v 
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side of the account only, was held to be without probable, 
cause, and malicious; and, upon reconsideration, 1 confess 
that decision appears to me to be consistent both with jus¬ 
tice aud with common sense. Then, At has «been objected 
that the declaration is insufficient, because it does not allege 
that the defendant had no cause of action against the plain¬ 
tiff, but only, that he Jiad no reasonable or probable cause of 
action to the amount for which hp arrested the plaintiff. 
The language of the declaration is certainly loose and indis¬ 
tinct, but the avermenf is, 1 think, sufficient for the admis¬ 
sion of evidence of the real merits and justice of the case, 
and they clearly shew that the plaintiff was entitled to main¬ 
tain the action. For these reasons 1 am of opinion that we 
ought to discharge this rule. 


Holroyd, J. (a) and LiTTLEnALE, J. concurred. 

Rule discharged. 

(«) Bayley, J. was sitting in the Bail Court. 


Friday, 
June 25. 

Discharge un¬ 
der a Scotch 
sequestration 
is an effectual 
bar to an ac¬ 
tion for a 
debt contract¬ 
ed in England 
by a Scotch 
trader before 
the sequestra¬ 
tion. 


Sin a way v. Hay. 

Declaration in debt for goods sold and delivered, 

with c|mmon counts. Pleas—first, the general issue ; 

second* the statute of limitations; and third, that plaintiff 
ought not to have or maintain his action, because defendant 
says, that before and on 1st January, 1814, and from thence 
continually until the sequestration of the estate, heritable, 
and moveable, real and personal of defendant, after men¬ 
tioned, he was a merchant and trader in gross and by retail, 
to wit> an ironmonger, residing and carrying on his said trade 
at Edinburgh , in that part of the United Kingdom called 
Scotland, and during all that time sought his living! by 
ijyipg and selling, and that defendant, on the day and year 
aforesaid, became indebted to persons trading under the 
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firm of C. and Co. in the sum of 186/. 15s. 2d. for a just 
and true debt, and was also indebted to diners other per¬ 
sons in divers large sums of money, and being so indebted 
and being insblventfand unable to pay the said debt due 
to Messrs. C. & Co. and the said other debts, afterwards, 
on See. at Edinburgh aforesaid, became and was under 
legal diligence by horning and caption?, against him for the 
debt due to C. & Co.^ and having fled for his personal 
safety from such diligence, did afterwards, and within 
four months of the last step of the said diligence, with 
concurrence of the said C. & Co. to whom he was so 
indebted as aforesaid, apply, by summary petition to the 
Lords in Council and Session of the first division of the 
Court of Session in Scotland , for the sequestration of the 
whole real and personal estate of him, defendant; that a 
sequestration was granted and meetings fixed aud advertised 
as required by 54 Geo. 3. c. 137. s. 16., and that the petition 
was registered as required by the 22d section of the same 
statute ; that meetings were holdcn accordingly, and that at 
the first an interim factor, and at the second a trustee, were 
respectively chosen; and that meetings for the examination 
of the defendant were appointed aud advertised pursuant to 
the 32d section of the ,same statute. The plea then set out 
the amount of the debts actually proved, and the amount of 
the debts of those creditors who consented to the defendant's 
discharge, shewing that the couscut was conformable to the 
provisions of the (list and 64th sections. *It then set out a 
petition in the form required by the 61 st section, and stated 
that the Lords in Council and Session aforesaid did, ou the 
lith March , 1818, find defendant entitled to be finally dis¬ 
charged of all his debts contracted before the said applica¬ 
tion to sequestrate his estate, and did grant commission to 
the sheriff depute*for the county of Edinburgh to take 
defendant's oath. It then averred that defendant did make 
oath that he bad complied with all the requisites of 54 Qeo. 
3. c. 137., and^ that afterw*ards, to wit, oil the 2d June, f&20, 
the Court of Session, by their decree, did fihd the defendant 
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had complied with all the requisites of the statute; and 
therefore found him freed and discharged of all debts con¬ 
tracted by him before the 21 st May, 18|6. It then averred, 
that the several supposed debts and causes of action men¬ 
tioned in the declaration, accrued to plaintiff before the 21st 
May, 1816, and were proveable under the said sequestra¬ 
tion. Plaintiff took fksuc on the first two pleas, and to the 
third replied, that the said causes of* action accrued to him 
in JEngland. Demur re- to the replication, and joinder in 
demurrer. 


Scarlett, in support of the demurrer. The question 
raised upon these pleadings is one of some novelty, and of 
great importance, namely, whether a man who has been 
made a bankrupt, and obtained his certificate according to 
the laws of Scotland, is thereby discharged from debts in¬ 
curred iri England previously to his bankruptcy. On the 
part of the defendant it is contended, that he is, and conse¬ 
quently that the plea put upon the record in tills case 
is a good answer to the action. The question will turn 
upon the construction which the Court shall think ought to 
be given to the statute 54 Geo. 8. c. 137- That statute 
enacts, that after the diets are fixed for the examination of 
the bankrupt and others, “ the trustee shall immediately 
publish an advertisement in the Edinburgh Gazette, and in 
-the London Gazette, intimating to the creditors his appoint¬ 
ment as trustee on the bankrupt estate, the two days fixed 
for the examination of the bankrupt,” &c. (section 32.); 
and that “ after the period assigned for the second dividend, 
it shall be lawful for the bankrupt, with concurrence of the 
trustee, and four-fifths of the creditors in number and value, 
to apply to the Court of Session by petition, praying that 
he may be held as finally discharged of 1 all his debts con¬ 
tracted before the application for sequestration; and this 

P ’ >n, being intimated upon the wall, anc| in the Edin- 
Gazette and London Gazette, the Cou^t shall, at the : 
distance of not less than three calendar months thereafter. 

A.. . * 
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resume the consideration thereof,” 8lc. (section 61). Here 
are provisions that the English creditors may be made ac¬ 
quainted with all the proceedings under the sequestration, 
from the first stage to the last; and it is difficult to imagine 
what view the legislature could have in making such provi¬ 
sions, except that the English creditors should have an 
equal opportunity with the Scotch c/feditors of proving their 
debts; and in default of such proof, should be concluded 
by the bankrupt’s discharge, in qpmmon with the Scotch 
creditors. There is no express decision to this effect to be 
found, but it has been decided, “ that a certificate obtained 
under an English commission operates as a discharge of the 
debts of Scotch creditors, proveable under the commis¬ 
sion;” Bank of Scotland v. Cut liber t (a); and by parity of 
reasoning, the converse of the rule should hold good in the 
present case. Updn all general principles, both of law and 
justice, a man who is discharged from his debts Dy a com¬ 
petent authority in his own country, ought to be discharged 
as against all the world. [ Bay ley, J. It has been held, 
that a certificate obtained in Ireland is not a discharge of a 
debt previously incurred in England (b). Would a certifi¬ 
cate under the 5 Geo. 2. c. SO. obtained here, be a discharge 
of a debt previously incurred in Scotland?] JLf the debt 
w’ould be proveable under the commission (c), the presump¬ 
tion seems to be that it would. [Best, J. Such a certificate 
would not affect a debt incurred in one of the British colo¬ 
nies ; that has been repeatedly decided (d ). Bay ley, J. 
Since the union of England and Scotland, the presumption 
certainly seems to be that each country would be bound by 
the bankrupt laws of the other, unless a special exception is 
to be found in any statute which prevents a Scotch' se¬ 
questration from discharging debts previously incurred iu 
England-, and I am not aware of any such statute.] None 
such is to be found. No case can be cited directly in 

(«) 1 Rose, 4#2. ( b ) Quin v. Keefe, 2 H, BI.553. (c) Section 23. 

(d) Vide Clhe v. Mills, Cooke’s B. L. 372. Montagu’s B. L. 495. 
et seq. and the cases there collected. <t. 
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3884. point; Jbut lessoning upon the language of the 54 Gto.S. 
. c. 137., and upon general principles of law and justice, it is 
v. submitted for the defendant, that this debt Vas discharged 
XUXm by his certificate; and therefore that his plea is good, and 
entitles him to the judgment of the Court on demur- 
rer. 


Campbell , contrJ. This plea is ^6 ad. A certificate ob¬ 
tained under a Scotch sequestration is no bar to a debt 
previously incurred in England . Numerous cases have 
established, that a contract made by the bankrupt in a 
foreigu country, before his bankruptcy, caunot be affected 
by a certificate obtained by him in his* own country; the 
contract must originate in, or be connected with, the coun¬ 
try in which the certificate is obtained, in order to make the 
plea of bankruptcy an answer to an action for the debt 
arising out of that contract. Balantine v. Golding (a), 
Pedder v. Macmasler (b), Potter v. Brown (c), Burrows v. 
Jemino(d ), Quin v. Keefe (e), and Smith v. Buchanan (f). 
With reference to such a question as this, the Scotch Court 
of Judicature is a foreign Court, and must be so considered 
here. In consfruiug such a statute as the 54 Geo. 3. c. 137* 

that it has local and social 
objects only in view; and will so adapt their construction of 
general words used in it, as to effect those local and special 
objects," and those only. The very title of the act shlws that 
its operation was intended to be confined exclusively to 
Scotland, for it is entitled, “ An act for rendering the pay¬ 
ment of creditors more equal and expeditious in Scotland;* 
in other words, for rendering more equal and expeditious 
the payment of Scotch creditors; for it can have no other 
meaning. Prim& facie, therefore, the whole purview of the 
act must be taken to apply to Scotch creditors only, unless 
it can be shewn dearly, that it has a more extended appli¬ 
cation, which has not been done by the other side, either 

(a) Cooke's B. L. 11$. (b) 3 T. It. 609. (f) 5 East, 174. 

(d)2Str. 733. * (e) 2 H. B). 553. (/) 1 East, 6. 


the Court ijyill bear in mind, 
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upon principle or authority. It is quite clear, as has been 
already intimated by the Court, that a certificate obtained 
here under thl* 5 Geo. 2. c. 30. would be no bar to a debt 
previously incurred in Scotland; and yet the title of that 
act is much more general than that of the 54 Geo. 3. c. 137- 
it beiug entitled, “ An act to prevent the committing of 
frauds b^ bankrupts.” It was iiideld held by the present 
Lord Chancellor in Setymg v. Davis(a ), that “ a commission 
of bankrupt vests in the assignees^under it all the persottal 
or moveable property of the bankrupt; precluding creditors 
in Scotland from attaching, by legal process, the personal or 
moveable property of the bankrupt in that country, or from 
administering it in a course of distribution under a seques¬ 
tration.” But even if that case furnishes an authority for 
the converse proposition, that a sequestration passes the 
personal property 6f the bankrupt in England , and thereby 
precludes the English creditor from all remedy but that of 
proving under it; still, what is to become of the real pro¬ 
perty of the bankrupt ? It was held in that case, that “ the 
commission does not affect the heritable or real property 
of the bankrupt out of England;” and therefore, reasoning 
& converso, a sequestration would not affect the real pro¬ 
perty of the bankrupt in England; and from such a state 
of things the greatest difficulty aud inconvenience must 
arise. Both these points were also decided the same way 
by th6 Court of Session of Edinburgh, in the case of the 
Bank of Scotland v. Cuthbert (b ); though the Court were 
not unanimous there in the opinion, that the sequestration 
could not be awarded. It is true, that iu the latter case the 
Court were unanimously of opinion, that “ a certificate ob¬ 
tained under an English commission operates as a discharge 
of the debts of Scotch creditor* proveable under the com¬ 
mission but the Lord Chancellor did not go that length, 
at least not in express terms, in the former case of Selkrig 

v. Davis ; aud it by no means follows, even if he had, that 

» 

. the conversp of the proposition must hold good. Indeed, 
(a) 2 Rose, 291. (l>) J Rose, Append. 462. 
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there is one direct authority for saying that it woul&net, 
Lewis v. Owen (a), where this Court declared, u that a cer¬ 
tificate under a commission of bankruptcy i# Ireland , since 
the union with that country, could have no greater operation 
than a certificate under a Scottish sequestration, which was 
never thought to discharge a debt contracted in England” 
Upon this authority, afod upon the true construction of the 
act, as applying to Scotland only, it is submitted, that the 
certificate pleaded in this case is no bar to the plaintiff’s 
debt, and therefore that he is entitled to the judgment of 
the Court. He also referred to Jeffrey v. M* Taggart (6), 
and Godwin v. Forbes (c). 


Scarlett , in reply. The evident object of the statute is, 
that all the property of the bankrupt, wherever situate, and 
of whatever kind, should pass under the sequestration; and 
if so, it is a necessary consequence that the bankrupt should 
be discharged from all his creditors. Sect. SI. provides, 
that all the heritable and real property of the bankrupt shall 
be vested in the trustee; 11 declaring that the rules of pre¬ 
ference, or ranking between the creditors of the ancestor 
and those of the heir by the law of Scotland, are not meant 
to be altered by any thing contained in this actand there- 
ore clearly applying to all the creditors, of whatsoever kind 
or country. Then sect. 6l. enacts, “ That in case no pro¬ 
posal of composition is made in the manner before speci¬ 
fied, <|r iff case the same, when made, shall become inef¬ 
fectual, no other proposal of a similar kind shall be attended 
to by the trustee, or be of any effect, uuless proof is made 
that the same has been assented to by every creditor without 
exception .” It is impossible to contend that words so com¬ 
prehensive as these, can contain any exception in respect to 
English creditors, they must mean every creditor in every 
part of the world; and therefore this clause is strong to 
shew, that the act intends the sequestration, and die certi¬ 
ficate under it, to operate as against all the wor(d. [Bayley > 
-* * 

5 (a) 4 B. & A. 654. ( b ) In B. R. Feb. 1817. (e) 1 Buck. 57. 
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J. May not that section mean every creditor that has proved 
under the sequestration ?] There are nojvords in the clause 
to give it any sdih limitation; and as respects the subject 
of it, namely/ a proposal for a composition, the act of 
proving cannot alter the situation or the rights of the cre¬ 
ditors. 

* Cur. adv. vult. 
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Judgment was now delivered by 


Abbott, C. J.—This case was argued in Easter Term 
last year, when the present Lord Chief Justice Best was. 
one of the Judges of this Couit. It stood over some time, 
that an amendment might be made in the defendant’s spe¬ 
cial plea, and afterwards for the consideration of the Court. 
The judgment which 1 am now about to deliver, is to be 
considered as the opinion of my brother Bayley , my brother 
Holroyd, and myself; and we are of opinion that judgment 
should be given for the defendant. This was an action 
of debt for goods sold and delivered, and on the common 
money counts, the venue being laid in London. The de¬ 
fendant pleaded the general issue, and the statute of limita¬ 
tions, on which no question arises. He has also pleaded, 
that before, and at the time of the accruing of the several 
causes of action in the declaration mentioned, and also be¬ 
fore and on the 1st day of January , lb 16 , and from thence 
continually, till the sequestration of his eState in the plea 
after mentioned, he was a merchant and trader, residing and 
carrying on his trade at Edinburgh in Scotland. It then 
proceeded to allege, with all due formality, the sequestra¬ 
tion and the decree of the Lords of Council and Sessions, 
discharging him from all debts contracted before the 21st 
May , 1816, being the date of the application for sequestra¬ 
tion ; and averred that the plaintiff’s several causes of ac¬ 
tion accrued before that day, and were proveable tinder the 
sequestration., To this plea the plaintiff has replied, that 
the several causes of action accrued in England. The de- 
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fendant has demurred to the replication, and the rpUirttiff has 
joined in demurrer. The plea is framed on the 54 Geo.8. 
c. 137. of which statute the 6lst sectiSh gives the dis- 
charge. * The statute is entitled, “ An act ffcr rendering the 
payment of creditors more equal and expeditious in Scot¬ 
land and the question is, whether a trader residing: in 
Scotland, and durirfg such residence contracting a debt in 
■England, can be discharged from it under a sequestration 
issued in Scotland in qpnformity to that statute, in like man¬ 
ner as he would from a debt contracted in Scotland. The 
statute is an- act of parliament of the United Kingdom, 
competent to legislate for any part of the kingdom, and to 
bind the rights of all persons residing in England, equally 
with those of persons residing in Scotland. J t raises, there¬ 
fore, no question as to the authority of the power by which 
the statute was passed; and the question must turn merely 
on the construction and effect of this act. By the 61st sect., 
the bankrupt is enabled, by the means therein mentioned, 
to apply to the Court of Session by petition, praying that 
he may be held as finally discharged of all his debts con¬ 
tracted before the application for sequestration; and the 
Court is authorised, under the circumstances therein men¬ 
tioned, to pronounce an act or order in terms of the prayer 
of the petition. The expression is, “ all debts,” and it is 
-used without any reference or regard to the place where the 
debts may have been contracted. It must,,be admitted, 
that notwithstanding this generality of expression, it is pos¬ 
sible that debts contracted in England may be out of the 
general view of the statute, and therefore not comprised in 
the term “ all debts.” There is not, however, a single ex¬ 
pression importing that debts contracted in England are to 
be excluded in any way from the operation of the statute. 
There are many provisions manifestly skewing the contrary. 
By the 15th section, the creditor of any trader, without 
reference 1 to his country, residence, or place of business, 
■may petition for a sequestration, the deposition being made 
before any Judge, Ordinary, or Justice of the Peace; nod 
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the sequestration is to be of the debtor’s whole estate and 
effects, heritable and moveable, real and personal, for the 
benefit of his wllbie just and lawful creditors. By the 17th - 
section, the interim manager is to take possession of the 
bankrupt’s whole estate and effects, and of all title-deeds 
and instructions of his effects; and the bankrupt must, if 
required, grant powers of attorney or dtlier deeds necessary 
or proper for recovering his estate and effects in foreign 
parts. By the 25th section, the bankrupt is required to 
exhibit a state of his affairs, specifying his whole estate and 
effects, heritable and moveable, real and personal, wherever 
situated. By the 29th section, when the nomination of a 
trustee has been approved, the Court shall Order the bank¬ 
rupt to execute the proper deeds of conveyance, making 
over to the trustee his whole estate and effects, heritable and 
moveable, real and personal, wherever situate, with full 
power of recovery and sale for the behoof of the creditors; 
and mi his refusal so to do, he is punishable by imprison¬ 
ment: and whether such deeds be executed or not, the 
whole estate and effects, of whatever kind and wherever 
situate (in so far as may be l-onsistent with the laws of 
other countries, where the effects are out of Scotland ), shall 
be deemed to be vested in the trustee for behoof of tbe 
creditors. By the 53d section, the bankrupt is to make 
oath of the truth of the account of his estatf fend effects, 
heritable and moveable, real and personal. By the 4Lst 
section, the trustee is to proceed to recoveV and convert iuto 
money the whole estate under his management or power, 
whether at home or in foreign parts. By the 43d section, 
oaths of verity upon debts may be taken before a Judge, 
Ordinary, or J ustice of the Peace; and where any creditor 
is out of the kingdom of Great Britain and Ireland, an oath 
'of credulity by his«agent, taken in the same manner, shall be 
sufficient. Upon the view of these several clauses, it is mani¬ 
fest that all the property of the bankrupt of every kind, and 
wherever situate, is to be taken from him for the payment of his 
debts, and that creditors wherever resident, may prove their 
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debts and receive their share of the estate. But tins is 
not alt; notices are required to be given in the IoaIsn 
G azette as well as the Edinburgh Gazette, on important 
occasions; as, for the meetings to chule the interim 
manager and trustee, by section 16;—of the appointment of 
the trustee and of the two days appointed for the public 
examination of the bankrupt as to the state of his affairs, by 
section 32;—of the meetings of creditors for directing 
a sale of remaining effects and of the times of the 
sale, by section 56;—of the bankrupt’s petition for bis 
discharge, of which the court is to resume the consideration 
at the distance of not less than three months, by section 61 ; 
and of the meeting after the expiration of three years, for 
the disposal of out-standing effects, by section 75. Now it 
appears to us, that the legislature would not have required 
these notices unless it had been intended that the dis¬ 
charge should operate on English as well as Scotch creditors. 
No sufficient reason has occurred to us for giving an oppor¬ 
tunity of inquiring into the affairs and conduct of the 
bankrupt, and objecting Jo his discharge, to the persons 
against whom such discharge would be inoperative with 
reference to any proceeding in an English court. If it be 
said that it was intended only to enable English creditors 
to have the benefit of the sequestration, if they should so 
think fit, and to object to the discharge for the purpose of 
retaining a right of suit in Scotland, this argument will con¬ 
tain an acknowledgment that English creditors may have 
the benefit of the sequestration; ■ and then, it being clear 
that the bankrupt is deprived of all his property for the 
benefit of all his creditors who think proper to partake of 
their proportion of it, by an act of a legislature having 
authority over all parts of the United Kingdom; justice 
manifestly requires, that no one who may partake of the 
benefit, should be allowed to sue the debtor wheuflall his 
property has been given up, if by accident he mfcy happen 
to meet him in England. We ‘ought therefore not to 
narrow the language of the Gist section, but give to the 
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phrase u all his debts," the meaning which usually belongs 
to those words. Several cases were quoted in argument, of 
which I will now take notice. The cases of Smith v. 
Buchanan (a) f and Potter v. Brown ( b ), arose on the 
authority of American acts, that is, of legislatures not com* 
potent to bind the subjects of this kingdom. In Odmn v. 
Forbes (c), it has been held that a ^certificate under an 
English commission, is a good plea to a suit instituted in 
the Dutch colonial court at Demerara, for the recovery of 
the balance of an account for sugars consigned to and re* 
ceived by the defendant and his partner in London, and the 
ground of that decision was, that English laws are binding 

on the inhabitants of Demerara. The case, of Pedder v. 

,v / 

M c Master (d), arose on a discharge at Hamburgh , and 
came before the court on an application to discharge the 
bail, and enter an exoneretur on the bail piece, which 
could not be done if the effect of the discharge were 
doubtful. The case of Quin v. Keefe (e) came before the 
court first in the same way, and afterwards on a plea which 
was badly pleaded, and there was no decision on the 
merits. It was the case of an Irish certificate, and of a debt 
contracted in England , while the defendant was residing 
here. The case of Jeffery v. M f Taggart , which was be¬ 
fore this court in February , 1817, on a motion for a new 
trial, arose, indeed, on this act of the 54 Geo. 3. c. 137., but 
.was entirely different from the present. It was an action 
of assumpsit brought by a trustee under ^a Scotch seques¬ 
tration in his own name. The demand had vested in the 
trustee^, under this statute, so far as by the law of this 
country it could do, but as the assignee of a chose in action 
cannot by the common law of this country sue in his own 
name, but must sue in the name of the assignor; and as 
this statute gives no express power to the trustee to sue in 
his own name, and the statute of l Jac. c. 15. s. 13. does, 


m 

1824. 
W n/ ' 

SlDAWAT 

V. 

Hav, 
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(c) 1* Buck, 57. 
(a) 2 H. Bl. 553. 


(6) 5 East, 124. 
(0 8 T. R. 69. 
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in express terms, give that power to assignees under an 
Si da way English commission, it was decided that the action was not 
*t>, properly brought in the name of the trustee. Upon this 
view of the cases, it appears that no one of them contains a 
decision contrary to our present opinion, which is founded 
not on any general principle, but on the effect of the parti¬ 
cular statute on which the defendant rests his plea. For 
the reasons I have already mentioned, the judgment of 
the court must be entered for the defendant. 


Judgment for the defendant. 


Monday, M ay, Gent, one &c., v. Brown. 

June 28. 

In an action CASE for a libel. The declaration stated that long be- 

declaratton he ^ ore the publication of the libel thereinafter mentioned, 

stated, that plaintiff had been au attorney; and being such attorney had 

atfattorney 5 been employed by the parishioners of the parish of St. 

and had been Matthew, Bethnal Green, as vestry clerk; that while 

the parishion- plaintiff was such vestry clerk, certain proseentions were 

parish of** St. prefaced and carried on against one Joseph Mercer on, for 

M. as vestry certain misdemeanors before then alleged to have been 
clerk; that 

while lie was such vestry clerk, certain proseentions were preferred againstone M. for cer¬ 
tain misdemeanors, and that infurtherance of such proceedings, and to bring the same to a 
successful issue, certain sums of money belonging to the parishioners were appropriated 
and applied to the, discharge of the expenses and law charges incurred on account of 
the said pracecding|*>yet defendant, intending to injure plaintiff iq his profession of an 
attorney, and to cause him to be esteemed a fraudulent practiser in his said profession 
and in his office as vestry clerk, and to be a person unfit to be trusted therein, and to 
deprive him of the same, and to cause it to be suspected that plaintiff had fraudulently 
appropriated money belonging to the parish, falsely and maliciously published of and 
concerning plaintiff, and of and concerning his conduct in his office as vestry clerk, 
and of and concerning the matters uforesaid, the libel. When the libel was produced 
at the trial, the imputation appeared to he, that the plaintiff had appropriated money 
belonging to the parishioners in discharge of the expenses of the prosecutions after 
they had terminated? Held, not a material variance, for the character of the libel “was 
not altered, the misconduct imputed to the plaintiff being the same, whether the money 
was so applied before or after the termination of the prosecutions, and the averment, 
that the libel was published of and concerning the mutters aforesaid, not making it 
necessary to prove literally that the libel did relate to all the matters previously stated. 
Held also, that other libels published by the plaintiff of the defendant, not relating pre¬ 
cisely to the same subject, could not be received in evidence, either in bar of the action, 
or, in mitigation of damages. * 
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committed by him; and that in furtherance of such pro¬ 
ceedings, and to bring the sarite to a successful issue, certain 
sums .of money belonging to the parishioners of the said 
parish, were appropriated and applied to the discharge of 
the. expenses and law charges incurred on account of the 
said proceedings, to wit, at &c.; yet defendant, well 
kuowing &c., but contriving &c., to injure plaintiff in his 
said business and profession of an attorney, and to cause 
him to be esteemed and taken to be a dishonest, corrupt, 
and fraudulent practiser in his said business and profession, 
and in his office and situation as vestry clerk as aforesaid, 
and to be a person unfit to be trusted therein, and to deprive 
him of the same, and to cause it to be suspected and be¬ 
lieved, that plaintiff had fraudulently and clandestinely ap¬ 
propriated and applied certain sums of money of and 
belonging to the said parishioners, theretofore, to wit, on 
See., at Sec., falsely, wickedly, and maliciously, did compose, 
write, and publish in a certain newspaper, called The 
Sunday Monitor , of and concerning plaintiff, and of and 
concerning his conduct in his office and situation as vestry 
clerk a9 aforesaid, and of and concerning the matters afore¬ 
said, a certain malicious and defamatory libel, containing, 
amongst others, the defamatory matters following, of and 
concerning plaintiff, and of and concerning his conduct as 
such vestry clerk as aforesaid, and of and concerning the 
matters aforesaid, that is to say: “ St Matthew, Bethnal 
Green. At a vestry meeting, held in the parish of 
Matthew, Bethnal Green, on Wednesday, the 29th of 
March last, the following resolutions were confirmed and 
ordered to be printed in The Sunday Monitor. It is worthy 
of remark, that the circumstances to which the resolutions 
here inserted relate, took place after the trial of Mr. 
Mercer on, (meaning the aforesaid Joseph Merceron,) 
though only very recently discovered; and the present 
Lord Chief Justice on that occasion, in his charge to the 
jury, expressly declared, that although notice had been 
given in the church, and although the vestry voted the 
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18$4. payment of Mr. Merceron’s law expenses, yet, if tbe jury 
thought he had not given all the publicity to the transaction 
which it was in his power to give, then the charge of claa- 
Bbown. destinity was established. Mr. Mai/, (meaning plaintiff) 
the vestry clerk, and Mr. Wright son, were then present as 
principal witnesses against Mr. Merceron , as were also Mr. 
Bumford and Mr. Talbot , two of the committee of his 
prosecutors.” And in a certain other part of which libel 
were contained the false, scandalous, malicious, and defa- 
matory matters following, of and concerning plaintiff, and 
of and concerning his said duty and office of vestry clerk, 
and of and concerning other his legal and professional 
duties, and of and concerning the matters aforesaid, that is 
to say : “ Resolved, that a committee having been appointed 
on the 29 th day of April, 1818, to proceed with certain 
prosecutions against Mr. Merceron, (meaning the said 
Joseph Merceron,) and to raise by subscription a fund 
to defray the future law expenses consequent there¬ 
upon, the said committee did, on the 20th day of August 
following, make a report in writing to the vestry, which 
stated that they had not raised any money by sub¬ 
scription to defray the future law expenses which they 
had nevertheless incurred; and that the said law charges 
consisted of two bills of Messrs Knight & Freeman, namely, 
one amounting to 313/. l<Js. 7 d. and the other to 314/. 3s. 
making together 628/. 2 si Id. In consequence of such re¬ 
port several persons, namely, &c. (these persons were speci¬ 
fically named in the declaration) and May, die vestry clerk 
(meaning plaintiff) were appointed to examine into the iden¬ 
tity and accuracy of the said bills; and the aforesaid persons 
(meaning the said persons so appointed as aforesaid, inclu¬ 
ding plaintiff) did pass the amount of the said bills in three 
specific sums for payment, notwithstanding they well knew 
at the time that the real and true amount of the law and other 
expenses which the committee had- altogether incurred 
amounted to no more than 503/.2$.7d,instead of 628/.2a.7d, 
of which only 243/. 2$. 8 d. ought to have been*taken out of 



TRINITY term, fifth geo. iy. 

the poor’s rate fund, whereas 628/. 2s. id. was actually 
taken. This vestry, therefore, deem the conduct of the 
aforesaid persons highly censurable, and they, in the most 
unqualified terms, censure them accordingly; but as respects 
die conduct of Mr. James May, the vestry clerk (meaning 
plaintiff) and legal adviser of this parish, who not only con¬ 
curred in this transaction, but actually furnished a bill, paid 
before the vestry knew of the prosecutions, and incorporated 
it in his own hand-writing with the unpaid law expenses of 
the committee; he also signed his name, as testifying to the 
truth of the printed receipts and disbursements of the parish, 
in which were inserted the two fictitious bills under the de¬ 
nomination of Messrs. Knight & Freeman’s bills; as also a 
charge of upwards of 630/. for weekly payments to out-door 
poor, when they never received a farthing of it, and of which 
113/. 9s. 3d. was expended by himself (meaning plaintiff) 
and other persons, called constituted authorities, in eating 
and drinking; this vestry therefore consider Mr .James May 
(meaning plaintiff) as most unworthy of their future confi¬ 
dence and support” (meaning that plaintiff, in the examina¬ 
tion and allowance of, and in his conduct and proceeding 
with respect to the said bills and accounts, supposed to have 
been incurred for and on behalf of the said parishioners, 
acted corruptly and fraudulently as vestry clerk of the said 
parish). Pleas—first, the general issue, not guilty; and 
second, a justification, alleging the truth of the matters con¬ 
tained in the libel. Issue on both pleas. 'At the trial before 
Abbott , C. J., at the adjourned Middlesex Sittings after 
Easter Term, 1823, the libel set forth in the declaration be¬ 
ing produced in evidence, it was objected for the defendant 
that there was a fatal variance between the evidence and the 
record; for that «the declaration averred that certain prose¬ 
cutions had been preferred against Mr. Merceron, and that 
in furtherance qf such proceedings, and to bring the same to 
a successful issue, certain suras of money belonging to the 
parish were appropriated to the payment of the expenses, 
whereas the libel read in evidence alleged that the money 
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had been so appropriated after the termination x>f those 
prosecutions. The learned Judge overruled the objection, 
but reserved the point, giving the defendant leave to move 
to enter a nonsuit. It was then proposed for |he defendant 
to put in evidence certain other libels said to have been 
published of him by the plain tiff, but which did not bear 
reference to the same subject as that of the iibcl upon which 
the action was brought. The learned Judge refused to 
receive any particular libels in evidence, but he admitted 

4 

evidence of a general nature to shew that, before the libel 
in question was published, the plaintiff had published other 
libels of the defendant. The Jury having found a verdict 
for the plaintiff upon both pleas, 


Copley, A. G., in Trinity Term last, obtained a rule nisi 
for a nonsuit or a new trial upon both points; against which 


Scarlett, Gurney , and Holt, now shewed cause. In order 
to support this" verdict, the plaintiff must make out two 
propositions; first, that there is no variance, and second, 
that the evidence rejected was in its nature inadmissible, 
and therefore properly rejected. First, as to the variance. 
The allegation objected to is, that the libel was published 
“ of and concerning the matters aforesaid.” Now “ the 
matters aforesaid” are mere introductory circumstances, 
forming part of the inducement, and not constituting any part 
of the description* of the libel itself, thcreforean allegation 
relating only to them nepd not be proved to*the letter; for 
a declaration in an action of tort is sufficiently supported by 
evidence of the same cause of action as that set out. and it 

r * 

is unhecessary to prove in totidem verbis all the particulars 
of the charge; Yartey v. Tumock (a), Figging v.Coggsmll (b), 
Ricketts v. Salwey (c), and Lord Churchill ,y. Hunt (d). 
This is a divisible, not an entire, allegation; consequently 
proof of a part of it is sufficient. ReX v. Hunt (e), Rex v. 

- (a) Palmer, 260. (/>) 3 M. & S. sfip. (e) 2 B. & A. 36a 

, (d) Id. 635. («) 2 Campb. 583. 
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Sutton («), and Richards y. Peake (6). But even if this 
observation did not apply to this allegation, and it could 
properly be said to form part of the description of the libel 
itself, still if the thing there described is a matter immaterial 
to the nature and character of the libel as such, it may be 
rejected as surplusage and need not be proved. Now, what 
is the nature and character of the libel, and what does it 
charge against the plaintiff? The libel amounts in substance 
to an imputation that the plaintiff fraudulently and dishonestly 
concurred in applying certain sums of money belonging to 
the parishioners to defray the expenses of certain prosecu¬ 
tions which had been instituted against Mr. Merceron . 
Whether those prosecutions had been brought to a close 
before, or after the period when the fraud imputed to the 
plaintiff is charged to have been committed, is a perfectly 
immaterial fact; for the date of the transaction can neither 
vary the nature of the fraud, nor the injurious tendency of 
the imputation, nor the amount of damages to which the 
plaintiff would be entitled. Even where a written instru¬ 
ment is set out upon the record, the production of an instru¬ 
ment similar in all its material parts to that set out, is suffi¬ 
cient to support the declaration; Draper v. Garratt (c). 
That was an action on the case against the Sheriffs of Mid¬ 
dlesex for taking insufficient pledges in a replevin bond. 
The declaration set out the record in the replevin suit, and 
averred, under a videlicet, that the plaint was levied at the 
County Court, before si., B., C., and D .'(naming them), as 
suitors of the said Court. At the trial it appeared from the 
record that the plaint was in fact levied before E., F., G., 
and H. r and it was contended that this was a fatal variance, 
because, as the plaintiff had undertaken to set out the whole 
record, he was bound to set it out correctly, even though it 
was unnecessary “to set out the particular part in question. 
The Court, however, held the variance to be immaterial, 
because the names of the suitors, being an immaterial cir¬ 
cumstance, need not have been set out at all, and therefore 

(«) 4 M. & S. 532. ( b ) Ante, 572. (e) Ante, vol.iii. 220, 
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might be rejected as surplusage. That case, therefore, is 
decisive of the present; for as the particular time when the 
money was fraudulently applied was an immaterial circum¬ 
stance, it was not necessary to state it in the declaration, 
and the allegation may be rejected as surplusage, and there¬ 
fore constitutes no variance. Rex v. Horne (</) will be 
cited and relied on by # the other side, but it is not an autho¬ 
rity for the present case. There, with reference to the 
libel then before the Cpurt, the allegation that it was pub¬ 
lished “ of and concerning the King’s government, and the 
employment of his troops,” was entire and indivisible, for 
either the libel must have alluded to troops employed by the 
King’s government, or it could not have alluded to the 
King’s government at all. Here, the allegation, that the 
libel was published u of and concerning the matters afore¬ 
said,” is a divisible proposition, having reference to several 
distinct subjects; and when the plaintiff had proved that 
the libel was published of and concerning so many of the 
matters aforesaid as constituted the substance of the charge, 
and filled up the character of the libel, he had done all that 
was necessary. Secondly, as to the evidence rejected. In 
an action for one libel, other and particular libels published 
by the plaintiff of the defendant cannot be admissible as 
evidence, either as a defence to the action, or with a view to 
reduce the amount of damages. The admission of such 
evidence would lead to great inconvenience, for the Jury, 
instead of trying <# the issue joined between the parties,” the 
only office for which they are empanelled and sworn, would, 
in effect, be trying several other distinct matters, each of 
which ought to form the subject of a distinct issue and trial. 
It would also necessarily lead to great injustice; the plain¬ 
tiff, under sucb circumstances, would be taken by surprise, 
for, as- he would not be previously apprised of the nature of 
the libels intended to be proved, he would not have the means 
of providing himself with an answer to them, and might thus 
be defeated even when he had a just and sufficient cause of 

(a)Cowp. 672. 
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action (<*). On both points, therefore, the plaintiff in this 
case is entitled to retain the verdict, and consequently this 
rule must be discharged. 

Coplei/t A. G., Brougham , Abraham, , and F. Kelly , con- 
trd. The general proposition, that a declaration in tort, or 
an indictment, may be supported by proving a cause of action 
accrued, or an offence committed, substantially the same as 
that set out on the record, may be conceded as true. Such 
a concession, however, will not assist the present plaintiff, 
because he has, by his mode of declaring, cast upon him¬ 
self the burthen of proving that which he has been unable 
to prove, namely, the publication of a libel precisely and 
literally the same as that which he has set out. In alleging 
that the libel was published * £ of and concerning the matters 
aforesaid,” he has given a description of the libel itself, and 
has consequently undertaken to prove a libel relating to all 
the matters previously detailed. One of those matters is, 
that certain sums of money belonging to the parishioners 
had been appropriated to the discharge of the expenses of 
certain proceedings against Mr. Mercerou , “ in furtherance 
of such proceedings, and to bring the same to a successful 
issuetherefore one of the necessary proofs was, the pub¬ 
lication of a libel, which charged the misappropriation of the 
money to have taken place, before the proceedings against 
Mr. Mercerou had been brought to issue. In this view of 
the case, Rex v. Home is an authority expressly in point. 
It was there held, first by Lord Mans/ield , and afterwards 
by De Grey , C. J., that in order to support the allegation 
** of and concerning the King’s Government and the employ¬ 
ment of his troops,” proof of the publication of a libel 
relating both to the King’s government and to the employ¬ 
ment of his troops, was necessary; and the latter learned 
Judge there said,If the Jury, upon the defence set up, 
had found that the libel was not published relative to the 
King’s government, or the employment of his troops; the 
information was not proved: for it contains an entire propo- 

(«) Vide Waithman v. Weaver , 1 Dowl. and Ryl.'s N. P. C. 10. 
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sition. And if it had appeared that the paper related to a 
voluntary act of the troops only, and not to an employment 
of them by government, the information would have been 
false; because the prosecutor would have failed in the proof 
of the proposition, that it was written of and concerning the 
King’s government and the employment of his troopsTees- 
dale v. Clement ( a ) is another case directly in point with the 
present. That was an action for a libel, which was set 
forth in the declaration, stating that plaintiff, a constable, 
had apprehended persons stealing a dead body, and had car* 
ried the body to Surgeons’ Hall, and that defendant pub¬ 
lished the libel of and concerning plaintiff’s said conduct; 
second count, that defendant published a certain other libel 
of and concerning the conduct of the plaintiff respecting the 
said dead body and it was “ held necessary, in support of 
both counts, to prove, that the plaintiff had carried the body 
to Surgeous’ Hall.” Shepherd v. Bliss ( b ) is to the same 
effect. That was an action for words spoken by defend¬ 
ant’s wife, of the plaintiff, charging him w'ith having stolen 
some soap. The declaration alleged that the words had 
been spoken of and concerning certain soap which Bliss had 
asserted to have been stolen out of his yard. It appeared in 
evidence that Bliss, before the speaking of the words upon 
which the action was founded, had asserted that the soap 
had been taken out of his yard, and Abbott, C. J. was of 
opinion that the variance was fatal. Then, with reference 
to the second point, the libels published u by the plaintiff of 
the defendant were admissible in evidence, if not a§ an 
answer to the action, at least in mitigation of damages. 
Similar evidence was admitted by Lord Kenyon in Anthony 
Pasquin’s case, (which, though not reported, is alluded to in 
Tabart y ^Tipper (c) and Timerty v. Tipper (d), not only in 
mitigation of damages, but in bar of the action; and in Fin- 
nerty v. Tipper, libels published by the ^plaintiff of the de¬ 
fendant were received by Mansfield, 0 . J. though in miti- 

(a) 1 Chit. Rep. 603. (6) 2 Sta.k. 510. 

(r) 1 Catnpb. 350. {d) 2 Csmpb. 72. 
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gation of damages only. These, indeed, are only nisi prius 1 In¬ 
decisions ; but they have never been overruled or impeached, 
and therefore they are in every point of view mtitled to v. 
respect. So*far as justice, and the interests of the parties Bnowit * 

are concerned, the production of the libels themselves seems 
infinitely less calculated to work any mischief, than the 
admission of general evidence of the tact, that the plaintiff 
had published libels of the defendant; for in the latter case 
the witnesses are permitted to give parol evidence of the 
contents of written documents, and to express their own 
opinion and judgment of their character, whereas in the 
former, the writings themselves being produced, the jury are 
enabled to estimate 'them according to their actual contents, 
without the intervention of the passions or prejudices of 
third persons. 

* 

Abbott, C. J.—I am of opinion that there is no weight in 
either of the objections that have been raised in this case. 

The first is founded upon a variance supposed to exist 
between matter of fact alleged in the declaration, and 
matter of fact proved at the trial; for it is not contended to 
be a variance between the contents of a written instrument 
as set out on the record, and a written instrument as 
proved upon the evidence. It is a general rule that a 
variance between the declaration and the evidence is not 
fatal, unless it bears reference to a fact, which, if pleaded, 
would have been material to the cause of action; and 
therefore the question here is, whether the fact to which 
the supposed variance bears reference, was, as respects the 
libel itself, in,any way material to the cause of action. What 
is the fact alleged ? That certain prosecutions had been 
instituted against Mr. Mercer on, and that in furtherance of 
those proceeding^ and in order to bring the same to a suc¬ 
cessful issue, certain sums of money belonging to the parish 
had, with the concurrence of the plaintiff, been appropriated 
to the discharge of the expenses. Now, as respects the 
libel itself, and the misconduct which it imputes to the 
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plaintiff, it is perfectly unimportant whether the money be* 
longing to the parish, and appropriated to the discharge of 
die expenses attending the prosecutions, was so appro¬ 
priated, before, or after, those prosecutions had been 
brought to issue. Then, according to the general rule 
already mentioned, this variance between the declaration and 
the evidence will not Ibe fatal, unless the plaintiff has put 
upon the record some other matter, which makes it incum¬ 
bent on him to prove tty? allegation precisely and literally in 
the language of the declaration. It has been argued that 
the plaintiff has imposed upon himself that burthen, and has, 
by the structure of his declaration, rendered it necessary to 
prove that the libel does refer to all the introductory matters 
stated; and that by averring that the defendant published a 
libel “ of and concerning the matters aforesaid,” he has un¬ 
dertaken to prove, and therefore must prove, that the matters 
aforesaid, one and all, are referred to by that libel. I can¬ 
not, however, go the length of that argument; on the con¬ 
trary, I think the plaintiff has proved all he has undertaken, 
and all he is bound to prove, when he has shewn that the 
libel refers substantially to the introductoiy matters previ¬ 
ously detailed, and in such a degree as not to alter the defa¬ 
matory character and tendency of the libel itself. Rex v. 
Horne has been cited on the part of the defendant, and it 
has been said that the words “ of and concerning the king’s 
government and the employment of his troops’* were there 
held to connect the libel both with the king’s government, 
and the employment of his troops. And so, unquestionably, 
they did; and for that reason it became necessary to find 
something on the record shewing the libel to be a libel relat¬ 
ing both to the king’s government and the employment of 
his troops; because, in the absence of such proof, the libel 
itself, as far as regarded its alleged reference to the king, 
might have been perfectly innocent, inasmuch as it would 
have wanted that defamatory character which was imputed 
id* it by the introductory averment of the* information. 
Teesdule v. Clement was also relied on for the defendant; 
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but that case was decided upon the ground, that the plain¬ 
tiff was not in a situation to prove a fact alleged in his de¬ 
claration which was material to the esseuce of the libel as 
respected its* defamatory nature; whereas here the fact 
which the plaintiff was unable to prove, was, as l have 
already shewn, wholly immaterial to die character and ten¬ 
dency of the libel. Several other cafes have been cited in 
the course of the argument, but they do not appear to me 
to affect the present. The utmost effect that can be given 
to them seems to me to be this, that the learned judges be¬ 
fore whom they were tried inclined to the opinion that all 
that came after the words “ of and concerning” must be 
precisely proved as laid. I myself have at times inclined to 
the same opinion, and in the case of Lewis v. Walter I 
believe 1 so ruled; but that was only a nisi prius decision, 
and upon more, careful and deliberate consideration I now 
think that the former decisions of that kind have received 
more weight than they are properly intitled to. Upon the 
whole, therefore, 1 am of opinion that the plaintiff here did 
prove as much of his allegation as was requisite to maintain 
his action, although the words “ of and concerning” in one 
part of that allegation had reference to introductory matter 
previously set out. The second objection is, that I rejected 
evidence on the part of the defendant, which, it is said, I 
ought to have admitted. When the nature of that evidence 
is considered, I think it will appear that it was properly re¬ 
jected. It consisted of several distinct arfd particular libels 
whiph it was alleged the plaintiff I fad published of the de¬ 
fendant, neither of which, however, was even represented as 
the provocation to the particular libel which was the subject 
of the present action. I was of opinion at the trial, that, 
unless the libpls tendered in evidence were shewn to be 
directly connected with the subject matter of the libel com¬ 
plained of in the declaration, they were not admissible. It 
Was not then, nor is it now contended, that they had any 
such connection, and it must now, therefore, be taken for 
granted that they had pot. Then this simple question arises. 
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whether when I have brought an action against a man for 
libelling me, it is competent for him, in answer to that action, 
to prove that I have libelled him at different times and oil 
different subjects. The inconvenience which must result from 
allowing such a mode of defence, has been well described 
in argument, and every man who understands the nature 
and course of a trial by a jury, who arc summoned and 
sworn to try “ the issue joined between the parties,” and no 
more, must feel that such a practice would prove extremely 
inconvenient indeed. The argument ab inconvenieuti is 
not indeed conclusive upon such a subject, but in consider¬ 
ing whether evidence of a particular kind ought or ought not 
to be admitted under particular circu distances, it is by no 
means unimportant to see to what inconvenience its admis¬ 
sion would lead. Now if I had admitted the evidence ten¬ 
dered in this case, the result would have been this: the 
minds of the jury would have been perplexed and distracted 
with a variety of facts, questions and issues, all dehors the 
issue they were trying ,* and the plaintiff would liave been 
taken by surprise by the introduction of circumstances 
entirely unconnected with the record, of which he had no 
previous notice, and to which therefore he would have had 
no possible means of providing himself with an answer. 
But, it is said, as I admitted general evidence of the fact 
that the |^}aintiff had libelled the defendant, 1 was bound, by 
the rules of Consistency, to admit also the libels themselves; 
aud that the introduction of the libels themselves would 
have had a tendency less injurious, than general evidence 
that such papers had been published. To this it is enough 
to answer, that the question now before the court is not 
whether the general evidence was or was not admissible : if 
it were, I, for one, should certainly pause before I gave a 
solemn opinion upon the point. With respect to the libels 
themselves, I am clearly of opinion, that" as they did not ap¬ 
pear to relate to the subject of the libel for which the action 
was brought, they were not admissible in evidence, either in 
bar of the action, or in mitigation of damages, and there- 
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fore that I acted correctly in refusing to receive them; and 
consequently it appears to me that this rule ought to be 
discharged. 

Bay ley, J.—I am of opinion that the evidence rejected 
by my Lord Chief Justice at the trial was properly rejected, 
and that in receiving general evidence of the fact that the 
plaintiff had before then libelled the defendant, he went the 
whole length which the law would .allow him to go. In 
order to decide what is or is not evidence, it is necessary to 
consider the real issue joined between the parties, because 
facts which do not relate to that issue cannot be received as 
evidence. There are circumstances uuder which general 
evidence may be received, when the evidence of a particular 

ft 

fact cannot; as, when the credit of a witness is in doubt, 
general evidence that he is not to be believed upon his oath 
is admissible, though evidence that his credit has been 
destroyed by the commission of a particular crime, is not. 
In this case there were two issues joined; first, whether the 
defendant did or did not publish the libel, and second, 
whether the libel was or was not true : and, keeping in view 
the distinction between particular and general evidence, it 
seems to me, that no particular evidence was admissible 
which did not relate to one or other of those issues. And 
this is founded in justice and reason; for the amission of 
particular facts unconnected with the issue would not only 
lead to general inconvenience, but would be highly pre¬ 
judicial to the party against whom it is produced.' When a 
cause is ripe for trial, the party, knowing what the issue is, 
knows also On what points to prepare his proofs; and though 
he may thus be prepared upon general points unconnected 
with the issue, he certainly would not be so upon particular 
points. For instdhee; an action is brought for a libel, and 
the defendant proves, in answer, that the plaintiff at a different 
time published a different libel of him ; then two questions 
would arise,, first, whether the plaintiff did publish the 
libel, and second, whether the libel was true; and thus in 
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an action lor one libel questions would be tried, which would 
properly form the issue in another action for another libel: 
and besides, as the defendant would not be limited in num¬ 
ber, but might prove twenty different libels, «as well as one, 
twenty different issues would be tried at once, and the in¬ 
convenience and perplexity of all parties would be incon¬ 
ceivable. With respfect to the supposed variance, the ques¬ 
tion is, wbat is the effect of the words “ of and concerning” 
following the introductory matt&s stated in the declaration; 
because, if the allegation, that the libel is of and concerning 
those matters, renders it necessary to prove that it relates in¬ 
dividually to every one of them, undoubtedly the present 
plaintiff has failed in his proof, and ou^ht to have been non¬ 
suited. I am of opinion that those words have no such 
effect in this case, and that the plaintiff has proved all that 
they make it necessary for him to prove, when he has put in 
evidence a libel relating to those matters, only so far as they 
on their part relate to the libel, with respect cither to the 
defamatory character attributed to it by the declaration, or 
to the mode in which it is subsequently set out. If, in set¬ 
ting out the libel, the plaintiff had connected it by innuendoes 
with particular allegations, he must have proved that the 
libel had reference to the subject matter of all those allega¬ 
tions : but that he has not done. For some time I inclined 
to the" oj^pion that the decision in Hex v. Horne went all 
the length contended for in argument, but I am now satis¬ 
fied that it does fiot, and that it is distinguishable from this 
case. Ifc&Vfas indeed laid down by De Grey, C. J. there, 
that the words “ of and concerning” made it obligatory upon 
the prosecutor to prove that the libel was published “ of and 
concerning the king’s government, and of and concerning the 
employment of his troops,” and that if he had failed in esta¬ 
blishing either part of that allegation, he must have failed 
altogether. But there the allegation was entire and indivi¬ 
sible. if it had not been so, if it had comprehended two 
distinct and separate propositions dr branches f of a proposi¬ 
tion, then that case would ha$e been an authority for saying. 
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(hat an allegation which was “ of and concerning the matters 
aforesaid”, required proof that it was “ of and concerning” 
each of those matters; but as the libel referred to one entire 
proposition, no such conclusion can be drawn. The infor¬ 
mation charged that the defendant, intending to excite dis¬ 
content and sedition among his majesty f s subjects, published 
the libel of and concerning his majesty's government and 
the employment of his troops, and the employment of the 
troops was properly construed to be, the employment of 
them by his majesty's government. The libel, indeed, did 
not mention his majesty’s government; it merely stated that 
innoceut subjects had been inhumanly murdered by, the 
king’s troops: but \mless those troops acted under the 
employment of his majesty’s government, there was no libel 
upon his majesty’s government, aud therefore the allegation 
that the libel was published “ of and concerning the king’s 

'f 

government, and of and concerning the employment of his 
troops,” formed one entire, indivisible proposition, every 
part of which it was necessary for the prosecutor, to prove. 
And in this light De Grey, C. Jrepresents it, for he says, 
“ If the averment, therefore, amounts to this, that in the 
discourse which was held, the words were said 1 of and con¬ 
cerning the king's government; the natural import of them; 
without any forced or strained meaning, appears to us to be 
this: I am speaking of the king’s admiuistrq^p of his 
government, relative to his troops, and I say that our fellow 
subjects, faithful to the character of Englishmen, and-pre¬ 
ferring death to slavery, were for that reason only inhumanly 

« ,< ‘ 1 ' _ r 

murdered by the king’s order; or the orders of his officers;” 
Then as Rex v. Horne does not apply to this case, there is 
no case to be found which has decided, that an averment 
that the libel is ** of and concerning the matters aforesaid,” 
makes it necessary*for the plaintiff to prove a libel which 
relates individually to all the matters set out in the introduc¬ 
tory part of the declaration. Now the introductory matter 
in this declaration, to which it is contended the libel does 
not relate, appears to me tovbe wholly immaterial to the 
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nature and character of the libel, and it certainly is not con* 
nected with it by any innuendo. The declaration states, 
“that certain prosecutions were prepared and carried on 
against one Joseph Mercer on, and that in furtherance of such 
proceedings, and to bring the same to a successful issue, 
certain sums of money belonging to the parishioners were 
appropriated and applied to the discharge of the expenses 
and law charges incurred on account of the said proceed¬ 
ings.” Now, it is contended that this allegation implies, 
that the money was thus appropriated while the prosecutions 
were in progress; that upon the evidence it appeared that 
it was so appropriated after the prosecutions had terminated; 
and that so there is a fatal Variance.« The answer to this 
argument is, that the period at which the money was appro¬ 
priated is perfectly immaterial, and has no sort of effect 
upon the nature and character of the libel. The substantial 
charge against the plaintiff is, that he debited the parish with 
a sum of 628/., when a sum of only 503/. was due, and 
when a syun of only 243/. ought really to have beers charged 
to the parish; and that is equally a libel, and the dishonesty 
imputed to the plaintiff is precisely the same, whether the 
misappropriation of the money took place during the pIn¬ 
gress of the law proceedings, or after their termination. \ 
am therefore of opinion that the evidence rejected was pro¬ 
perly redacted, that there is no variance, and that this rule 
ought tow*ti$scharged. 


Holroyd, J.—I am of opinion that neither of the ob¬ 
jections in this case is tenable. In the first place, I think 
the evidence rejected was clearly inadmissible., Serious in¬ 
convenience must result, if, in an action ior one, libel, evi¬ 
dence of other libels published by the plaintiff of the defen¬ 
dant were to be received. The issue joined between the 
parties, and which the jury were sworn to try, was, whether 
the defendantbad published the particular libel of which 
the plaintiff complained; and whether the plaintiff had or 
had not published other libels of the defendant was a fact 
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altogether immaterial to that issue. It is argued that at 
least the evidence was admissible in mitigation of damages. 
Now, the effect of admitting such evidence would be that the 
defendant,, by diminishing the damages which the plaintiff 
would otherwise have recovered against him, would in reality 
recover damages against the plaintiff; and it would be a 
strange state of things indeed, if, whemthe plaintiff is claim¬ 
ing damages for a wrong inflicted on him by the act of the 
defendant, the defendant should be allowed to recover 
damages against the plaintiff, for a distinct injury done to 
him, and alleged and proved at a time when it would be im¬ 
possible for the plaintiff to be prepared with proof either in 
justification or mitigation of his conduct. The defendant 
cannot be intitled to any such privilege; the plaintiff has a 
right to recover a full compensation for the injury he has 
sustained through the act of the defendant, whether he has 
injured the defendant on other occasions or not: and the 
defendant is not prejudiced by that course, because if he has 
sustained an injury, he may resort to his legal remedy and 
recover damages for it, and there the plaintiff will meet him 
on equal terms, for then he will become the defendant, and 
will have the fair opportunity of justifying, excusing, or dis¬ 
proving the charge that is brought against him. It has been 
truly said by my Lord Chief Justice, that the argument ab 
inconvenienti is not conclusive upon sucli a subject’but it is 
nevertheless deserving of great weight, and^ is^eculiarly 
applicable here, for it is impossible to doubt thaf the admis¬ 
sion of such evidence would conduce to equal inconvenience 
and injustice,, and to much of both. Secondly, I am of 
opinion that there is no variance. It is not assumed that 
the objection on ,this point can be supported, exxept it 
amounts to a misdescription of the libel, that is, that one 
libel is charged in the declaration, and, another libel, and of 
a different nature, proved in evidence. The declaration 
charges it to be, a libel “ of and concerning^ the matters 
aforesaid;” a general allegation, and one which, in my opi¬ 
nion, ought not to be construed as extending individually to 


m 

Mat 

v. 

Brown. 



d 


CASES IN THE KING S BENCH, 


m*. 


May 

y. 

Brown. 


due and all of the matters aforesaid. In Rex v. Horne, 
die allegation charged the libel to be of and concerning 
the king’s government, and that was held not to extend to 
every branch of the government, but to one particular branch 
only. It went on to charge that the libel was of and con¬ 
cerning the employment of the king’s troops, and that was 
held to mean not thefgeneral employment of all the troops, 
but the employment of a particular portion of them on a 
particular occasion. What are the introductory matters in 
this declaration ? First, that the plaintiff was vestry clerk 
of the parish, and duly appointed by the parishioners; which 
was proved. Then, that while he continued vestry clerk, 
pertain prosecutions were instituted against Mr. Mercer on 
for misdemeanors alleged to have been committed by him; 
which was proved also. Then, that certain sums of money 
belonging to the parishioners were appropriated to the dis¬ 
charge of the expenses incurred in the prosecutions, in 
furtherance of the proceedings, and in order to bring the 
same to a successful issue; which certainly was not proved. 
.But the character of die libel is the same, whether the 
money was appropriated with the motive and at the time 
there mentioned, or not, and therefore that part of the alle¬ 
gation was altogether immaterial, and did not require to be 
proved. The case of Young v. Wright (a) is illustrative of 
this posi^pn. That was an action by th$ indorsee of a bill 
of exchange. The declaration stated the indorsement to 
have been made before the bill became due, but it appeared 
in evidence to have been made uftcr the bill was due ; and 
Lprd Eltenborough held that it was nOt a material variance, 
for whether the bill was indorsed before or after it became 
due was wholly immaterial, and therefore it was not neces- 
sary to prove the indorsement precisely at the time alleged 
in the declaration. Upon these grounds it seems to me 
that this rule must be discharged. 


A 
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JLittlehale, J.—I am also of‘opinion that the evidence 

'Was properly rejected. It is quite clear that upon the plea 

( 0 ) 1 Camp. 139. 
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of not guilty the defendant could not give in evidence libesls 
published of him by the plaintiff, because the only question 
in issue upon that plea was, whether the defendant had or 
had not published the libel in question. Then could such 
evidence be received in mitigation of damages ? I think not. 
In what situation Would its reception place the plaintiff ? 
In one of great hardship. IJe hadf no notice that such 
evidence would be produced, and could not be prepared to 
meet itj whereas the defendant woyld of course come pre¬ 
pared to substantiate the charge against him ; the plaintiff 
therefore would be placed in a worse situation than if lie 
were really a defendant in an action brought against him oil 
those libels ; which would be extremely unjust. Such evi¬ 
dence would amount to a set-off of libels, and would indeed 
be more injurious to the plaintiff than art ordinary set off; 
for there the debt is extinguished ; because if the defendant 
by iiis set-off diminishes the debt claimed against him, the 
cross demand which lie has by those means proved, and had 
the benefit of, can not be claimed bv him in a subsequent 
action. But here the defendant, by proving the libels, W'ould 
not only diminish the plaintiff ’s damages in this action, but 
might afterwards bring an action against the plaintiff for the 
very same libels, and thus obtain a double remedy, to which 
lie cannot be intitlcd. By the common law a set-off is not 
allowed at all, and where it is allowed by the statute, the 
plaintiff must always be informed of what the set-off con¬ 
sists, either by the plea or the notice; so tRat if this evidence 
w ere admitted the plaintiff would stahd in a less advantageous 
situation than the plaintiff in the ordinary case of a set-off of 
a debt. The same principle that would authorize the 
admission of such evidence in an action for a libel, would 
authorize it also in an action for an assault, and the defendant 
in the latter case vfouid be inlitled to prove, in answer to 
the action, or in mitigation of damages, that the plaintiff 
had previously committed an assault upon him. It seems, 
therefore, thaf such evidence is inadmissible on two grounds; 
first, because the plaintiff cannot have notice of the defence 
YOL. IV. 
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intended to be set up, and consequently is put to great dis¬ 
advantage ; and secondly, because such a practice would 
lead to great inconvenience, by introducing into every case a 
variety of issues not raised on the record. Secondly, I am 
of opinion, that there is no variance in this case. In an 
action for a libel the declaration must set forth three things— 
the libel itself, the period of its publication, and that it has 
relation to the plaintiff'; but if the libel mentions the plain¬ 
tiff by name, or describes him in a particular character, it is 
not necessary to aver that the libel relates to him eo nomine, 
or in that particular character. Now here the libel points 
out the plaintiff as “ Mr. May, the vestry clerk,” and there¬ 
fore it was not necessary to aver that it related to him in 
those particulars. Where a plaintiff', in an action of this 
kind, is desirous of shewing that he has sustained additional 
injury in respect of any particular character or station in 
life which he filled, or any other circumstance which would 
give him a claim to damages, he must aver that circumstance, 
or that he did fill that station or character, before he can 
claim a higher measure of damages for the particular impu¬ 
tation so cast upon him. Here the plaintiff does claim 
damages for the imputation cast upon him in his character 
of vestry clerk, because he stales in his declaration, “ that 
while he was such vestry clerk, (ertain prosecutions were 
prepared and carried on against one Joseph Mercer on, and 
that in furtherance of such proceedings, and to bring the 
same to a successful issue, certain sums of money bclonging- 
to the parishioners were appropriated and applied to the 
discharge of the expenses and law charges incurred on 
account of the said proceedings.” His object in making 
this averment is to shew, that some part of the libel relates 
to him in his character of vestry clerk; and in order to 
recover damages for the injury he has sustained in that chu- 
rater, he must prove that averment; though, if he fails to 
prove it, he is still in titled to damages for the injury he has 
sustained in his private aud personal character. He then 
'proceeds to shew the malicious motives with which the 
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libel was published, and he states “ that the defendant, in¬ 
tending to injure the plaintiff in his said business and pro¬ 
fession of^an attorney, and to cause him to be esteemed and 
taken to be aMishonest, corrupt, and fraudulent practiser in 
his said business and profession, and in his office and situa¬ 
tion as vestry clerk, and to be a person unfit to be trusted 
therein, and to deprive him of the same, and to cause it to 
be suspected and believed that the plaintiff had fraudulently 
and clandestinely appropriated and »applicd certain sums of" 
money of and belonging to the parishioners,” composed and 
published the libel: complaining therefore, that the tendency 
of the libel is to injure him in his private character, and in 
his character of attorney and of vestry clerk, and to make it 
suspected and believed that he had fraudulently appropriated 
the parish funds. He then adds, that the libel was published 
“ of and concerning the plaintiff, and of and concerning his 
conduct in his office arid situation of vestry clerk, and of and 
concerning the matters aforesaid.” Now I tal^s the opera¬ 
tion of the concluding words, “ „of and concerning the 
matters aforesaid,” to be no more than this, namely, to con¬ 
nect the libel subsequently set out with such parts of the 
preceding averments as describe the particular defamatory 
tendency of the libel; and it seems to me, therefore, that 
the plaintiff was only obliged to prove a libel having that 
tendency, namely, a libel imputing to him a fraudulent 
appropriation of the parish funds. It has been argued that 
this averment, that the libel was published “ of and con¬ 
cerning the matters aforesaid,” amounted to a specific 
description of the libel itself, and therefore that the matters 
.aforesaid, that is, the introductory statements of the decla¬ 
ration, ought to have been proved to the letter: but I think 
the argument fails, because I consider the averment, not as 
a description of tfie libel, but as a description of the injury 
of which the plaintiff complains. Reddendo singula sin¬ 
gulis, this averment may^ as it strikes me, be considered, as 
if the words/* of and concerning” had followed every one 
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of the previous averments; and if the declaration had stated 
that certain prosecutions had been preferred against Mer~ 
ceron , and that in furtherance of the proceedings, and to 
bring the same to a successful issue, money belonging to 
the parishioners had been appropriated to defray the 
expenses, and had then averred that the libel was published 
of and concerning the matters aforesaid, I think that aver* 
ment would not have applied to all the matters previously 
detailed, but only to such of them as materially assisted in 
pointing out the particular defamatory character of the libel, 
and shewing it to be the same as that attributed to it by the 
declaration. The misconduct imputed by the libel is the 

v 

nial-appropriation of the parish funds, and whether that took 
place pending the prosecutions, or after they had terminated, 
is altogether immaterial. In Rex v. Horne the averment 
formed one entire proposition, and the allegations were not 
divisible; but here, the averment is divisible into several 
propositions, and the allegations are completely separate 
and distinct. The case of Peppin v. Solomons (a) may be 
mentioned as another authority to shew that this is not a 
material variance.. That was an action upon a policy of in¬ 
surance, and the declaration stated, that after the making of 
the policy the ship sailed. The evidence was that she 
sailed before the policy was made, and the court held the 
variance to be immaterial, because it was immaterial to the 
merits of the action whether she sailed before or after. For 
these reasons I am of opinion, that this averment did not 
make it necessary to prdve the whole of the matters previ¬ 
ously alleged, and that, even if it did, still sufficient evidence 
was given in support of the only material allegation upon 
which the question in issue arose. 

'* llule discharged. 


(a) 6 T. It. 496. 



TRINITY TERM, FIFTH GEO. IV. 698 

1824 . 


W ILLSON V. A RBOTT. June 1§? 

This was an action of assumpsit, to recover one half pendant 

1 7 lured or plain- 

year’s rent for the use anti occupation of apartments. Plea, tiff apartments 

non assumpsit, and issue thereon. *At the trial before J,“ ^ 

Abbott, C. J., at the London Adjourned Sittings, after last fixed rent,pay- 

Term, it appeared that the plaintiff^ at Michaelmas , 1822, ^/and'entmld 

had let the apartments in question, being a portion of his 

own dwelling house, to the defendant at a rent of 4 5l. pay- mw.AtLady- 

able half yearly. The defendant entered upon the apartments 

at Michaelmas, 1822, and paid half a year’s rent at the year's rent, 

Lady-day following, but, on the 23d June following, left \MiiLmmer 

them, without giving any notice to quit. He then tendered following gave 

. up possession 

the plaintiff a quarter s rent up to Mtdsu/,imer-dny, which without having 
was refused; and at Michaelmas the plaintiff demanded g,v£:n ar *y. n0 ' 
half a year’s rent, which the defendant paid. At Lady-day, butat Mkhael- 
1824, the plaintiff demanded another half year’s rent, which ^mie year he 

the defendant declined paying, and the present action was P aid another 
, - , half year's 

brought. JNo evidence was given of any agreement at the rent. At Lady¬ 
time when the apartments were taken from which it could 

r . . plaintiff de- 

be collected whether the taking was for one year certain, or maudedathird 
from year to year; and the learned Judge was therefore of fe^^hichde¬ 
opinion, that there was not sufficient proved to found an in- fendant re¬ 
ference that there had been a taking from year to year; if j“ s * actioJfof 

indeed die defendant’s possession had continued into a se- use a,ld occu - 
. pation, for that 

cond year, his Lordship thought a taking from year to year half year's 

might have been inferred, but as that was not the case, the ’f 1 * 1: ** eld » 

defendant was not liable to pay rent for the second year, and from year to 

consequently the plaintiff had no remedy in this form of behifmed" 0 * 

action. The plaintiff was therefore nonsuited. fiom these 

facts, and 

* therefore that 

Chtlty now moved to set aside the nonsuit and for a new the actl .°" was 

~ . . not inauitaiu- 

trial. It is a doctrine as old as the reign of Henry die able. 

Eighth, that a^general occupation, that is, an occupation 

without an agreement for any specific term, must be consi- 

VOL. IV. 
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Willson 

v. 

Abbott. 


dered an occupation from year to year; and that a tenant so 
holding cannot be ejected without a half year’s notice to 
quit, from his landlord. This is the law with respect to 
lands, and there seems no reason why it should not equally 
apply to houses or apartments. Then, in this case, there 
was enough proved from which to imply an agreement for 
a tenancy from year to year; for the plantiff proved a general 
occupation of the apartments by the defendant at an annual 
rent, and it was for the r defendant to rebut the presumption 
thus raised, by shewing that there was an agreement for 
something short of a tenancy from year to year. It is 
quite clear that in the state of things existing between these 
parties, the plaintiff could not have maintained ejectment 
against the defendant, without giving him a half year’s notice 
to quit, and therefore it seems but reasonable that an equal 
duty should be imposed upon the defendant, and that he 
should not have it in his power to determine the tenancy 
without also giving a notice to quit. He cited Adams on 
Ejectment («), Right v. Darby ( b) y and Bishop v. How¬ 
ard (c). 


Abbott, C. J.—In the case last cited, there was pay¬ 
ment of rent for a portion of the second year of the occu¬ 
pation, which essentially distinguishes that case from the 
present. I believe no instance can be found, even where 
land was the subject of the occupation, where the Courts 
have held that a* tenancy from year to year could be created, 
except by the existence of some contract between the par¬ 
ties, or by a payment of rent beyond the first year. In this 
case there is neither the one nor the other; and here the 
premises occupied are only lodgings, which are rarely the 
subject of a yearly letting. It seems to me therefore that 
there was no tenancy from year to yeas 1 , either created by 
any express contract, or to be inferred from the facts proved 
in this case, and that the nonsuit consequently was right. 

♦ty (a) Page 97. * (b) 1 T. R. 1/»2. 

(c) Ante, vol. hi. 293. 
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Holkoyd, J. (a ).—There is no ground for this applica- 1824.' 
tion. Generally speaking,lodgers are inmates,not tenants; 
there is in law no change of possession from the master of v. 
his house to h^s lodger, so as to constitute the relation of Abbott * 
landlord and tenant. Even if there is an agreement between 
them, still it forms an engagement of a personal nature, 
rather than a contract respecting the pfcoperty itself. In a 
case like this, there must be a payment of rent into the se¬ 
cond year, in order to constitute a yearly tenancy, and to 
support an action for use and occupation. 


Littledale, J. concurred. 

(a) Bay Icy, J. was absent. 


Rule refused. 


McGregor v. Thwaites and Another. 

This was an action for a libel of and concerning the plaintiff, 
alleged to have been published by the defendants in the Morn¬ 
ing Herald Newspaper, in the form of a report of certain pro¬ 
ceedings in the Justice Room at the Mansion House of the 
city of London. The first count of the declaration stated, that 


Tuesday , 
June 29. 

Where to a 
declaration tor 
a libel in a 
newspaper, de¬ 
fendants 
pleaded first, 
that the libel- 


the defendants maliciously intending to bring plaintiff into ,OUB matter „ 
odium and disgrace, and to cause it to be believed that he had correct ac- 
wilfully made use of false representations, to induce certain 
persons to emigrate to Poyais, on the Mpsquito shore in made by A. 
America ; and to cause it to be believed, that he had de- a magistrate; 


frauded the said persons of money, published the following anf * second, 

* the fleets 

matter: — “ Mansion House .—Yesterday Mr. Prince, a Com- therein stated 


mon Councilman, with Captain Antrim , of the ship Lloyds , ^e^ury^ound 

waited upon the Lord Mayor elect, (who sat for the Lord for defendants 

Mayor,) to request^ his Lordship’s advice as to the disposal pj^aJ 1 atl j rS f or 

plaintiff on the second: Held, that plaintiff was entitled to judgment non obstante vere¬ 
dicto on the first plea, on the following grounds: I. The statement, though correct, did 
not relate to a matter of which the magistrate had cognizance; 2. The defendants bad 
printed and published that whi^h would not have been actionable as oral slander, and 
consequently were not protected by giving the names of the authors at the time of 
publication; and 3. Supposing the matter actionable as oral slander, defendants had 
not by their plea offered themselves as witnesses to prove the words against the 
authors. \ 


z z 2 
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of three orphan children, who had been brought on shore 
under the following melancholy circumstances. Captain 
John Antrim stated, that on the 31st of July last he sailed 
from Honduras. Before he departed from that settlement, 
he consented to receive on board one of the families of the 
unfortunate Poi/ais settlers, the remnant of whom had sought 
the protection of the? British authorities at Honduras , and 
had received all the succour which the governor had in his 
power to give them. The unfortunate creatures who had 
survived the effects of their short residence at the desert 

swamp to which they had been taken, were sent back by the 

>■» t 

different vessels which sailed from Honduras. The family 
which Captain Antrim consented to receive, consisted of 
Thomas Chalmers, his wife, and three children. The hus¬ 
band and wife, when received on board, were both ill with 
the fever, and died in the course of the passage. The Cap¬ 
tain said he had landed the three orphans, who were utterly 
destitute, at Poplar, and he now requested his Lordship’s ad¬ 
vice as to the best means of getting them provided for. The 
Captain then handed in the following certificate to his Lord- 
ship.” The libel then set out the certificate alluded to, 
which stated, that the persons therein mentioned were 
taken on board from motives of charity. Several questions 
put by the Lord Mayor elect to Mr. Priritc and Captain 
Antrim , together with the answers thereto, were also set 
out; and after mentioning that the Lord Mayor elect had 
recommended aiv application to the parish officers to relieve 
the children, it proceeded as follows:—“ Mr. Prince ob¬ 
served, that the Captain, in consequence of his charity in 
receiving the poor emigrants, had himself caught the fever 
and had narrowly escaped. He stated, that above two hun¬ 
dred of the victims of delusion had returned from the ilfos- 
quito shore to Honduras, in a state of ujtter destitution and 
disease^ which terminated the sufferings of a great part 
of them soon after. They must all have died but for the 
charity of the people and the authorities of Honduras. The 
poor creatures had been led by M‘Gregor to'expect a land 
where they would live in the greatest plenty, where every 
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thing was flourishing, and but little labour would be re¬ 
quired. It was mentioned to them as a mark of the im¬ 
provement of the place, that a fine theatre had been esta¬ 
blished and Other establishments formed, indicative, not 
merely of civilization and comfort, but of luxury. Captain 
Antrim mentioned a charge which the poor creatures had 
preferred to him against M‘Gregor. Most of those who 
sailed from Leith were poor people who had, by their fru¬ 
gality, saved small sums of money, from fifteen to thirty 
pounds. M‘Gregor learned the property the settlers had 
with them; and telling them that Scotch money would not 
pass at the settlement, persuaded them to give it all up to 
him, and take his drafts for the amount upon his banker at 
Poyais. The savings were all given up to him, and perhaps 
it is unnecessary to add, that the settlers on their arrival at 
the houseless wilds of Poyais, found that no such thing as 
a banking-house was in existence. Captain Antrim regretted 
that he had not arrived sooner, as another ship had sailed 
with settlers for the same place just before his arrival, who, 
he feared, would also fall a sacrifice. He had thought it his 
duty to make this statement publicly, that the poor might 
be put on their guard.” Second count commenced by 
stating, as matter of inducement, that certain persons had 
emigrated from Great Britain to Poi/ais, on the Mosquito 
shore, with the intention of forming a settlement there, and 
on their arrival at Poyais, had undergone great suffer¬ 
ings from sickness, disease, and other accidents, whereof 
some of them had died, and many others had been thereby 
compelled to remove to Honduras, and from thence had re¬ 
turned to Great Britain; and that shortly before the com¬ 
mitting of the grievances in that and the next count men¬ 
tioned, an application was made to the Lord Mayor elect 
of the city of Londbn, at the Mansion House , in the said city, 
by certain persons, to wit, one Mr. Prince and one Captain 
Antrim , relative to certain children of certain of the said 
emigrants, yet defeudant, further contriving and maliciously 
intending to defame, injure, aud aggrieve the plaintiff, pub- 


18^4. 

M'G&egor 


v. 

Tuwaites. 
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.1824. fished the matter following. The count then set out that 
part of the alleged libel contained in the first count, com- 
mencing with the words, “ Mr. Prince observed, that the 

TllWAITESi • , , 

Captain, in consequence of his charity in receiving the poor 
emigrants, had himself caught the fever, &c.” Third count 
the same as the second, setting out the part of the libel 
commencing with the words, “ Captain Antrim mentioned 
a charge which the poor creatures had preferred to him 
against M l G regor, &c.” Pleas—first, not guilty; second, 
which went to the whole declaration, that on the 13th 
October, 1823, at the Mansion House in the said city, one 
Mr. Prince, a Common Councilman, with Captain Joshua 
Antrim, of the ship Lloyds, did wait upon the Lord Mayor 
of the said city of London elect, who sat for the Lord 
Mayor, to request his Lordship’s advice as to the disposal 
of three orphan children who had been brought on shore 
as stated in the said supposed libels; and the said Joshua , 
on that occasion, then and there did make such statements 
and mention such charge, circumstances, matters, and 
things, and hand to his Lordship such certificate as in 
the said supposed libels are respectively mentioned, and 
the said Lord Mayor elect did then and there ask such 
questions and make such statements as in the said sup¬ 
posed libels are also in that behalf mentioned, to which 
questions such answer was given as therein is men¬ 
tioned ; aud the said Mr. Prince did also make such ob¬ 
servations as therein are mentioned; and the said report 
in the said newspaper *was, and is, a true, fair, and correct 
account of the said proceedings before the said Lord Mayor 
elect, and of what took place on that occasion, and the several 
facts and circumstances therein detailed and adverted to are 
likewise true, and the said report contains no false or untrue 
statement or allegation whatever, wherefore the defendant 
published, &c. Third, that the report or account in the 
said newspaper of the skid proceedings at the said Mansion 
House, whereof the said supposed libel| in the declaration 
mentioned w ere and are composed, was, and is, a true, fair, 
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and correct account of the said proceedings, and which 
proceedings did actually take place at the said Mansion 
House as is stated in the 9aid supposed libel, to wit, at &c. 
Fourth, that the several matters and things in the said sup. 
posed libels contained were and are true in fact. Then 
followed a set of pleas similar to the third and fourth, but 
pleaded separately to the first and seoond counts of the de¬ 
claration. Replication to the first plea took issue, and to 
the rest there was the general replication, that the defendants 
had published the libel of their own wrong &c. and issue 
thereon. At the trial before Abbott , C. J., at the London 
Adjourned Sittings after last Michaelmas Term, the jury 
found a verdict for the defendants upon the pleas which aver¬ 
red that the libel contained a true, fair, and correct report 
of the proceedings which had taken place before the Lord 
Mayor elect, but for the plaintiff upon the other pleas 
which averred that the facts stated in the libels were true, 
with damages, one shilling. 



M‘Gregor 

v. 

Tiiwaites. 


Denman, C, S. in llilarj/ Term obtained a rule nisi to 
enter up judgment for the plaintiff, with one shilling da¬ 
mages, notwithstanding the finding of the jury for the defen¬ 
dants upon the plea averring the correctness of the report. 

Scarlett and E. Lavces now shewed cause against the rule. 
The jury having found a verdict for the defendants on the 
plea which avers the statement to be a true and correct 
account of what took place at ,the Mansion House, it is 
impossible that the present rule can be sustained; because, 
though the matter so published by the defendants may be 
injurious to the plaintiff, and false in the facts, it is a privi¬ 
leged publication, being a true account of what took 
place before a magistrate. The correctness of the account 
rebuts the presumption of malice, which might otherwise 
arise if it were untruly publishedIf a person maliciously 
publishes what passes in a court of justice or before a ma¬ 
gistrate, knowing it to be false, with a view to prejudice the 
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character of another man, it may be conceded that he is 
guilty of a libel; but this case falls within the principle laid 
down in Rex v. Wright (a), and Curry v. Walter (b), which 
cases have established this proposition, that it is lawful to 
publish the proceedings of courts of justice even though they 
contain matter injurious to the character of another. Here 
the defendants only profess to give a correct account of 
what passed before the Lord Mayor. It is not pretended 
that they had any personal knowledge of the facts there 
stated, and consequently it cannot be predicated of them, 
that they knew the facts to be false. It cannot be said that 
the editor of a newspaper is not at liberty to publish what 
passes before a magistrate unless he is able to vouch for 
the truth of every part of his statement. At all events this 
is the most unfavourable case for the plaintiff in which such 
a question could be raised, because it appears from the 
course of the publication itself, that the parties who made 
the complaint before the Lord Mayor, wished the facts to 
be publicly stated in order that other persons might derive 
beuelit from the matter which they communicated. [Ab¬ 
bott, C. J. But they will say on the other side that this was 
not matter passing before a magistrate in his official capacity, 
or even any thing over which the Lord Mayor had any juris* 
diction.] That is an objection which might prevail in all 
cases where what passes before a magistrate is made public. 
If a correct account of what passes before a magistrate or 
in a court of justice is not privileged unless the reporter can 
vouch for the truth of the facts themselves, there must be 
an end to all such publications. Here the defendants only 
slate what they have heard, and the jury having found that 
the statement is correct in substance, their finding, in 
the absence of special malice, is a complete answer to the 
action. Now here there is no averment on the record, that 
the defendants published the alleged libel knowing the facts 
it contained to be false. The question then is, whether a 
man, who, without malice, and without any improper motive 

(a) 8 T. R. m (t,) 1 B.&P.5S5. 
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whatever, simply publishes in print what one man says to 1824. 
another upon a subject of general importance, and deeply 
interesting to the public, can be liable to an action unless M* 0 *® 09 * 
he can prove the truth of the facts published. [ Bay ley, J. Thwaites. 
What a man says by oral communication concerning ano¬ 
ther may not be actionable, unless it is afterwards reduced 
into writing. Mr. Prince and Captain Antrim may have 
said something to the Lord Mayor which perhaps would 
not be actionable as against them: is the defendant then 
excused in putting what they said into writing and alleging 
that he has truly represented what they did say ?] If the 
publication is bon& fide, it is a sufficient excuse. The cir¬ 
cumstance of its being reduced into writing is a mere tech¬ 
nical objection and can make no difference if there be no 
malice. Considering this, not as the publication of what 
took place before a magistrate or other person having com¬ 
petent jurisdiction, but simply as the repetition of what one 
man says to another, still it would come within the doctrine 
of Lord Northampton's case(</) inasmuch as the defendants 
have given up the authors of the supposed slander so as to 
enable the plaintiff to proceed against*them. [Bayley, J. 

But according to that case, you must not only give up the 
name of the author, but you must shew’ a cause of ac¬ 
tion against the party stated to be the author. Now non 
constat that any action would lie against Mr. Prince or 
Captain Antrim for what they stated to the Lord Mayor. 

But according to the case of Maitland y. Goldney(b) an 
action is maintainable against a person who maliciously 
repeats slander although he names his author at the time.] 

Still the question would be, whether it was a malicious 
publication or made with ait improper motive, for if there 
be no mala fides the defendants are justified. This is a 
bon& fide publication of what takes place relating to a mat¬ 
ter in which the public is deeply interested, and is it to be 
said that the public is to be kept in ignorance of matters 
of so much importance, or the publisher of it to be held 
liable to an action, because he cannot prove the truth of the 
(«) 12 Rep. 133. (/>) 2 East. 426. 
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facts, although he relates accurately what he has heard ? 
There is one instance, at least, in which the putting matter 
injurious to the character of another into writing would not 
be actionable. Giving an untrue character, of a servant is 
not actionable unless there is express malice; but suppose 
the same character were reduced into writing would that 
make any difference? Clearly not. Then, upon the same 
principle, the matter in question being a faithful report of 
what Mr. Prince and Captain Antrim said, is protected. 
They cited Knobell v. Fuller (a), Waithman v. Weaver (b), 
Del any v. Jones (c), 1 Jaw fees v. llawkey (</), Lewis v. 
Walter (e). 

i 

Denman, C. S. and R. P. Richards (with whom was F. 
Pollock), contra. The jury having found by their verdict 
that the matters stated in the libel were untrue in point of 
fact, the question is, whether the defendants are privileged 
in making those facts public, merely on the ground that they 
have accurately and fairly related what others have said. 
Now, upon no principle of law or of common sense can 
the affirmative of that position be maintained. It cannot 
be pretended that this is the report of what had taken place 
in a court of justice, or in the course of a judicial inquiry; 
and even assuming that it is lawful to make public what 
takes place before a magistrate in his magisterial capacity, 
still it does not appear that the Lord Mayor elect, before 
whom this matter took place, had any jurisdiction to inquire 
into the subject of complaint. On the contrary, the whole 
case shews that it was not within his jurisdiction as a 
magistrate. But independently of this objection, it was 
merely an ex parte proceeding, and according to the case of 
Rex v. Fisher (/) it would have been an unlawful publica¬ 
tion, although the matter took place before a magistrate. 
Tliis, however, must be treated simply as the repetition in 
print of matter of imputation upon an individual, passing 

-(«) Peake, N. P. C. 92. (b) 1 Dowl. & Ryl. N. V. C. 10. 

(c) 4 Esp. N. P. C. 191 (d) 8 East, 427. (<r) 4 B. & A. 605. 

(f) J i Camp. 513. 
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between private persons. Therefore whether the statement 18354. 
be true or false, as far as the accuracy of the detail is con- 
cemed, it affords no defence, even though the defendants, at v. 
the time of publication, gave the names of the persons by TawAITes * 
whom the facts were related. Maitland v. Goldnpy is an 
authority to this point. It is clear that the defendants 
have not brought themselves within ’the principle of Lord 
Northampton's case, assuming that there is no distinction 
between oral and written slander. ( ln the first place, they 
do not shew where the authors of the slander are to be 
found, so as to give the plaintiff a remedy against them, ad¬ 
mitting that they would be liable to an action; but in the 
second, it does not appear that any action would lie against 
the authors at all for the matter which the defendants have 
repeated. Before the defendants can bring themselves 
within Lord Northampton's case, it must be shewn that 
what Mr. Prince and Captain Antrim had said would have 
rendered them liable to an action. But it is perfectly clear, 
that no action would lie against them for any statement 
which they had made to the Lord Mayor elect. As far as 
they are concerned, their representation might be perfectly 
innocent, and only become culpable when reduced into 
writing and published in a newspaper. The defendants, 
therefore, by their act alone have done that which gives the 
plaintiff a right of action. They have put into a criminal 
shape, by the act of printing, that which would have been 
venial in the original authors of the statement. It is per¬ 
fectly clear, therefore, that Lord Northampton's case does 
not apply; because, independently of the objection, that 
that case applies to oral slander only, there is here no suffi¬ 
cient description of the authors of the slander, nor any ground 
of action against them. 

• 

Abbott, C. J.—I am of opinion, that the rule must be 
made absolute for entering a judgment for the plaintiff, not¬ 
withstanding the finding of the jury for the defendants upon 
the third plea. Our judgment in this case is founded upon 
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the matter which appears upon the record, and upon 
that only. On looking at the record, it certainly does 
not appear that the libel which has been made the subject of 
this action, gives an account of any thing taking place before 
a magistrate in his character of magistrate. We have, there¬ 
fore, no occasion in this instance to give any opinion as to 
what may be the riglit of any person to print and publish 
that which occurs before a magistrate, acting officially as 
such. All that appears on this record as the subject of 
allegation on the part of the plaintiff is, that an application 
was made to the Lord Mayor elect of the city of London , 
by certain persons, relative to the disposal of some orphan 
children ; but the matter of the libel which is afterwards set 
forth, goes very far beyond that which could be properly 
consistent with an application made to the Lord Mayor in 
his character of a Magistrate. We are then to consider 
whether the other ground on which this case has been put 
for the defendants can be supported; and that other ground 
must now be taken to be this, that they have given a true, 
fair, and correct report of matter which occurred before a 
person, not sitting for the purpose of discharging the func¬ 
tions of a magistrate, but as if it was related to him in 
conversation, or at a dinner, or on any other occasion of 
public or private festivity. It has bee^Nftfpd on Sefoalf 
of the defendants, that inasmuch as the editbr of a news¬ 
paper does not himself profess to vouch for the facts which 
he states, but merely relates what he has heard others say, 1 
and at the same time ‘communicates the names of the 
authors of the matter which is charged to be libellous, he 
is protected, according to the rule laid down in Lord 
Northampton’s case. Lt is, however, to be observed, that 
that was the case of slanderous words, and slanderous words 
only. We are not called upon to give ouropinion upon the 
distinction between oral and written slander; but there cer¬ 
tainly may be a difference between putting into writing, ?tnd 
printing, that which is asserted by another person, and re- 
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peating it by parol. The mischief of printed slander is 
greater, because much more extensive in its circulation, 
than any spoken slander can be, which from its nature must 
be confined tp a very small circle. But, as I have already 
said, 1 do not think we are called, upon to decide this case 
upon that ground, because, adopting Lord Northampton's 
case in its fullest extent, this case wiirfall ‘short of the doc¬ 
trine there laid down. In the first place, a part of the 
matter which is here published, is in its nature such, that 
if it had been spoken only, no action could be maintained 
upon it. That an action may be maintained for matters, 
written or printed, which would not be maintainable if the 
same matter was only spoken, is a proposition so clearly 
established by several cases, that I need hardly dwell upon 
it. The part of the libel to which I first allude as distun 
guishing this case from Lord Northampton's , is that where 
it is said, “ The poor creatures had been led by M‘Gregor 
to expect a land where they would live in the greatest 
plenty, where every thing was flourishing,, and but little 
labour would be required. It was mentioned to them as a 
mark of the improvement of the place, that a fine theatre 
had been established, and other establishments formed, in- 
dicative, qpf; merely of civilization and comfort, but of 
luxu(|P^ M&Mtfbr learned the property which the settlers 
wKd with^MBf and telling them that Scotch money would 
nofeg|f&,at the settlement, persuaded' them to grtfe it all up 
m atm, and take his drafts for the amount upon his bankers 
at Poyais . The savings were afl given up to him ; and it is 
perhaps unnecessary to add, that the settlers, on their arrival 
at the houseless wilds of Poyais, found that no such thing 
as a banking house was in existence.” Now if this had 
been spoken, no action would have been maintainable for 
it without an allegation of special damage, or an allega¬ 
tion of something further than appears on this record. If 
the plea, therefore, be bad in part, it is, according to the 
rule of pleading, bad altogether. There is also another 
part of this* case which falls far short of the doctrine of 
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Lord Northampton’s case. What is there said is this: “ If 
i. 5. publish that he had heard J. N. say, that J. G. was 
a traitor or thief, in an action on the case, if the truth 
be so, he may justify. But if I. S. publish^ that he hath 
heard generally, without a certain author, that J. G. was a 
traitor or thief, there an action on the case lieth against 

I. S. for this, that he* hath not given to the party aggrieved 
any cause of action against any, but against himself, who 
published the words.” Now if I. S. according to the first 
proposition, publish what he has heard, in order to protect 
himself he must not only give the name of the person who 
is his author, but he must also hold himself forth as the wit¬ 
ness to prove that that person has said so and so concerning 

J. G. Whereas in the present case, the editor or publishers 
of this newspaper do not assert that Mr. Prince or Captain 
Antrim spoke the matter in question, nor do they offer 
themselves as the witnesses of the truth that they heard 
them say so. The instance put in Lord Northampton’s 
case, is^that of a person saying that he heard another, by 
namf^4ay so and so; which, as I before observed, is not 
merely giving the name of a person against whom an action 


may be brought, but is holding himself forth as the witness 
to prove that he so uttered the words. ThaPjs not done 
here, and therefore, without adverting to 
this libel, or to any collateral doctrines that qR^een du 
cussed, I am of opinion, that it is no ground of 
that the defendants have correctly reported what actui 
took place in the presqncf of the magistrate; first, be¬ 
cause the Lord Mayor was not then acting in a matter of 
which he had any cognizance; and second, that the de¬ 
fendants have not protected themselves by giving the names 
of the persons by whom the slander was originally uttered. 


Bayley, J.— There is a great distinction between an 
action for words, and an action for a libel. Written slander 
will be actionable though the same words would not be so if 
they were merely spoken. This distinction is well pointed 



TRINITY TERM, FIFTH GEO. IV. 707 

out by Mansfield , C. J. in Thorley v. Kerry (a), where that ]824 
learned judge observes, “ that though the words of them- 
selves may not impute any punishable crime, yet if they M Gregor 
contain that sprt of imputation, which is calculated to vi- Thwaites. 
lify a man, and bring him, as the books say, .into hatred, 
contempt, and ridicule, an action will lie, if they are re¬ 
duced to writing,” and that learned judge added, as his own 
opinion, that upon principle he could not make any differ¬ 
ence between words written and words spoken as to the 
right which arises 011 them of bringing an action. How¬ 
ever, the distinction I have alluded to, was there solemnly 
adjudged. Jn this case the libel which is the subject of 
the action, is manifestly calculated to bring the plaintiff 
into great hatred and contempt, because it imputes to 
him, that he had sent these emigrants to a distant land in a 
perfect state of starvation, and this imputation, being re¬ 
duced into writing, is actionable. The other part of the 
charge represented to have been made by Captain Antrim, 
being also in print, is equally actionable, and I doubt very 
much whether it would be actionable if it were verbal slan¬ 
der only. I am clear that it would not, unless it imported 
that the poor persons alluded to, had been defrauded by the 
plaintiff of tlieir money by receiving it in this kingdom, be¬ 
cause the imputation upon the plaintiff is, that he had ob¬ 
tained money from the emigrants upon a representation that 
it jyould be repaid to them by his bankers at Poyais. 

.Whether such an imputation comes within the scope of 
30 Geo. 2. c. 24. as the case of a .person obtaining money 
by false pretenpes, it is not necessary to inquire, because 
the libel does not represent that he obtained the money 
from them in this kingdom, and if he did not, it would 
not be a case within that statute. This, therefore, 
is to be considered as a case of written slander which be¬ 
comes actionable, when the same thing if orally repeated 
would not. Then, as written slander entitles the plaintiff 
to an action against somebody, against whom can he mahi- 

(<*) 4 Taunt. 464. 
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tain the action, unless it is against the defendants by whose 
act the verbal slander is reduced to writing. If he has no 
remedy against the defendants, lie has no remedy whatever 
against the original authors. According to* the principle 
laid down in Lord Northampton’s case, a party repeating 
slander may be excused, if he gives up the author at the 
time he publishes the slander, and if he pledges himself to 
be a witness. Why is lie so excused ? Because he gives an 
action against the original author of the words. This is the 
reason assigned by the different judges in Davis v. Lcrcis(a), 
and Maitland v. Goldney{b). Now in this case, if the action 
does not lie against the defendants, against whom will it lie ? 
Certainly not against Mr. Prince or Captain Antrim, be¬ 
cause they only said orally that which is charged against the 
plaintiff. They have published nothing in writing, and it 
is not enough for the defendants to say, that they were tlue 
original publishers of the slander, because they have only 
uttered it in a shape in which it is not actionable. There¬ 
fore, inasmuch as no action lies against the parties who have 
merely said orally, what the defendants have republished in 
writing, the defendants are not exempt from liability. I am 
of opinion that as there are no other persons against whom 
the plaintiff can maintain an action but the defendants, the 


judgment must be entered for the plaintiff, notwithstanding 
the verdict found by the jury in favor of the defendants on 
the plea, which states this to be a true and correct account 
of what passed before the Lord Mayor. 


Holroyd, J.—I am also of opinion that judgment must 
be entered for the plaintiff on the issue which the jury have 
found for the defendants, inasmuch as it does not afford a 
sufficient answer to the action. I think that the plaintiff 
has shewn a sufficient cause of action, because the libel is 
only stated to be of and concerning him, and does not state 
it to be a libel of and concerning the previous matter stated 
in the introductory part of the declafation. The declaration 
stales that the defendants, maliciously intending *to bring the 

(a) 7 T. R. 17. (b) 2 East. 426. 



709 


TRINITY TERM, FIFTH GEO. IV. 


plaintiff into odium and disgrace, and to cause it to be be¬ 
lieved that lie had wilfully made use of false representations 
to induce the said emigrants to go to Poj/ais, and to cause 
it to be believed that he had defrauded the said emigrants 
of money, published this, which is charged to be a libel of 
and concerning the plaintiff. The declaration goes on with 
certain inueudoes; but without those inuendoes, it appears 
tome, that this would be libellous. The second count also 
alleges a malicious intent to injure the plaintiff in his cha¬ 
racter. The defendants by their second and third pleas 
state that the libellous statement contains a true, fair, and 
correct account of what passed before the Lord Mayor 
elect. It does not appear, however, that what passed before 
the Lord Mayor elect was in the nature of a judicial or ma¬ 
gisterial proceeding, nor is it even stated that the Lord 
Mayor elect was acting in the character of a magistrate. 
The jury, it is true, have found that the statement was a 
true and correct account of what passed before the Lord 
Mayor elect, but they have also found for the plaintiffs, on 
those pleas which put in issue the truth of the facts so stated. 
Then the question is, whether they who maliciously and 
from the motives stated in the declaration, (and which are 
not justified,) and of which they are found guilty, can be 
protected from liability, by pleading that they have given a 
correct account of what they had heard said by others. 1 
think the finding of the jury upon that plea is not a suffi¬ 
cient answer to the present motion, and that w r e are bound, 
in point of law’, to enter a verdict for the plaintiff notwith¬ 
standing their finding. These pleas do not give any ground 
of action against any other person. They do not give the 
plaintiff any proof whereby he could proceed against the 
original author of the slander, nor indeed do they state who 
heard the w ords uttered, so as to enable the plaintiff' to es¬ 
tablish his action against any other person. Indeed, as to 
the most .injurious part of the libel, no action could he 
maintained by Jthe plaintiff against the original speakers of 
the slander, unless special damage could be proved. If, in- 

:3 a 
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deed, those persons had themselves caused the matter to be 
published, they might be liable to an action for what they 
stated before the Lord Mayor, but no action will lie against 
them for what they said by parol. Unless the plaintiff has 
his remedy against these defendants, he will have no remedy 
whatever. But supposing that this came within the prin¬ 
ciple of Lord Northampton ’s case, still the defendants have 
not brought themselves within its protection. This libel¬ 
lous statement, in the rst place, does not give the plaintiff 
the means of proving what really passed before the Lord 
Mayor. It does not profess to state a verbatim account of 
what passed, but merely that 1 Mr .Prince observed that 
the captain, in consequence of his charity, &c.,” and that 
t( Captain Antrim mentioned a charge which the poor crea¬ 
tures had preferred to him against M‘Grcgo> /’ &c. The 
defendants do not affect to give the words used by these 
individuals, but merely state the substance of the charge. 
Giving the names of the authors at the time the slander is 
published is no protection to the defendants, according to 
the case of Maitland v. Gold no/, for if the words be re¬ 
peated maliciously, giving the names of the authors as 
a mere pretence for repeating the slander, will be no de¬ 
fence. Here the jury have found upon the other pleas that 
the libel was published maliciously, and, therefore, the fact 
of the defendants having given up the names of the authors 
will be no defence. I therefore think that the judgment 
must be entered*non obstante veredicto upon the third plea, 
with one shilling damages. 


Littledale, J.—1 am also of the same opinion. It 
must be taken from the allegation in this declaration that 
the Lord Mayor elect had no legal authority or jurisdiction 
to inquire into the matter brought before him by Mr. 
Prince and Captain Antrim ; and that the matter of com¬ 
plaint did not fall within his cognizance, as a magistrate. I 
consider the complaints of those persons, as f they are stated 
on this record, exactly in the same light as if they were 
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made to a private individual, in a private room, and there¬ 
fore we are relieved from the consideration of the question 
how far a person may be justified in reporting in a news¬ 
paper what takes place before a magistrate having legal 
authority to issue a warrant. Then the question is whether 
if a person has heard in some private company certain per¬ 
sons say something that reflects upon *the character of an 
individual, he may put it into writing and print it, provided 
he gives the names of the authors of the slander. Now the 
only authority for saying that that can be done is Lord 
Northampton's case. There is, however, a dictum to the 
same effect in 1 Roll. Abr. 64. With regard to Lord 
Northampton's case we are not called upon to say any 
thing; but 1 cannot help observing, that if the law there laid 
down, were now to be considered for the first time, I think 
it would receive some restraints, and I certainly should 
pause before I adopted a proposition of such extensive lati¬ 
tude. This case, however, differs materially from that. 
The reason given for the decision in that case is this, that if 
a person says he has been told by such an one, naming him, 
that he said so and so, reflecting upon the character of another, 
he would not be liable to an action, if he gives up the author, 
and enables the person slandered to bring an action against the 
author. But in this case, the plaintiff cannot have an action 
against the original relators of the slander, because in the 
shape in which they utter it, it is not actionable. It is true 
that Mr. Prince and Captain Antrim are the authors of a 
great deal of slanderous matter upon the plaintiff, but still 
being oral slander it cannot be the subject of an action. 
What is charged against him is not imputed as a crime or 
other offence, nor is there any part of it, unless the plaintiff 
could allege special damage, upon which an action would 
lie; and therefore giving them up as the authors would not 
place the plaintiff in a better situation. Suppose an action 
would lie against those persons, what means has he of 
proving the words ? The defendants have not given him the 
means, nor does it appear that they themselves are conipe- 

3 a 2 


1824. 


M'Gheooti 

v. 

Thwaites. 



712 


CASES IN T1IE KING S BENCH, 


1824. 


M'Gkegou 


v. 

Tuwaites. 


tent as witnesses to prove that they were spoken. The 
meaning of the rule in Lord Northampton ’s case is, that the 
person who repeats the slander, must not only say who the 
person was who originally published it, but he must be the 
witness to prove it. Therefore upon that ground also, this 
case differs from Lord Northampton’s, and the defendants’ 
pleas being bad in'point of law, the plaintiff* is entitled 
to have judgment entered for him notwithstanding the ver¬ 
dict. 

L 

Rule absolute. 


Wednctday, 
June 30. 

The Court 
entered an ex- 
oneretur on 
the bail-piece 
after execu¬ 
tion against 
the bail, where 
the defendant 
in the original 
action was 
rendered in 
due time, but 
no notice of 
the render had 
been given un¬ 
til the goods 
of the bail had 
been taken iu 
execution. 


Thorn and others v. Hutchinson, and another, Bail of 

J. Hutchinson. 

Arch BOLD shewed cause against a rule obtained on 
a former day, for setting aside the execution against the de¬ 
fendants, and entering an exoneretur on the bail-piece, under 
the following circumstances: The defendant, J. Hutchinson, 
was arrested in April, 182 3, for the sum of 1 94/. 1 7s. and 
gave bail to the action, which proceeded to judgment, and 
judgment was signed on the lltli June. A writ of capias 
ad satisfaciendum was issued against the defendant on the 
SOth March, 1824, to which the Sheriff returned non est 
inventus. In Easter Term writs of scire facias and alias 
scire facias were respectively lodged with the Sheriff of 
Middlesex against the bail, to w'hich the Sheriff made his 
return, and on tlve 28th May a writ of fieri facias w'as issued 
into the county of Surrey, under which the goods of R. 
Hutchinson were seized in execution. On the 30th May 
the attorney for the defendants gave notice to the plaintiffs’ 
attorney that the defendant, in the original action, had been 
rendered in discharge of his bail on the 17th April, which 
was the second day of Easter Term, lender these circum¬ 
stances, the question was, whether J. Hutchinson, the defen¬ 
dant in the original action, was rendered in sufficient time 


to discharge his bail. It was contended that the render was 
a nullity altogether, inasmuch as no notice of it had been 
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given before proceedings were had against the bail. This 
was a regular execution, and notice of the render not having 
been given until after it was executed, this application came 
too late. * 


1824. 

Thorn 


v. 

Ilu'ICHI NSON. 


Crowder, contrii, was stopped by thp Court. 

Abbott, C. J.—We think that the defendant in the 
original action was rendered in sufficient time to exonerate 
the bail, but inasmuch as no notice of the render was given 
until after the proceedings against the bail were taken, we 
arc of opinion that the rule for entering an exoneretur on 
the bail-piece, can only be made absolute on payment of the 
costs which have been since incurred. 


Rule absolute on payment of costs («). 
(a) Littlcdalc, J., was absent. 


Hunter v. Simpson and another. 

Arch bold, on a former day, obtained a rule calling 
upon the defendants’ attornies to shew cause why they should 
not enter an appearance for the defendants pursuant to their 
undertaking. On the 12th June a special capias was sued 
out agaiust the defendants, returnable “ on the morrow of 
the Holy Trinity .” The defendants’ attornies having pre¬ 
viously desired that process should be sent to them, the 
plaintiff’s attorney waited upon and left with them on the 
14th June a copy of the writ for each of the defendants, 
whereupon the defendants’ attornies wrote upon the back of 
the process the following undertaking,—“ 11 . and -S', under¬ 
take to appear for the defendants in this action in due time. 
14th June.” *This rule having been obtained on the 2od 
June, the question for the opinion of the Court w as, w hether 


Wednesday, 
June 30. 

By the prac¬ 
tice of this 
Court a defen¬ 
dant served 
with a copy of 
non-bailable 
process by ori¬ 
ginal, has eight 
days from the 
quarto die post 
or appearance 
day of the re¬ 
turn of the 
process, to 
enter an ap¬ 
pearance. 
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the application was not made too early, according to the 
practice of the Court. 


Simpson. 


Chilly shewed cause, and contended that the present rule 
was moved for too early, for by the practice of this Court in 
non-bailable process, by original, the appearance need only 
be entered within eight days after the appearance day, or 
quarto die post of the return of the process. This practice 
was so laid clown by Mr. Tidd (a). Now here, the process 
being returnable on the morrow of the Holy Trinity , [14th 
.////«?] the defendants were not bound to enter an appearance 
until the 26th June, which would be yvithin eight days after 
the quarto die post, or appearance day of the return of the 
process. 


Arclibold, in support of the rule. This question depends 
upon the construction of the acts of parliament relative to 
the entering of a common appearance, and not upon any 
rule of practice, which may have obtained without reference 
to the language used by the legislature. Undoubtedly the 
books state the practice in this Court to be as slated on the 
other side, but the books of practice arc erroneous upon 
this point. The practice as to the service of non-builable 
process is a matter occurring so seldom, that possibly the 
error now pointed out may have crept into the filacer’s 
office, and no notice taken of it. Now, by the 12 Geo. 1 . 
c. 29 . s. I., which first gave the common appearance, it was 
enacted that it should fie entered “ at the return of the pro¬ 
cess or within four days after such ret urn,” and the same 
expression is adopted in the 5 Geo. 2. c. 27. s. 1. for “ the 
defendant shall appear at the return, or within eight days 
after such return” The time, therefore, allowed for enter¬ 
ing the appearance, according to this latter statute, is eight 
days from the return , and not from the day of appearance. 
The books of practice, therefore^ are erroneous in laying it 

(a) Tidd, 8th ed. 340. Imp. K. B. 9th ed. 618. *2 Chit. Rep. Si. 
1 Arch. P. 299, 300. 



TRINITY TERM, FIFTH GEO. IY. 

down that the appearance is to be entered within eight days 
after the quarto die post of the return of the process. The 
day usually called the quarto die post is given at common 
law, by favor* of the Court, and not by the statute. The 
present point is to be determined by the language of the act 
of parliament, which speaks of the return of the writ, and 
does not mention the quarto die post.' The Court of Com¬ 
mon Pleas has acted conformably to the words of the sta¬ 
tute, and has ruled that the eight^days shall be reckoned 
from the return day, and not from the quarto die post of the 
return of the process («), and therefore, unless the practice 
which has obtained in this Court be inflexible, the Court 
will come back to tfie true construction of the statute. 
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v. 

Simpson. 


Abbott, C. J. —Still this is a question of construction, 
and we must determine what is the meaning of the words of 
the statute—“ return of the process.” The Common Pleas 
lias construed them to mean the very day. It seems, how¬ 
ever, that this Court has construed them to mean the quarto 
die post or the appearance day. Which of the two con¬ 
structions is the correct one, may be matter of doubt. It 
is certainly desirable that the practice of both Courts should 
be made uniform, but it is impossible to say that the attor- 
nies in this case have done wrong in conforming to that 
which has been hitherto considered the rule of practice in 
this Court. Whether we shall hereafter think fit to promul¬ 
gate a new rule of practice upon the subject, is another mat¬ 
ter. The question is, whether, by the practice of this Court, 
the plaintiff has not moved too soon, and we think he has, 
and therefore the rule must be discharged, but without costs. 

Rule discharged without costs. 

(a) Tidil, 8th cd. 241. Imp. C. P. 216. 17 Pi\ llcg. 32 Barnes. 245, 6. 
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Wednesday, 
June 30. 


Aspin all v. Stamp and Another, Assignees of Shaw, a 

Bankrupt. ' 


By aJudge’s 
order the de¬ 
fendant was 
allowed to go 
to trial upon 
payment of a 
certain sum of 
money, toge¬ 
ther with the 
costs of the 
cause up to 
the date of the 
order; and the 
defendant hav¬ 
ing recovered 
a verdict with¬ 
out previously 
complying 
with the terms 
of the order: 
Held, that the 
costs taxed in 
liis favour on 
the postea 
could not be 
set off against 
the interlocu¬ 
tory costs, so 
as to deprive 
the plaintiff's 
attorney of his 
lien. 


PARKE moved for a rule to shew cause why the defend¬ 
ants should not be at liberty to deduct the sum of 46/. 13s. 
amount of plaintiff's taxed costs upon interlocutory pro¬ 
ceedings in this cause, ijom a sum of 132/. JOa. amount of 
taxed costs due to defendants upon the result of the trial of 
the cause. The facts disclosed on affidavits were these. It 
was an action of trespass for seizing certain goods and 
chattels claimed as the property of the plaintiff, and the 
venue was laid in Yorkshire. The defendants justified the 
trespass under the statutes concerning bankrupts, as as¬ 
signees of Shaw the bankrupt. After the issue was made 
up, and notice of trial given, the defendants, having some 
doubt whether ail the goods in question belonged to their 
bankrupt, applied to the Lord Chief Justice at chambers, 
who, under the circumstances then disclosed, made his spe¬ 
cial order, whereby he directed that, upon payment of the 
sum of 20/. together with the costs of the cause up to the 
date of the order, the defendants should be entitled to a 
verdict in their favour, unless the plaintiff should at the 
trial prove, that the value of the goods, mentioned on the 
back of the order, exceeded the sum of twenty pounds, or 
should prove a trespass as to entering the dwelling-house, 
or taking some of the othfer goods enumerated in the decla¬ 
ration. On the 19th March last, this order was served on 
the plaintiffs attorney, who resided at Hull , the commission 
day at York being the 20th of March , and the cause being 
set down in the first division. On the same day the order 
was served, the defendants’ attorney tendered the sum of 
twenty pounds to the plaintiff’s attorney, and at the same 
time told him, that the costs not having been taxed, he did 
not know the amount, but promised that as soon as they 
were ascertained they should be paid. The plaintiff’s at- 
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tomcy made no objection. At the trial of the cause the 
plaintiff, being unable to give the evidence required to be 
given by the order above mentioned, a verdict was entered 
for the defendants. The amount of the interlocutory costs, 
up to the time of the order, was taxed on the 17th May at 
46/. 13s. and the defendants’ costs were taxed on the postea 
at 132/. 10s. and the question was now, whether the defend¬ 
ants were at liberty to deduct the former sum from the 
latter, regard being had to the naturq and terms of the Lord 
Chief Justice’s order. 


1824. 

Aspinall 


V. 

Stamp. 


E. Alderson shewed cause in the first instance, and con- 
tended that if this rule were made absolute, it would preju¬ 
dice the plaintiff’s attorney, by depriving him of his lien 
upon the 46/. 13s. for costs, due to him from his client. It 
was sworn that the attorney had a greater demand against 
his client than the amount of these interlocutory costs, and 
the court would not allow the attorney to be a sufferer in 
consequence of the laches of the defendants, in not paying 
the costs pursuant to the Lord Chief Justice’s order before 
the cause went to trial. The payment of those costs was a 
condition precedent, and therefore the defendants were not 
now at liberty to deduct those costs from the taxed costs 
upon the postea. The Judge’s order gave the defendants 
an advantage which they would not otherwise have been en¬ 
titled to, and the payment of 20/. and the costs of the cause 
up to the date of the order were the terms* on which the ad¬ 
vantage was given. * 

Parke, in support of the rule, contended that the plain¬ 
tiffs attorney having waived the advantage of the order, by 
not stipulating to have the interlocutory costs paid before 
the trial of the cailse, his resistance to the present applica¬ 
tion was now too late. It was competent to him to insist 
upon having the costs paid before the cause w r as tried, if the 
payment of those costs was a condition precedent. But 
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the case of Howell v. Harding (a) is an express authority 
in support of the present application. There it was held 
that the plaintiff is entitled to set off interlocutory costs in 
the same cause, payable by him to the defendant, against the 
debt and costs recovered by him on the final result of the 
cause, notwithstanding the objection of the defendant’s at¬ 
torney on the ground* of his lien, w hich only attaches on the 
general result of the costs of the cause. 

« 

Abbott, C. J.—This case is distinguished from that, 
because here there is a special order, that upon payment of 
the sum of 20/. together w'ith the costs of the cause up to 
the date of the order, the defendants should be entitled to a 
verdict in their favour unless, &c. We therefore think that 
the payment of the 46/. 13.s. was a condition precedent. 

Bayley,J. —The defendants were liable to pay under 
my Lord Chief Justice’s order 4(il. 13 s. but they now apply 
to be relieved from paying that sum, because they are enti¬ 
tled to receive from the plaintiff the sum of 132/. 10s. Upon 
which the plaintiff’s attorney says, that if the court sanctions 
that proposition, he will be deprived of his lien against his 
client. I think that is a very reasonable objection, for if we 
w'ere to make this rule absolute, the plaintiff’s attorney 
would be a sufferer. 

Holroyd, J.-*-It is clear that at the trial the defendants 
could not set off the 46/. against the 132/. and I do not 
see why they should be at liberty to do so now. 

Rule discharged ( b ). 



Asp i nall 
v. 

Stamp. 


(a) 6 East, 320. 


(b) Littledulc, J. was absent. 



TRINITY TERM, FIFTH GEO. IV. 


719 


1824 . 


Mould v. Roberts. 

On shewing cause against a rule nisi for an attachment 
against the defendant’s attorney, for not entering a common 
appearance for the defendant pursuant to his undertaking, 
the question was, whether the attorney was liable to an 
attachment for such default. 


Wednesday, 
June 30. 

An attorney is 
liable to an 
attachment 
for not enter¬ 
ing an appear* 
ance for a 
defendant, in 
pursuance of 
his undertak- 

Campbell contended that this was not a case in which an ,n S- 


attachment would lie; but he produced an affidavit from 
the defendant’s attorney, stating that the plaintiffs attorney 
had agreed not to enforce the undertaking. 


Chitty, contrA, referred to Tidd, 242. 8th Ed. where it is 
laid down, that “ the usual mode of proceeding against an 
attorney for uot filing common bail or entering an appear¬ 
ance, pursuant to his undertaking, is by attachment (a); 
and if an attorney undertake to appear, the Courts will 
oblige him to do it in a proper manner; therefore if he un¬ 
dertakes for an infaut, he must appear by guardian (b ); and 
though he may have been imposed upon by the sheriff’s 
officer, yet they will oblige him to fulfil his undertaking (c).” 


The Court said, there was no doubt that an attorney is 
liable to an attachment for not entering an appearance pur¬ 
suant to his undertaking; but inasmuch as in this case it 
was sworn on the other side, that the plaintiff’s attorney 
had agreed not to cuforce the undertaking, the rule must be 
discharged, but without costs. 


Rule discharged without costs. 


(a) 6 Mod. 42. 86. ( b) 1 Stra. 114. 445. 

(e) 1 Stra. 693. 1 Chit. Rep. 129 (a). 
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Thursday, 
July 1. 

Monition does 
not lie for re¬ 
covering a cu¬ 
rate’s salary, 
assigned to 
him by the 
Bishop, with¬ 
out the con¬ 
sent of a rec¬ 
tor who resides 
on his bene¬ 
fice, and is 
capable of dis¬ 
charging his 
duties gene¬ 
rally, but 
wants the as¬ 
sistance of a 
curate. 


The King v. The Bishop of Peterborough. 

In Trinity Term last, a rule was obtained calling upon the 
Lord Bishop of Peterborough to shew cause why a writ of 
prohibition should not issue, to prohibit him from proceed¬ 
ing to issue a sequestration upon a monition issued by him 
against the Rev. Charier Wetherell, clerk, at the instance of 
the Rev. Samuel Stanley Paris , clerk, for the recovery of 
his salary. The question raised for the opinion of the 
Court was, whether, under the statute. 57 Geo. 3. c. 99* a 
curate could proceed by monition for a salary assigned to 
him by the Bishop without the consent of the rector, who 
was resident on his benefice, and capable of performing his 
duties generally, but requiring the assistance of a curate. 


In Michaelmas Term, Littledale, and at the Sittings un¬ 
der the King’s warrant after Easter Term, E. Alderson and 
C. E. Laze, were respectively heard against the rule; and 
Denman , C. S. and Twiss , were heard in support of it. 
The Court took time to consider the case, and the judg¬ 
ment (which embraces all that it is material to state in the 
report of the case) was now delivered by 


Abbott, C. J.—This was an application for a writ of 
prohibition to stay''proceedings on a monition issued by the 
Bishop to the Rev. Charles Wetherell, incumbent of the 
rectory of Byfield, in the county of Northampton, for the 
payment of salary to his curate, the Rev. Samuel Stan¬ 
ley Paris. This case was very elaborately argued before 
us upon the construction of the 57 Geo. 3. c. 99. and the 
prior acts upon this subject. The facts* upon which the 
question has arisen arc shortly these: Mr. Wetherell, being 
generally resident on his benefice, and generally discharg¬ 
ing the duty of his parish, was desirous of having some 
assistance, and particularly with reference to a school which 
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had been established by himself, and with a view to occa- 1824. 

sional absence, engaged Mr. Paris to become his curate, at 

, . , • , ■ , The King 

the yearly stipend of 100/.; with power to either party to v . 

put an end to the contract on three months* notice; and ° f 

having so done, applied to the Bishop of Peterborough to boiuhjgh. 
license Mr. Paris. The Bishop approved of the person 
nominated, but thought he could not, under the statute, 
allow a less salary than 120/. a year; and he communicated 
this to Mr. Wetherelt, who remonstrated against the salary, 
and insisted that the Bishop might allow less than 120/. A 
license, however, issued, fixing the salary atJ20/.; but Mr. 

Wetherell alleges, that Mr. Paris declared to him that he 
should not demand* more than 100/. This fact, however, 
does not appear to have been communicated to the Bishop; 
and if the salary of 120/. was well assigned, an agreement 
to receive less would be void under the statute. Differences 
arose between Mr. Wetherell and the curate, who refused 
to quit the curacy, and then claimed a salary at the rate of 
120/. a year. The curate then applied to the Bishop, who, 
at his instance, issued a monition for payment of the curate's 
salary, but without specifying the amount. Soon after this, 

Mr. Wetherell received from the churchwardens the copy 
of a license similar to the original one, but having a memo¬ 
randum stating that the 120/. was assigned by mistake, and 
that the Bishop therefore reduced it to 100/., the stipend 
assigned on the nomination. Mr. Wetherell then applied to 
this Court for a prohibition. The alteration of the salary 
thus made comes too late to give, to the case the character 
of a curate, licensed at the nomination and request of an in¬ 
cumbent, with an assignment of salary, by the consent of 
the incumbent. The question then is, whether the curate 
can proceed by monition for the recovery of a salary as¬ 
signed by the ms hop, without the consent of the incum¬ 
bent, the incumbent being resident on his benefice, and dis¬ 
charging the duties of it generally, but being desirous of the 
assistance of a curate. • The proceeding by monition is not 
consistent ddth the general course of the ecclesiastical law 
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1824. in cases of a curate’s claim to salary, and can only be re- 

sorted to where it is given by statute: and it has been 
The King , . . ....... . . 

v , argued against the prohibition, and in support of the pro- 

The Bishop of ceeding, that this mode of proceeding is given generally for 

i ETER- # 

borough, the recovery of a curate’s salary by sect. 53 of 57 Geo. 3. 

c. 99* By that section it is enacted, “ That it shall be law¬ 
ful for the Bishop, and he is hereby required, [subject to 
the several provisions and restrictions contained in the net,] 
to appoint to every curate such salary as is allowed and spe¬ 
cified in the act; and e'vcry license to be granted to a sti¬ 
pendiary curate under the act, shall contain and specify the 
amount of the salary allowed by the Bishop to the curate; 
and in case any difference shall arise between any rector, 
&c. and his curate, touching such stipend or allowance, or 
the payment thereof, or the arrears thereof, the Bishop, 
on complaint to him made, may and shall summarily hear 
and determine the same; and in case of wilful neglect or 
refusal to pay such stipend, salary, or allowance, or the ar¬ 
rears thereof, he is empowered to proceed by sequestration 
or monition.” We think this section relates only to licenses 
granted and salaries assigned, in some way, in conformity to 
the act; and therefore we are to inquire whether the salary 
in question has been so assigned. It has been assigned to 
the curate of a resident incumbent, and to an amount to 
which the incumbent did not consent; and this proceeding 
by monition cannot be within the act to which 1 have ad¬ 
verted, unless in every case of a resident incumbent desirous 
of the assistance of a licensed curate, the Bishop has autho¬ 
rity to assign a salary of greater amount than the incumbent 
is willing to pay. Having carefully reviewed the provisions 
of this act, and of the several statutes that have preceded it, 
we are of opinion, that the Bishop has not such a power. 
The authority of the Bishop to refuse such a license, if he 
considers the curate’s stipend to be inadequate, is very dis¬ 
tinct from an authority to increase the proposed stipend 
according to his discretion, limited -only by a reference to 
the statutable allowances in other cases. Upofi the argu- 


1824. 


The King 
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ment at the bar, reference was made to the preceding sta¬ 
tutes upon the same subject; and the first is, the 12, Anne, 
st. 2. c. 12. This gives a summary remedy to the curate 
for his stipend. But this statute is evidently confined to 
a curate nominated by a rector or vicar to the Bishop, to 
serve the cure in the absence of the rector or vicar. The 
maximum of the stipend to be appointed by the Bishop un¬ 
der this act is 50/. a year. The next statute upon the sub¬ 
ject is the 36 Geo. 3. c. 83. This begins by reciting at 
length the provisions of the 12 Anne; and it further recites, 
that in many cases the provision made by that statute for 
the maintenance of the curate is insufficient, and it then 
proceeds to enact, by section 1. “ That it shall be lawful 
for the Bishop to appoint any stipend or allowance for any 
curate theretofore nominated or employed, or thereafter to 
be nominated or employed, not exceeding 75/. a year, over 
and besides, on livings where the rector or vicar does not 
personally reside for four months in the year at least, the 
use of the house, or under certain circumstances an addi¬ 
tional stipend of 15/. in lieu thereof.” The words of this 
section are “ any curatebut upon connecting the enact¬ 
ments with the preamble, and with the subsequent provi¬ 
sion as to the use of the house, this enactment appears to 
be confined in its operation to the curates of non-reside?it in¬ 
cumbents. It, however, not only increases the stipend, but 
gives the authority in the case of the curate employed, as 
well as of a curate nominated, by the iqcumbent, whereas 
the 12 Anne mentions only curates nominated. The only 
other section of the statute on this subject is the 6th, which, 
after reciting “ that it would be expedient that the authority 
of ordinaries to license curates, and to remove licensed cu¬ 
rates, should be farther explained, enlarged, and confirmed,” 
enacts, " That it should be lawful for the ordinary to license 
any curate who is, or shall be, actually employed by an in¬ 
cumbent, although no express nomination of such curate 
be made to the ordinaiy by the incumbent; and that the 
ordinary may summarily revoke any license granted to any 
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1824. curate, and remove him, on reasonable cause, subject to an 

appeal, as well in the case of a license to a curate not 
v. nominated, as in the revocation of a license granted to a 

^*Peterbo-°^ cura t e -” Construing this section of the statute/with reference 
rough. to the first section, which, as before observed, has introduced 

the word “ employed,” it appears that this section also 
respects only the curates of non-resident incumbents; and 
even if it extends to others, it contains nothing as to the 
allowance of stipend. ( The next statute is the 53 Geo. 3. 
c. 14Q. This begins by reciting the titles (but not the 
enactments) of the two preceding statutes, one of the 
canons of 1603, (which contains nothing as to the as¬ 
signment of stipend to a curate), and the insufficiency of 
the provisions of those statutes and canon, and of the laws 
in force respecting curates, and the necessity of making 
more effectual provisions to secure a competent mainte¬ 
nance to curates in order to ensure the due performance of 
the service of the church, in parishes where the incumbents 
do not reside. It then enacts “ that an incumbent not duly 
residing (unless he shall do the duty of the church, having 
an exemption from or license for non-residence,) and who 
shall for six months after the passing of the act, or after his 
appointment, or after the death or removal of a former 
curate, neglect to nominate a curate to be licensed by the 
Bishop, to serve his church, or who shall for three months 
after the death or resignation of any curate, w ho has served 
his church, neglect to notify the death or resignation, to the 
Bishop, shall forfeit all benefit of dispensation, or exemption 
from residence or license for non-residence; and in every 
case in which no curate shall be nominated to the Bishop f 
for the purpose of being licensed, within such period as 
aforesaid, the Bishop may appoint and license a proper 
curate with such salary as is by this act allowed and directed, 
to serve the church of the place, in respect of which such 
neglect or default shall have occurred.” This first section, 
then, plainly relates only to curates ficensed for non-resident 
- •incumbents. The second section of this act, from which 
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the 53d section of the 57 Geo. 3. c. 99* is admitted to 1824. 
have been taken, enacts “ that it shall and may be lawful 
for the bishop, subject to the several provisions therein- v , 
after contained, to appoint to every curate, so licensed, such 
sufficient salary as is allowed and specified in this act, and hough. 
that the license to be granted as aforesaid, shall specify the 
amount of the salary to be allowed,” and it proceeds to give 
a summary remedy in cases of difference between the 
curate and the incumbent, and for the recovery of arrears of 
the stipend. This section is made in addition to the first, 
and plainly refers to it, by the words 11 so licensed,” and 
therefore, cannot be applied to any cases except those 
mentioned in the first section, unless by some subsequent 
part of the act it shall distinctly appear to be extended to 
such cases. The 3d, 4th, and 5th sections, certainly con¬ 
tain no such extension, because they exclusively relate 
to the parsonage-house, and its enjoyment by the curate 
Tiie sixth section relates only to the registering of the grant, 
and revocation of those licenses granted under the act. The 
seventh section gives a scale of salary according to the po¬ 
pulation of the parish; but never exceeding the value of the 
living, nor 150/., to be appointed to a curate licensed to serve 
the benefice of an incumbent, appointed after passing the act, 
who shall not duly reside (unless he shall do the duty of the 
church having an exemption from or license for non-resi¬ 
dence) in the absence of such 11011 -rcsidcnt incumbents. 

According to the scale thus given, the salary may in many 
cases amount to the whole valup of the benefice, and 
therefore, the eighth section enacts “ that in such cases 
the salary shall be subject to the legal charges on the bene¬ 
fice." The ninth section relates to the case of an incum¬ 
bent of one parish serving the cure of one or two adjoining 
parishes, and ill Jhose cases the salary is regulated by a 
diminution from the salary which, in the several cases before 
mentioned, the bishop is required to appoint; the cases 
before mentioned being «those of non-resident incumbents 
VOL. iv. # 3 B 
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only; and therefore, this section can only apply to cases of 
that description. The 10th section introduces, for the first 
time, the case of an incumbent who may be resident, but 
this is done incidentally rather than directly, for it provides 
and u enacts, that in case it shall be made appear to the sa¬ 
tisfaction of the bishop, that the incumbent of a benefice is, 
or has become non-resident, or incapable of performing the 
duties thereof, from age, sickness, or other unavoidable 
cause, and that, from those or other special circumstances, 
great hardship would arise if the full amount of the salary 
specified in the act should be allowed to the curate, the 
bishop may assign to the curate a salary less than such full 
amount.” This provision is very suitable to tlie case of non 
resident incumbents, for whose' curates the act had previ¬ 
ously fixed the amount of salary, leaving nothing to the dis¬ 
cretion of the bishop; but it is wholly unnecessary and ino¬ 
perative, in the case of resident incumbents, disabled from 
the performance of their duties, because as to their curates 
no amount of salary had been previously specified. It is 
obvious that the incapacity of performing the duties must 
have been introduced into this section by way of caution, 
and without that strict attention to the other parts of tin 
act, which shew that it was quite unnecessary. The 
11 th section contains a further provision in relief of the 
incumbent of a benefice of which the whole profit is to be 
given to the curate, and obviously relates to the scale given 
by the 7th section, and consequently to the curate of a 
non-resident incumbent The Kith section also clearly 
relates to the scale given by the 7th section, and the occu¬ 
pation of the parsonage-house, under the 1st section, and 
consequently to the case of a non-resident incumbent. The 
13th section in the case of a benefice exceeding 400/. a 
year, authorises the assignment of a salary to a curate, being 
resident in the parish, greater than is allowed by the 7th 
section, and must consequently be construed with reference 
to the 7th section, and be referable to such curates only as 
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tre therein described. The 14th section, upon which much 

stress was laid in argument at the bar, is a restraining and 

, , ° T , ’ . . . . ° . , The Kino 

not an enabling clause, Jt enacts that nothing in the said 

act contained sdiall authorise a bishop to assign to a curate, 
a greater stipend than is allowed by the statutes in force rough. 
before the passing of this act, unless u'itli the consent of the 
incumbent, in three several instances, first, to the curate of 
an incumbent holding his benefice before the passing of the 
act, and on which he shall be non-resident bv license or 
exemption; secondly, to the curate of an incumbent who 
shall duly reside on his benefice; thirdly, to the curate of 
an incumbent of a benefice who shall himself do the duty 
of the same, having a legal exemption from residence, or a 
license to reside out of his benefice, or out of the parsonage- 
house. Now a clause so framed cannot, according to any 
sound rule of construction, be deemed to give any power to 
the bishop; neither can any inference be reasonably drawn 
from of it, that the bishop possessed any prior authority to 
fix the salary of a curate of a resident incumbent, because 
in the two other preceding instances, mentioned in this 
section, this statute had given no power to the bishop 
which he did not possess before this act passed, as ob¬ 
viously appears upon referring to the 7th and 1st sections 
of this act. This clause also seems to have been intro¬ 
duced only from more abundant caution, and, like many 
other clauses of the same description, is introduced where 
perhaps caution was unnecessary. The 17th section provides 
for the salary of the curate of an incumbent u having two 
or more benefices, and residing part of the yepr on one, and 
part on another, and employing a curate from time to time, 
upon such of the same from which he shall be absent 
during his residence on the other." This is virtually a pro¬ 
vision for the cutate of a non-resident incumbent. The 
18th section relates to the particulars to be stated by an 
incumbent applying for a license for non-residence, and 

requires him to state thfe salary he proposes to give to his 
• 3 b a 
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curate; and the 19th section requires the same particulars to 
be stated on an application for a curate by an incumbent 
exempt from residence. 

From this view of these several statutes, it is manifest 
that they do not authorise the bishop to fix the salary of a 
curate of a resident incumbent without the consent, of such 


incumbent. All these statutes were repealed by the 
57 Geo. 3. c. 99* for t lhc purpose of explaining some of 
their provisions, and of adding others, and they are to be 
referred to, not as law, but for the purpose only of ex¬ 
plaining and construing the act last mentioned. This last 
act embraces several other subjects, as well as the licensing 
of curates and assignment of their salaries; and upon an 
attentive perusal, it appears that almost every clause upon 
this subject is taken from some clause in one of the former 
acts, with some variations and improvements, but without 
any alteration important to the consideration of the present 
case. The only clause on this subject entirely new is the 
50th, which empowers the bishop to appoint a curate with 
such stipend as therein mentioned, “ when it shall be made 


appear to him, that by reason of the number of churches or 
chapels belonging to any benefice, or their distance from 
each other, or the distance of the incumbent’s residence 


from any of them or the negligence of the incumbent, the 
ecclesiastical duties of the benefice are inadequately per¬ 
formed.” The case now before the court is certainly not 
of this description. Having thus detailed and commented 
so minutely on the clauses, in former acts, it is wholly un¬ 
necessary to refer particularly to the corresponding clauses 
in the act now in force. It is sufficient to say, that, in the 
act now under consideration, nothing is to be found which 
can authorise the Court to consider the present case as fall¬ 
ing within the scope of the 53d section. It forms no part 
of our duty to pronounce any opinion upon the expediency 
of giving to the ordinary a direct authority to appoint a 



TRINITY TERM, FIFTH GEO. IV. 


729 


salary to the curate of a resident incumbent. We learn from 1824. 

these acts that the legislature has thought it expedient to -v^ 
give to the ordinary a power of fixing a curate’s stipend in ^ ING 
certain cases, ayd coupled with certain restrictions. If the The Bishop of 
power is not given in certain other cases, we ought to infer, ^ough 0 * 
that the legislature has not hitherto thought it expedient to 
give the power. Whether from an apprehension that resi¬ 
dent incumbents might be thereby deterred from taking an 
assistant in the performance of their duties, or for what other 
reason, it is not our business to inquire. Our judgment 
on the present case is given with reference to its own pecu¬ 
liar circumstances, namely, the assignment of a salary to the 
curate of a resident incumbent greater in amount than the 
incumbent had proposed or consented to. In giving our 
judgment upon this case, therefore, we are not to be under¬ 
stood as giving any opinion upon the general question, as to 
the effect of a salary assigned to a curate of a resident 


incumbent, in conformity to his own proposal, nor upon the 
authority of the bishop to eutortain in any case a suit for the 
curate’s salary, in a formal manner, according to the course 
and usage of the ecclesiastical law; but I cannot abstain 
from remarking that the power to proceed by monition in 
any case regarding the stipend of the curate of a resident 
incumbent is so questionable, that it may be a fit subject for 
the consideration of the legislature. One of the objects of 
these statutes appears to be the maintenance and protection 
of curates. We canuot doubt that the judgp against whom 
this application was made, thought he was acting in pur¬ 
suance of this object, and discharging his duty according to 
the provisions of the statute; but we think he has been mis¬ 
take!) in the application of the statute in this particular 
case. We are therefore of opinion that the rule for a pro¬ 
hibition must be made absolute. 


Rule absolute. 
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Where the 
drawer of a 
bill of ex¬ 
change in¬ 
dorses it to a 
third person 
as a valid se¬ 
curity, and 
whilst it is cur¬ 
rent, his de¬ 
claration af¬ 
terwards that 
it was an ac¬ 
commodation 
bill, will not 
defeat the in¬ 
dorsee’s right 
to sue the ac¬ 
ceptor. 


Shaw t. Biioom. 

ASSUMPSIT by the indorsee against the acceptor of a 
bill of exchange for 100/., drawn by one E. Clifford. Plea, 
non assumpsit. At the trial before Abbott, C. J., at the 
Middlesex Sittings after last Hilary Term, it appeared that 
Clifford, the drawer, of the bill, having been arrested, had 
applied to the plaintiff to become one of his bail to the 
sheriff, which he agreed to do upon being indemnified 
against the consequences. Clifford then deposited the bill 
in question with him, on condition that it was to be re¬ 
turned when the purpose for which it was deposited, w'a9 
answered. The action against Clifford was afterwards 
settled, and the plaintiff w ? as discharged of his liability as 
bail. At this time, however, there were accounts between 
the plaintiff and Clifford, the latter being indebted to the 


former for goods sold, an upon a warrant of attorney, 
exceeding the amount of the bill. The plaintiff rested his 
case upon proof of these latter facts. In answer to the 


plaintiff’’s case, it was proposed to give in evidence a de¬ 
claration on the part of Clifford , *hat the bill was merely 
an accommodation bill, and accepted for him by the 
defendant without any consideration. A witness accord¬ 
ingly proved, that he had heard Clifford say, that the bill 
had been accepted by the defendant for his accommodation, 
and without any consideration. It appeared, however, that 
this declaration was made by him after the bill had been 


indorsed to the plaintiff and before it was due. This 
evidence, it was contended on the part of the plaintiff, was 
inadmissible to affect the plaintiff’s title to sue. The 


learned Judge, however, received it, feservmg its admis¬ 
sibility as matter for farther consideration. The defendant, 
in the distress of the case, then called Clifford, who proved 
that in point of fact the bill had been merely accepted for 
his accommodation by the defendant, and denied all consi- 



TRINITY TERM, FIFTH GEO. IV. 

deration between him and the plaintiff for the bill. The 
jury found their verdict for the defendant. A rule nisi for 
a new trial having been granted in Easter Term, on the 
ground that Cliffords declaration was inadmissible in that 
stage of the cause in which it was received, 

Parke and Abraham now shewed cause. The declara¬ 
tion of Clifford, the drawer, that the bill was accepted by 
the defendant for his accommodation and without value, 
was admissible evidence to impeach the plaintiff’s title to 
sue. The plaintiff derives title from the drawer, and 
therefore what would be an answer to an action at the suit 
of Clifford is equally an answer to the present action. 
The plaintiff is in effect trustee for the drawer, and must 
recover, if at all, through the title of the latter. This is 
analogous to the case of a nominal plaintiff suing upon a 
policy of insurance, w here the declarations of the assured, 
or party really interested, may be given in evidence to shew 
that the defendant is not liable. In an action upon a 
charter party, by the master of a ship for freight, the decla¬ 
rations of the owner, for whose benefit the action is brought, 
arc evidence for the defendant, Smith v. Lyon («). Upon 
the same principle the declaration of Clifford , the drawer, 
was admissible, to shew that the plaintiff had no right to 
sue, and therefore this verdict cannot be disturbed. They 
referred to a case of Benson v. Marshal (6), tried at Lan¬ 
caster, where the point now contended for was expressly 
ruled by Holroyd, J. There the plaintiff sued as indorsee, 
against the defendant as acceptor of a bill of exchange. 
The defendant offered evidence of a declaration by the 
payee, that he had parted with the bill to the plaintiff with¬ 
out consideration, and it was received. [Baylei/, J. That 
would not hurt the payee’s title; it only went to impeach 
the plaintiff’s title. The question here is, whether the 



(o) 3 Campb. 465. See Rex v. Hardwicks, 11 East, 578. 
, (b) Not reported. 
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plaintiff stood in the same situation as Clifford , without a 
better title.] 

Scarlett in support of the rule. The declaration of 
Clifford, at the period when it was made, was inadmissible 
to affect the plaintiff’s title. It may have been true, that 
the bill was originally put into the plaintiff’s hands for a 
special purpose, so as to give him only a qualified title; but 
still the plaintiff shewed an absolute title to it by proving 
that there existed a general account between him and 
Clifford , upon which tbfe latter was debtor to him for more 
than the amount. Had the declaration been made by 
Clifford whilst ho held the bill, and after it was due, un¬ 
doubtedly the plaintiff’s title might be affected; but the 
fact proved was, that it was made after it was indorsed to 
the plaintiff, and whilst it was current. If a person takes 
a bill after it is due, undoubtedly he takes it with all the 
defects in the indorser’s title ; but here the bill was taken 
whilst it was current, and the declaration that it was an 
accommodation bill, was not made till afterwards. Such 
a declaration in that stage of the transaction was inadmis¬ 
sible, because it is a declaration to affect the title of a 
person who may or may not have given consideration for it. 
The case of Benson v. Marshal was this: A bill of ex¬ 
change had been given by the acceptor, for the accommo¬ 
dation of the drawer. Whilst it was in the hands of the 
latter, he had madp a declaration that it was an accommo¬ 
dation bill, and that the acceptor had received no value. 
Long after it was due, the drawer indorsed the bill to the 
plaintiff, all accounts between the drawer and acceptor 
being then closed. Upon which it was contended, that the 
declaration of the drawer was admissible to affect the 
plaintiff’s title, on the ground that what*would be a good 
defence against the drawer, would be equally a good 
defence against the indorsee, and for that reason, the decla- 
tion of the drawer was received. <liut this case is totally 
different from that. Clifford indorses the bill \o the plain- 
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tiff before it is due ; the plaintiff is the holder of it when it 1824. 
is due, and the declaration is not made until afterwards. 

The case cited was that of a declaration of the drawer “ AW 
whilst he held the bill, and after it had become due, which Buoom. 
is very different from a declaration, after the drawer has 
parted w ith the bill. It is clear, therefore, that Clifford's 
declaration alone was inadmissible to affect the plaintiff’s 
title. 


Abbott, C. J. —The plaintiff in the outset of the case 
did not profess to sue in respect ofl any right or title that 
Clifford had in the bill, because he gave in evidence an 
account of goods sold and delivered to him to the amount 
of 24/., and also proof of a judgment upon a warrant of 
attorney, by which it was manifest that Clifford was his 
debtor to a greater amount than that of the bill. That was 
the plaintiff’s original case; and the object was to shew 
that, as against Clifford, he had a good title to the bill. 
It was proved that Clifford had parted with the bill to the 
plaintiff whilst it was current, and that the declaration, as 
to its being accommodation paper, was not made until 
afterwards. The question then is, whether after he has 
parted with the bill, as a good and valid security, he can, by 
his own declaration, defeat the title of the person to whom 
he has so parted with it, or put in jeopardy, or vary the 
claim of the plaintiff, by saying, that he himself had received 
it from the acceptor without consideration. According to 
the case cited (as now explained), jt seems that the decla¬ 
ration given in evidence, was that of a man, who, at the 
time it was made, was holder of the bill, anti who had not 
parted with it until after it was due. In such case, the 
rule undoubtedly is, that whatever consideration the plain¬ 
tiff might have g^ven for such a bill, still by law, he could 
not be in a better situation than the drawer, and must 
stand or fall by the title of the latter. The facts of this 
case are, however, entirely different. Upon further consi¬ 
deration, I think I ought not to have received the evidence 
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of Clifford?* declaration, and therefore there must be a new 
trial. 

Bayley, J.—I think the defendant had not laid a suffi- 
cient foundation to let in evidence of Clifford?* declaration. 
If the plaintiff had brought the action as trustee for Clifford , 
and rested solely on the title of the latter, then the declara¬ 
tion of Clifford would have been admissible ; but here the 
plaintiff rests upon the strength of his own title as against 
Clifford, and therefore it is not competent to the defendant 
to give in evidence the declarations of Clifford made after 
he had parted with, and whilst the bill was current. If the 
plaintiff insisted upon recovering through Clifford's title, 
there are cases in which it has been held that such decla¬ 
rations would be admissible, Harrison v. Vallanct (a). 


Holuoyd. —Under the circumstances of this case, I 
think the evidence was not receivable, the declaration of 
Clifford having been made after he had parted with the bill, 
and before it was due. 


Littledale, J.—I am of the same opinion. 


Rule absolute. 


(a) 7 J. B. Moore, 304. 1 Bing. 45. S. C. See llart v. Horn, 2 
Campb. 92. 10 East, 395; and 7 T. it. 663. 


Saturday , The King v. Kidd y . 

July 3. 

Where magis- THIS was a motion for a mandamus to magistrates, to set 

trates first out the evidence taken by them in support of a convic- 
took tne cxB“ ^ 

minationof tion on the game trespass act. On shewing cause, one 
esfoatbTin 1101 objection taken to the mode of proceeding by the justices 

support of a wa8 that they had first taken the examination of the wit- 
conviction, * . 

and afterfiasds swore them to the truth of their evidence, the Court expressed its disap¬ 
probation of the practice. 



TRIXITY TERM, FIFTH GEO. IV. 

nesses, in support of the conviction, and then administered 
the oath to the truth of their statements respectively. 

The Court observed, that this was a very irregular and 
improper practice in criminal cases. 

Abbott, C. J.—Magistrates should understand that the 
oath is to be administered to the witness before he is ex¬ 
amined, and not afterwards. 

* 

Bay ley, J.—The answer of the witness is to be taken 
under the sanction of an oath. Swearing him after his 
examination is taken, is a very incorrect mode of proceed¬ 
ing,and it is h oped will be discontinued. 

As the matter was afterwards settled, nothing came of 
the motion for a mandamus. 

Adam was for the crown; and Chitty for the defence. 



The Kino 
v. 

Kioor. 


The King v. The Licensing Justices of the Ward of 
Farringdon Without. 

H, COOPER had in Easter Term obtained a rule nisi 
for a mandamus to the licensing Alderman of the ward of 
Farringdon Without, commanding him to hear the appli¬ 
cation of A. B. for a license for Joe’s Coffee House, Fleet 
Street, suggesting by affidavit, that the Alderman had re¬ 
fused to hear the application. 

Hutchinson now shewed cause on an affidavit that the 
application had been heard and refused, on the ground that 
the Alderman had no authority, under the circumstances 
to grant a license. 


Saturday 
July 3. 

Mandamus 
refused, to 
command 
justices to re¬ 
hear an appli¬ 
cation for an 
ale house li¬ 
cense, which 
they had re¬ 
fused, though 
it was suggest¬ 
ed that their 
refusal pro¬ 
ceeded from 
a mistaken 
view of their 
jurisdiction. 


Cooper admitted that the application had been heard, 
but refuse*d under a mistaken view of the statute and 




The Kino 
v. 

The Licens¬ 
ing Magis¬ 
trates of the 
Ward of 
Farringdon 
Without. 
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the object of this motion was to have the application re¬ 
considered upon more mature deliberation. 

Per Curiam. It being conceded, that the,magistrates 
have heard and determined upon this application for a 
license, which is a matter peculiarly for their consideration, 
we cannot grant a mandamus to them to re-hear what they 
have already determined. 


Rule discharged, but without costs. 


Saturday, 
July 3. 

The Court has 
authority to 
refer an attor¬ 
ney’s bill for 
taxation, inde¬ 
pendently of 
the statutes 
2 G. 2. c. 23. 
& 30 G. 2. 
c. 19. An at¬ 
torney’s bill 
referred to the 
Master where 
one of the 
items was for 
drawing a war¬ 
rant of attor¬ 
ney, which had 
never been 
executed. 


Wilson, Gent, one &c. v. Gutteridge. 

This was an action for an attorney’s bill of costs. On a 
former day a rule nisi was granted for referring the bill to 
the Master for taxation, aud on shewing cause now, the 
question was, whether certain items in the bill drew after 
them the rest, so as to render the bill liable to taxation. 
The items, which it was contended subjected the bill to 
taxation, were for attending the defendant and drawing a 
warrant of attorney, which, however, was never ingrossed or 
executed. The other items of the bill were clearly not 
within the statutes 2 Geo. 2. c. 23. s.23. & 30 Geo. 2. c. 19- 
s. 75. 

IV. E. Taunton shewed cause. This case does not come 


within the w r ords or the spirit of the statute, inasmuch as 
drawing a warrant of attorney which was never executed, 
cannot be considered as a proceeding “ at law or in equity.” 
It must be something done under the authority of the Court, 
in order to render the items charged taxable. Had the 
warrant of attorney been ingrossed and executed, there are 
cases which say that an item in an attorney's bill in that 
respect, would be sufficient to enable the Court to refer the 
whole bill for taxation. But no case has gone the ( length of 
holding that the mere preparation or drawing of a warrant 
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of attorney is enough to render the bill taxable and draw 
after it other items. The case of Burton v. Chatterton(ci), 
in which all the authorities upon this subject were reviewed, 
seems to be decisive. There it was held that a charge for Gutteiudge. 
preparing an affidavit of the petitioning creditor’s debt and 
bond to the chancellor, in order to obtain a commission of 
bankruptcy is not a taxable item in an attorney’s bill within 
2 Geo. 2. c. 23. s. 23. as being a charge at law or in equity, 
the affidavit not having been sworn, nor a commission is- 
sued. It is difficult to distinguish that case from this, 
regard being had to the words of the statutes, by which 
alone the point is to be decided. 

Brodrick, contrd. Independently of the statutes referred 
to, which apply only to particular cases, and to bills of a 
particular description, the Court has a right at common law 
to direct the taxation of other bills of costs. AnonymomQi). 

Such is the constant practice. Therefore, whether the 
drawing a warrant of attorney which has never been exe¬ 
cuted, can or cannot be considered as a proceeding at law 
or equity, within the words of the statute, makes no differ¬ 
ence as to the control of the Court over the bills of its own 
officers. Here the plaintiff is himself an attorney of the 
Court, and the Court has authority to refer his bill for 
taxation if any items are for work and labour performed 
as an attorney. Now, preparing a warrant of attorney 
comes within the scope of that general rule, and, there¬ 
fore, it is an item liable to taxation, and will draw after 
it other items. In Sandomn v. Bourn (c), it was held that a 
bill was taxable which contained a charge for the preparing 
of a warrant of attorney, with a view to business to be done 
in Court; and in Weld v. Crateford(d), it was held that if one 
item of an attorneys bill be for preparing a warrant of at¬ 
torney to confess a judgment, a bill must be delivered ac¬ 
cording to the statutes, although the warrant has not been 

(a) 3 B. & A. # 486. (5) 2 Chit. Rep. 155 (c) 4 Campb. 08. 

( A ) 2 Stark. 538. 
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1824. executed. Upon the authority of these cases, and on gene- 

ral principle, the plaintiff's bill is taxable. 

Wilson r 

v. 

Gutteridge. ^ B bott, C. J.—We are all of opinion that jliis rule must 

be made absolute. This is an application to delay the pro¬ 
ceedings in the action until the items of the bill are taxed, 
and the question does not arise whether it is a case in which 
the attorney is bound to deliver a bill according to the sta¬ 
tute. The question in. Burton v. Chat ter ton was whether 
there was any necessity for the plaintiff to deliver a bill, and 
not whether the bill itself was taxable. Independently of 
the statute, the Court still retains the power, and has con¬ 
stantly exercised the right at common law of directing the 
taxation of any attorney’s bill. The plaintiff is an attorney 
of this court, and is as our officer under oar control. We 
therefore, have no hesitation in saving that his bill must be 
referred for taxation. 

Per totam Curiam. Rule absolute (a). 

(a) Vide Ex parte Prickett, 1 New Rep. 266. Winter v. Payne, 6 
T. R. 645. Collins v. Nicholson, 2 Taunt. 321. Lee v. Wilson, 2 Chit. 
Rep. 63. Nuttall v. Marr, ante, vol. iii. 33. Tidd, 3th ed- 328. et 
seq.; and 1 Archbold’s Prac. 29&31. 


Saturday, 
July 3. 

Motion to 
strike an 
attorney off 
the roll for 
signing a fic¬ 
titious name 
to a demurrer, 
as and for the 
signature of a 
barrister. 


Smith v . Math am. 

t 

Archbold on a former day obtained a rule calling on 
the defendants attorney to shew cause why he should not 
be struck off the roll, for signing a special demurrer with a 
fictitious name, purporting to be that of a barrister. The 
plaintiff had delivered a declaration erroneously entitled, to 
which the defendant’s attorney demurred specially, and the 
demurrer was signed " T. Symes.” as and for the signature of 
a barrister. Upon taking out a summons to amend the de¬ 


claration on payment of costs, thfe defendant’s attorney de¬ 
manded a fee of 10$. 6d. for counsel’s signature to the de- 
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inurrer. After diligent inquiry and search at all the Inns of 
Court, it was ascertained that there was no gentleman at the 
English Bar of the name of Symes; whereupon the present 
rule was moved- 
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1824. 

Smith 


v. 

Matham. 


The Court granted a rule nisi. 


Storkr v. Rays'on. 

Langslow moved to set aside the service of the writ 
of latitat in this case for irregularity; the irregularity com¬ 
plained of being that the writ was directed to the sheriff of 
Leicestershire, and served on the defendant at Cottingham, 
in Northamptonshire, where he resided. [The Court de¬ 
sired to know whether the affidavit negatived in terms, the 
fact of the place where the defendant was served being on 
the coniines of the county of Leicester ?j That is not ne¬ 
cessary. The affidavit expressly states that there is no 
doubt or dispute as to the place where the writ was served 
being in the county of Northampton, and that is sufficient 
according to the cases of Chace v. Joyce (a), and Hammond 
v. Taylor {ft). All that can be required on the part of the 
defendant, is to shew affirmatively that the place of service 
is in a different county from that into which the writ was 
directed. There is no sensible reason why he should state 


Saturday, 
July 3. 

The affidavit 
to set aside 
the service of 
process in a 
wrong county 
must in term 
state that the 
place of ser¬ 
vice is not on 
the confines 
of the county 
into which the 
process origin¬ 
ally issued. 


that the place is not on the confines of ,thc county, if he 
shews, as a fact, that it is in a different county. He is not 
obliged to do both. If this service is held good, all the in- 
conveniences pointed out by Lord El/enborough in Chace 
v. Joyce will ensue. There it was said, that although non- 
bailable process may be served “ without the intervention ’ 
of the sheriff, yet ii may be delivered to the sheriff, and he 
may be required to execute it. But it can never be con¬ 
tended that he could be called upon to serve it out of his 
county, or that he could justify entering the house or 

(o) 4 M. & S. 412. (ft) a B. & A. 408. 
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coining on the land of the party, out of his county, for the 
purpose of serving it. And if so, why shall any other per¬ 
son, by taking the execution of the process into his own 
hands, arrogate to himself a more extensive jurisdiction ? 
The consequence of establishing the practice contended for 
by the plaintiff in this case would be, that in future no bill 
of Middlesex would ever be sued out, but in all cases a 
latitat would issue to the Sheriffs of London, or the She¬ 
riffs of Surrey, whether the party to be served lived in 
Cornwall or Cumberland .” All that the Court can re¬ 
quire to be satisfied of is, whether the writ is served in the 
county, to the sheriff of which it is directed. If it is not 
shewn that it is, then the service is irregular, and whether 
the place be or be not on the confines of the county, can 
have nothing to do with the question. 


Abbott, C. J. —It is every day’s practice to consider the 
service of the writ good, if the affidavit does not negative the 
fact of the place of service being on the confines of the 
county. I see no reason for departing from that practice, 
and therefore we cannot grant this rule («). 

Rule refused (b). 

(a) Littledale, J., was absent. 

(A) See Tidd, 8th edit. 168. 2 Archb.Prac. 314.-v. Walters, 

1 Chit. Rep. 14. Swiss v. Williams, Id. 15; and Williams v. Gregg, 
7 Taunt. 233. 2 Marsh. 550, S. C. 


Monday, W*Tyler v. J. Jones, Gent, one &c. 

July 5. 

Where, by the i-'ASE against an attorney for negligence in not properly 

order o'/refer- j nve8t *g at ^ n g ^ ie title to an annuity. Plea, not guilty. By 
ence at nisi an order of nisi prius, made at the London Sittings, before 

trau^w^to'” Abbott, C. J., on the 17th January , 1823, it was ordered 

deliver his that a verdict should be found for the plaintiff with 1,000/. 
award to the 

parties, or if either of them should he dead before the * making of the award, to their 
personal^representatives, respectively requiring the same, on or before a particular day, 
with power to enlarge the time for making the award, and the plaintiff having died be¬ 
fore award made, and the arbitrator having enlarged the time after the death of plaintiff: 
Held, that an award made afterwards was valid and binding upon the defendant. 
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damages, and 40s. costs, subject to the award of a barrister, 
to whom all matters in difference between the parties were 
referred, so that he should make and publish his award in 
writing of an$ concerning the matters thereby referred, 
ready to be delivered to the parties, or either of them, “ or, 
if they, or either of them, should he dead before the making 
of the award, to their respective personal representatives, re¬ 
quiring the same,” on or before the first day of Hilary Term 
next ensuing the date of the order, path liberty to the ar¬ 
bitrator to enlarge the time for making his award. The 
arbitrator enlarged the time until the last day of Easter 
Term of this year. In the month of January the plain¬ 
tiff in the action died, and on the IQth April, being about 
three months after the death of the plaintiff, the arbi¬ 
trator made his award; and thereby adjudged that the 
plaintiff had a good cause of action against the defendant 
to the amount of 500/. to which sura he ordered the verdict 
entered for the plaintiff to be reduced, and the verdict to be 
entered for that sum with costs ; and he further ordered that 
the plaintiff or his personal representatives should, on the re¬ 
quest of the defendant, and at his expense, assign over to the 
defendant or to such person as lie should require, the annuity 
mentioned in the declaration in the said action, and that the 
plaintiff or his personal representatives should permit his 
or their name or names to be used in any action or proceed¬ 
ing in which it should be necessary so to do, for the reco¬ 
very of any part of the said annuity or the arrears thereof, 
at the request of defendant, his executors, administrators or 
assigns, upon being indemnified against all«costs which 
might arise from the use thereof. The order of nisi prius 
having been made a rule of Court, 
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1824. 


TYLER 

V. 

JONES. 


Nolan, in Eastei • Term, obtained a rule to shew cause 
why the award should not be set aside, on the ground that 
the arbitrator had exceeded his jurisdiction, in proceeding 
to make his award after file death of the plaintiff. In the 
same term Marryat obtained a rule nisi for entering up 
VOL. iv. 3 c 
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judgment on the verdict as of Hilary Term, 1828, on this 
personal representative of the plaintiff undertaking to assign 
the annuity to the defendant. Both rules now came on to¬ 
gether. 


Mnrryat shewed cause against the rule for setting aside 
the award. It is not disputed, that but for the special pro¬ 
vision introduced into the order of nisi prius, the death of 
either party before award made would be a revocation of the 
arbitrator’s authority. Such a consequence was, however, 
guarded against by introducing a special provision empower¬ 
ing the arbitrator to make his award notwithstanding the 
death of either party, and deliver it to the personal repre¬ 
sentative of either, as the case might be. The inconveni¬ 
ence frequently resulting from the neglect to provide against 
the death of either of the parties to a reference, had induced 
the Court, in Cooper v. Johnson (a), to suggest the propriety 
of introducing such a clause in future. The Court there 
observed, that “ it would be well that in future the orders of 
reference at nisi prius should contain a clause so as to make 
the award binding notwithstanding the death of one of the 
parties. This would prevent a great deal of inconvenience, 
and would prevent the repetition of motions of this kind.” 
The clause here providing against the death of either of the 
parties was introduced in conformity with that suggestion, 
and removes the objection now made to the award. 

Nolan and Abraltarti, contrd. The question arises solely 
on the construction to be put upon the particular clause 
introduced into the order of reference, and it seems obvious 
from the terms of it, that the arbitrator has exceeded his 
authority. An order of nisi prius may be so framed as to 
bind the personal representatives or ‘executors of either 
party dying before award made, but the order in ques¬ 
tion has not that effect. The arbitrator is authorised to 

make his award ready to be delivered to the parties or 

« 

(a) 2 B. k A. 394. t Chitty ftep. 188. S. C. 
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either of them, or if they or either of them should be 
dead, before the making of the award, to their respective 
personal representatives requiring the same, on or before 
the first day oi Hilary Term next ensuing the date of 
the order. It is true that the arbitrator was authorised 
to enlarge the time for making his award; but this must 
be understood to mean, whilst the parties are both alive. 
He had no power to enlarge subsequent to the death of 
either. The power of enlargement ceased upon the death 
of the plaintiff, and therefore the arbitrator having en¬ 
larged the time for making his award after the death of 
one of the parties, his award is completely void. If 
both parties had lived to abide by it, the arbitrator’s 
power of enlargement would have been binding. But as, 
by the terms of the reference, the arbitrator was to make 
his award on or before the first day of Hilary Term, 
and as the last enlargement took place after the death 
of the plaintiff, the arbitrator’s power was gone, and his 
award is not binding. [ Abbott, C. J. It does not appear , 
that the last enlargement was since the death of the plain¬ 
tiff; nor does it appear that the plaintiff did not acquiesce 
in the enlargement. There is not the slightest imputation 
upon the arbitrator in that respect.] This rule is to set aside 
the award because it is void. [Abbott, C. J. If it is void 
it does not require settiug aside. Bay ley, J. It does not 
follow, that because the award is not set aside the Court 
will order judgment to be entered up, so as to make the 
plaintiff, or his representative, a specialty creditor.] But, 
secondly, the arbitrator has in this instance directed the 
plaintiff, or his personal representative, to assign to the de¬ 
fendant the annuity deed in question. What remedy has 
the defendant against the plaintiff’s personal representative 
to enforce that part of the award ? It is impossible for him 
to compel the executors or personal representatives to per¬ 
form that part of the award. Therefore, on that ground, 
the 4eath of the plaintiff was a revocation of the arbitrator’s 
authority. The award directs the verdict to be entered for 

3 c S 
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500/., and by way of inducement (though the defendant has 
been guilty of supposed negligence in respect of the an¬ 
nuity) directs the plaintiff, or his personal representative, to 
assign the annuity, and to consent to his or their names be- 
ing used by the defendant, when required, for the recovery 
of any part of it. Now there is nothing to bind the per¬ 
sonal representatives to the performance of this part of the 
award; for as they are no parties to the rule of reference, 
it is clear that they are not liable to an attachment. [Abbott t 
C. J. We can compel the executor to enter into a rule to 
assign the securities, and to allow his name to be used in 
recovering the annuity, without regard to the terms of the 
award.] Still no attachment would lie against the executor 
for not performing the award. [ Buytey, J. That may be 
so, but the executor may be liable to an action upon the 
promise of his testator.] 


Abbott, C. J.—This is an application to set aside an 
award; and the ground for setting it aside is, that the plain¬ 
tiff, for whom a verdict was taken at the trial, and in whose 
favour, as far as regards the verdict, the award is made, died 
before the award was in fact made. Looking at the special 
terms of the rule of reference, I thiuk the sound construc¬ 
tion of it is, that the death of either party within the time 
fixed, either in the first instance, for making the award, or 
that fixed afterwards by the arbitrator, does not itself revoke 
the arbitrator’s authority, nor make his award void. Cases 
may arise in which, although we should not say that the 
award was void, yet if we saw that any injurious use could 
be made of it, we might restrain the person in whose favour 
it was made from committing that injury. In this case no 
injurious use can be made of this award. All that justice 
requires will be now done. The plaintiffs personal repre¬ 
sentative will be at liberty to enter up judgment for 500/. 
and must by name enter into a rule of Court, in the terms 
of the directions of the award, that he will, at the request 
and at the expense of the defendant, assign ov& the securi- 
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ties for the annuity to him or such person as he shall re¬ 
quire, and allow the defendant to use his name in bringing 
any action that may be requisite for recovering arrears, and 
upon receiving an indemnity against all responsibility in 
that respect. By this mode of proceeding, justice will be 
done to all parties. 
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1824. 


Tyler 

v. 

Jones. 


Bayley, J. and Holroyd, J. concurred (a). 

t 

The rule for setting aside the award, upou the personal 
representative of the plaintiff entering into a rule to assign 
the annuity pursuant to the arbitrator’s award, was made 
absolute (b). 


(a) Littledale, J. was absent. 

(6) Vide 2 B. & P. 13. Potts v. Ward, 1 Marsh. 366. Toussant v. 
Uartop , 1 J. B. Moore, 287. and Rhodes v Haigh, aute, vol. hi. 608. 


The King v. The Inhabitants of Newark-upon-Trent. 


Monday, 
July 5. 


By an order of two Justices of the borough of Newark- Where, pur- 
upon-Trent, William Hales and his wife, and Mary their order of ^ 
child, were removed from the parish of Newark-upon-Trent c [ mnt y J° s * 

* ‘ tices over- 

to the township of North Collingham , both in the county seers’ of a 

of Nottingham. The sessions, on appeal, quashed the couni y P a “ sl > 

° 7 7 1 _ bound one of 

order, subject to the opinion of this Court on the following their paupers 

._ . apprentice to 

a8e • a master 

The pauper, William Hales, a ^>oor boy'of, and then residing in a 

legally settled iu, the parish of North Collimgham in the theTame^^' 0 

county of Nottingham, was on the 18th June, 1817, pur- county,haying 

suant to an order of two county Justices, bound apprentice exclusive ju- 

by the churchwardens and overseers of the said parish, to 

Edward Sutton , of*the parish of Newark-upon-Trent, in the gave no notice 

borough of Newark-upon-Trent, in the county of Notting- i^g^the^ 

ham, by indenture, for the term therein mentioned. A overseen of 
• r , A i •••ii • i the borough 

premium ot 10/. was given with the apprentice to the mas- parish 

* a Held, that the 

indentures were void by 56 G.3. c. 139. and that a service under them gained the pau¬ 
per no settlement. Abbott , C. J. dissentiente. 
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1824. 


The King 


v. 

Newark* 

opon-Trent. 


ter by the said churchwardens and overseers, although only 
5l. is set forth in the indenture as the sum paid. The two 
Justices who signed the aforesaid order, afterwards signed 
and sealed their allowance of the said indenture of appren¬ 
ticeship before the same was executed by any of the other 
parties thereto. The said parishes of North Collingham 
and NczL'urh-vpon- Trent are distant from each other about 
six miles, and in the same county. No notice whatever was 
given to the overseers of the poor of the parish of Newark- 
vpon-Trent , or to any of them, of the intention to bind out 
such apprentice, nor did they, or any of them, attend before 
the Justices who signed the said order, and allowed the said 
indenture, nor was any such notice alleged or attempted to 
be proved to have been given; but the said J ustices 
allowed the said indenture without any proof of service, or 
admission of notice. Newark is a borough, situate in the 
county of Nottingham , having Justices who have exclu¬ 
sive jurisdiction therein. The pauper resided, under this 
indenture, in Neioarh-upon-Trent aforesaid, more than forty 
days. The question for the opiniop of the Court is, whe¬ 
ther notice ought to have been given to the overseers of 
Newark-upon-Treut of the intentiou to bind the pauper in 
that parish, in order to give validity to the indenture, and 
confer a settlement on the pauper by a service under it, ac¬ 
cording to the true construction of the statute 56 Geo. 3. 


c. 139. 


The case was argued at considerable length last Term by 
C kitty, who contended that such notice was necessary; and 
by Scarlett and Balguy , contra. At the close of the argu¬ 
ment, 

♦ 

Abbott, C. J. observed, that as this was the first time 
the Court was called upon to put a construction upon this 
act of parliament, his learned brethren and himself would 
take time to consider of it. * 

Cur. adv. vuft. 
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The Court now delivered its judgment; but inasmuch 
as the Lord Chief Justice differed in opinion from his 
learned brethren, the Judges delivered their reasons seve¬ 
rally, the junjpr puisne begiuning:— 


1824. 
The Kiko 


v. 

Newa.uk- 

vpok-Trbkt. 


Littledale, J. —The question in this case arises upon 
the construction of the statute 56 Geo. 3. c. 139* The 
preamble recites, that grievances have arisen from the 
binding of poor children apprentices to improper persons, 
residing at a distance from the parishes to which such 
children belong; and the first section directs, that before 
any child shall be bound apprentice by the overseers 
of the poor of any parish, such child shall be carried 
before two justices of the county wherein such parish 
shall be situate, who shall inquire into the propriety of 
binding such child to the person proposed ; and shall par¬ 
ticularly inquire whether the person proposed reside or 
carry on his business within a reasonable distance from 
the place to which such child shall belong, or whether 
circumstances make it adviscable that such child shall be 
bound at a greater distance ; that the justices shall examine 
the father and mother of such child, and inquire into the 
circumstances of the person proposed as the master, and if 
upon such examination and inquiry they shall think it 
right that such child should be bound, they shall make an 
order that the overseers shall be at liberty to bind such 
child apprentice, which order shall bo delivered to such 
overseers as their warrant for binding such child, and the 
indenture shall refer thereto, and the justices shall sign 
their allowance of such indenture before it is executed by 
any of the parties thereto. Provided that no such child 
shall be bound apprentice to any person residing or car¬ 
rying on a business in which such child shall be em¬ 
ployed out of the county, at a greater distance than forty 
miles from the place to which such child shall belong, 
except such child shall belong to a place more than 
forty miles from the city of London. Then the second 
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section enacts, that in all cases where the residence or 
establishment of business of the person to whom any child 
shall be bound, shall be within a different county or juris¬ 
diction of the peace, than that within which thp place by the 
officers whereof such child shall be bound, shall be situate; 
and in all other cases where the justices for the district or 
place, within which the place by the officers whereof such 
child shall be bound shall be situate, and who shall sign 


the allowance of the indenture by which such child shall be 
bound, shall not have jurisdiction, every indenture by which 
such child shall be bound shall be allowed as well by two 


justices for the county or district within which the place by 
the officers whereof such child shall be bound shall be si¬ 


tuate, as by two of the justices for the county or district 
within which the place wherein such child shall be intended 
to serve , shall be situate. Provided that no indenture shall 
be allowed by any justice for the county into which any 
such child shall be bound, W'ho shall be engaged in the 
same business in which the person to whom such child 
shall be bound is engaged. And notice shall be given 
to the overseers of the poor of the parish in which 
such child shall be intended to serve, before any justice 
for the county within w’hich such parish shall be, shall 
allow such indenture, and such notice shall be proved be¬ 
fore such justice shall sign such indenture, unless one of 
such overseers shall attend such justice and admit such 
notice. Then the third section provides that the allowance 
of two justices for the county within which the place in 
which such child shall be intended to serve shall be si¬ 
tuate, shall be valid and effectual, although such place may 
be situate within a town or liberty, within which any other 
justices may in other respects have an exclusive jurisdiction. 
And, lastly, the fifth section enacts, that n6 settlement shall 
be gained by any child who shall be bound by the offi¬ 
cers of any parish by reason of such apprenticeship, unless 
aueh order shall be made, and suclf allowance of such in- 
denture signed, as hereinbefore directed. Now, by the 
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statement in the case, it appears that the apprentice origi¬ 
nally belonged to the parish of North Collingham, in the 
county of Nottingham, and that he was bound apprentice 
by the churchwardens and overseers of that parish, to a 
person residing in the parish of Newark-upon-Trent, in the 
borough of Newark-npon-Trent, in the county of Notting¬ 
ham, in which borough the justices have an exclusive juris¬ 
diction. It appears that the justices who signed the order 
for the binding of this apprentice redded in the county, but 
that no notice was given by the overseers of North Colling- 
ham to the overseers of Newark-upon-Trent; and we are to 
say whether or no any settlement could be gained by service 
under such a binding. To determine this point, it is not 
necessary to consider whether notice in all cases ought to 
be given, or whether the necessity of notice to the over¬ 
seers of the parish into which the child shall be bound, is 
to be confined to the case where the child is bound into a- 
parish, within a district, the justices of which have a differ¬ 
ent jurisdiction from that of the justices of the parish to 
which the child may belong. There seem to me to be 
reasons for holding that in the same county notice is not 
necessary, because the county justices have more power 
and better means of information, by communicating with 
the overseers within their own jurisdiction, so as to point 
their inquiries with more effect as to the propriety of the 
binding, the circumstances and character of the intended 
master, and the opportunities which the child will have of 
acquiring a knowledge of his business: whereas in a foreign 
county, the justices are less acquainted, ang have not the 
same means of communicating with the overseers, nor the 
same means of inquiring into die circumstances of the case* 
Again, it appears from the second section of the statute, by 
which the notice i£ required, that notice would not be neces¬ 
sary where the binding is into the same county; because, 
as that section begins with making provisions for cases in 
which the binding is info a different county, all its pro¬ 
visions must be construed as having reference to cases of 
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that kind. This reason cannot, indeed, be considered as 
conclusive, because the division of the statute into sections 
is a mere arbitrary act, and cannot afford any rule for the 
proper construction of any of the sections. t The only true 
guide for the right interpretation of any clause, is to look 
into the language of the clause itself, and to compare it 
with the other enactments of the statute, without attending 
to its division into sections. Undoubtedly, a great deal may 
be said upon both sides of the question, arising from the 
form in which the different sections are framed. In the 
first section there is no express mention of notice at all; 
that appears for the first time in the secoud section, and there is 
so much variation of the phraseology of that section, in the 
different parts of it, and with reference to the first section, 
that it is perhaps not easy to reconcile the two. Without, 
however, entering into a discussion on that point, I think it 
is clear that where the binding is into a different county, 
notice is indispensably necessary, unless it can be said, 
either, that the second section, which requires notice, is 
merely directory, or, that the clause in the third section, 
which provides “ that the allowance of two justices for the 
couuty within which the place in which such child shall be 
intended to serve shall be situate, shall be valid and effec¬ 
tual, although such place may be situate within a town or 
liberty, within which other justices may, in other respects, 
have an exclusive jurisdiction,” does away the necessity of 
notice, where the justices actually exercise the power &o 
vested in them. In the 1 first place, I am of opinion, that 
the second section is not merely directory. The object of 
that provision seems to be, that the overseers of the parish 
situated in the foreign county, may assist the justices of the 
county in which the binding parish is situated, with all the 
information they possess upon the matters submitted to 
their-investigation, and therefore the notice to those over¬ 
seers seems to be essential; though, certainly, the fifth 
danse, which declares, that no settlement shall be gained 
unless euch and such provisions are complied with, contains 
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no mention of notice to the overseers. The words are, 
“ that no settlement shall be gained by any child who 
shall be bound by the officers of any parish by reason of 
such apprenticeship, unless such order shall be made, and 
such allowance of such indenture of apprenticeship shall be 
signed, as hereinbefore is directed; ” which seems to be 
tantamount to saying, that if the order is made, and the 
allowance is signed, the binding shall confer a settlement, 
although no notice is given. But* as the second section 
directs that the justices of the foreign county shall not 
allow any indenture, until notice has been given to the 
overseers, and shews therefore that the service of notice 
upon the overseers is a duty precedent to the allowance of 
the indenture by the justices; the clause in the fifth sec¬ 
tion, requiring the allowance of the justices, must, I think, 
be taken as embodying the provision in the second section, 
and therefore as meaning an allowance after notice. Then, 
in the second place, is the notice to the overseers rendered 
unnecessary, where the justices for the county exercise the 
powers vested in them by the third section ? It is certainly 
not dispensed with, in terms, by the third section, and I can 
see no reason why it should be dispensed with, merely 
because the justices for the county put themselves in the 
place of the justices for the foreign district. By so doing, 
they cannot acquire larger power than belongs to the 
persons whom they thus represent; and as the justices for 
the foreign district cannot, by the second section, allow the 
indenture, until notice has been*given to the overseers, it 
follows that the justices for the county, anting in a repre¬ 
sentative character, have only a conditional power" of allow¬ 
ing the indenture, namely after the overseers have had 
fiotice. It may be argued, that by the third section the 
separate jurisdictions are all swallowed up, and made to 
form parts of the county, for the purposes of this act; and 
that the powers vested in the county justices, place them 
precisely iq the same situation, with respect to those dis¬ 
tricts, as if they had an original jurisdiction over them, «or 
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that they are entitled to act as if those districts were ac¬ 
tually parts of their own county. Assuming that argument 
to be correct, it becomes necessary to consider, whether 
the statute requires notice in all cases, including those of 
bindings into the same county; but the statute certainly does 
not in express terms give the county justices any such 
power as that argument supposes, nor, in my opinion, is it 
probable, that the legislature had any such intention; be¬ 
cause, if the motive for,requiring notice is, that the justices 
for the county within which the binding parish is situated, 
have not the same means of communication, or the same 


sources of information, in the foreign county, as they have 


in their own; they may, if no notice is given, bind the 


child into a county, where they arc unable to obtain that 
full knowledge and information which the statute makes it 
incumbent on them previously to obtain. The third section 
is not compulsory upon the county justices; the district 
justices may still allow the indenture, after notice to the 
overseers; there may, therefore, be two children bound out 
of the same parish into the same foreign district by two 
different modes : one by the county justices only, (and here 
I do not include the binding overseers,) and another by the 
county justices, coupled with a notice to the overseers, and 
the allowance of tho foreign district justices. Now the lat¬ 
ter binding would, in all probability, be done after a much 
fuller investigation and inquiry than the former, and there¬ 
fore the two bindings would be accompanied by different 
degrees of information aS* to the propriety of the binding. 
It may be said, that the statute expressjy authorises the 
couuty justices to allow the indenture, where the child is 
bound into a foreign district, and that, therefore, under 
such circumstances, the binding will be effected without 
the full and proper means of inquiry and information. But, 
I think, that evil can hardly occur, because there will be 
veiy nearly the same information obtained, as if the inden- 
ture were allowed by the foreign (district justices; for the 
overseers, when they have received notice, will collect 
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what information they can, and will communicate it to the 
county justices, before the indenture is allowed. I am, 
therefore, of opinion, that the indenture in this case is ren¬ 
dered invalid by the want of notice to the overseers, and 
consequently that the pauper acquired no settlement by 
service under it. 
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Holroyd, J. —This was the case of a binding by the 
churchwardens and overseers of a parish within the county 
of Nottingham, made under the allowance of two justices 
for that county, to a master resident within the parish aud 
borough of Newurk-upon-Trent , within the same county, 
but in which other justices have an exclusive jurisdiction. 
The question for our consideration turns upon the construc¬ 
tion of the statute 56 Geo. 3. c. 139; section 3 of which 
provides, that the allowance of two justices for the county 
within which the place in which such child shall be in¬ 
tended to serve an apprenticeship shall be situated, shall be 
valid and effectual, although such place shall be situated 
w'ithin a town or liberty w'ithin which other justices may, 
in other respects, have an exclusive jurisdiction. The ob¬ 
jection, however, arises upon the proviso at the close of 
section 2., which requires notice, or proof, or admission of 
notice, to the overseers of the parish in which the appren¬ 
tice is to serve, before the allowance of the indenture; and 
the question is, whether such notice, or proof, or admission 
of it, was necessary in the present case. . I am of opinion, 
that it was, and that for w r ant of it, this indenture was in¬ 
valid, and no settlement was gained by service under it. 
The proviso as to notice appears to me not to be directory 
only, but I think the want of it goes to affect the settlement 
itself. Section 5, which enacts, that no settlement shall he 
gained by any child who shall be bound by the officers of 
any parish, by reason of such apprenticeship, unless such 
order shall be made, and such allowance of such indenture 
shall be signed as previously directed, does not indeed go 
on to enact, * that no settlement shall be gained unless such 
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u»on-Trekt. ^ ore would be null and void, because where ^an act of par¬ 
liament gives a magistrate a special and limited authority, 
his acts are null and void unless he complies with the regu* 
lations and restrictions so imposed upon him. I presume 
that the legislature, in requiring this notice, had two objects 
in view, the benefit and welfare of the apprentice, and the 
protection of the parish into which he was to be bound, and 
for both those objects the notice would be useful before 
the binding was complete; as respects the information, the 
overseers might give the magistrates, first, as to the charac¬ 
ter, conduct, habits, and circumstances of the intended 
master; and second, as to the particular trade, its extent in 
the parish, the number of apprentices engaged in it, and 
the probability of the child being able thereafter to main¬ 
tain himself by it, or becoming a burthen upon the parish. 
And this would be equally material whether the binding was 
to be into a parish within the same, or a different county; 
because, in either case, the parish might be equally ag¬ 
grieved by the binding, and by the want of notice, as they 
might thereby lose their right of appeal, which, by section 
17, can be exercised only within a limited period. In 
order to remedy the grievances enumerated in the preamble 
of the act, section 1 enacts, that where the binding is to be 
into the same county, the county justices shall inquire into 
all these circumstances*and shall sign the allowance; and 
section 2, in addition provides, that where the binding is to 
be into a different county, two justices of that county in 
which the apprentice is to serve, shall concur in making the 
inquiry, and in signing the allowance. Then comes the 
proviso upon which the present questioni is founded, which 
is printed as a part of section 2; but whether it is to be 
taken as a part of that section, or as constituting a separate 
one, is wholly-immaterial to the construction of the statute; 
for on such occasion*, in order to decide wheftier a proviso 
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partially or wholly relates to the immediately preceding pro* 
visions, so as to qualify, restrain, or vary their operation, or 
relates partially or wholly to all the preceding matters erf 
the statute, we must look at the statute as a whole, at its 
language, object, and import, and not to the arbitrary divi¬ 
sion of it into different sections. The proviso is, “ that no 
indenture shall be allowed by any justice for the county 
into which such child shall be bound , who shall be engaged 
in the same business, employment, or manufacture, in which 
the person to whom such child shall be bound is engaged/’ 
Now this part of the proviso I think is confined to the 
allowance of magistrates not of the same county, and refeto 
only to cases where there is a binding from one county into 
another, and the expression, “ the county into which such 
child shall be bound,” appears to me the mark by which the 
legislature intended to point out that the construction of this 
part should be so confined, for it evidently implies that there 
is another county out of which the child shall be bound. 
The proviso then goes on, and notice shall be given to the 
overseers of the poor of the parish or place in which such 
child shall be intended to serve an apprenticeship , before any 
justice for the county or district within which such parish 
or place shall be f shall allow such indenture, and such notice 
shall be proved before such justice shall sign such inden¬ 
ture, unless one of such overseers shall attend such justice, 
and admit such notice.” Here the language is changed, 
and we have expressions, with respect both to the justices 
and the overseers, which seem to jme to apply to both de¬ 
scriptions of bindings, for here the notice is required to be 
given, not to the overseers “ of the parish or place within 
the county into which such child shall be bound,” but to 
the overseers " of the parish or place in which such child 
shall be intended io serve an apprenticeship, before any 
justice for the county or district within which such parish 
or place shall be, shall allow such indenturethat is, the 
parish or place in which the child is intended to serve, whe¬ 
ther it be Within the same or a different county. Here the 
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legislature having intended, as I think, to restrict the first 
part of the proviso to bindings into a different county, and 
having clearly expressed that intention, adopts a different 
and more extensive mode of expression, which comprehends 
the whole object of the statute, namely, parish apprentices 
and bindings generally, and not merely bindings into a 
different county. This proviso is immediately followed by 
another in section 3, which runs thus: “ Provided always, 
and it is hereby declared, that the allowance of two justices 
for the county within which the place in which such child 
shall be intended to serve an apprenticeship shall be situated , 
shall be valid and effectual, although such place may be 
situated in a town or liberty within which any other jus¬ 
tices may in other respects have an exclusive jurisdiction.” 
It is admitted that this section applies to parish apprentices 
and bindings in general, and yet the language is the same as 
that of section 2. Unless the proviso in section 3 extends 
to parish apprentices bound to serve in the same county, the 
want of an allowance by two justices for the exclusive ju¬ 
risdiction of Newark-upon-Trent, would be fatal to the set¬ 
tlement claimed in this case; and if it does so extend, then, 
I would ask, by what rule of construction is it to be said, 
that there is to be a different mode of interpretation given 
to the proviso in the second, from that which is given to the 
proviso in the third section ? If the same mode of inter¬ 
pretation is to be given to both, then no settlement has been 
gained in Newark t for in either case the indenture is in¬ 
effectual for that purpose; in the former, for want of the 
allowance of two justices of Newurk as an exclusive juris¬ 
diction ; in the latter, for want of notice to the overseers of 
Newark. I think the term, “ such child,” in the proviso in 
section 2, includes parish apprentices in general; and that 
the terms, “ such parish or place,” and such indenture,” 
and “ such justice,” there, as well as the term “ such 
place,” in section 3, mean the place in which the apprentice 
is intended to serve, and the indenture by which he is bound 
serto serve, whether the binding is into the safhe, or into a 
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different county. In the present case, the overseers of the 
parish of Nexoarh, in the borough of Newark , are the over¬ 
seers of the parish in which the child was intended to serve 
his apprenticeship; and, I think, they were within the de¬ 
scription of persons entitled to notice within the words of 
the proviso, although their parish is in the same county as 
the binding parish: and no such notice was given them. 
If they are within the words , they must also be taken to be 
within the operation of the proviso, more especially as the 
notice, I think, must be taken to be for the protection of 
the apprentice himself, unless a different intent can be 
gathered from the context. As it seems to me, no such 
different intent can be so gathered, but an inference directly 
the contrary must be drawn, the evident intent being, that 
notice should be given to the overseers of the parish in 
which the apprentice is to serve, in all cases, whether the 
binding is into the same, or into a different county. I have 
considered this case in great measure without regard to the 
circumstance of the binding being into a different jurisdic¬ 
tion, taking it merely as a binding into the same county, 
under the idea that by the third section the circumstance 
of an exclusive jurisdiction is immaterial. It may perhaps 
be a question, whether that section, by making valid an 
allowance by the county justices without the co-operation 
of the district justices, does away the necessity of notice to 
the overseers, if notice were otherwise necessary; but in the 
view' I have taken of the case, I do not f$el it requisite to 
consider that point. For the reasons I have given, I am of 
opinion, that the pauper did not acquire a settlement in the 
parish of Newarlc-upon- Trent. 
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Bayley, J.—This case has been so fully discussed by 
my Brothers Holmyd and Littledale , with whom I agree, 
that it is the less necessary for me to enter at length into 
the grounds upon which my opinion is founded. The first 
section of the statute applies generally to all cases, and di¬ 
rects what thl justices and the overseers are in all cases to. 
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do, and it imposes no qualification as to the justices, nor 
does it contain any restriction, except as to the distance of 
the master’s residence and business. The 2d section intro* 
duces two provisions, one to exclude justices who may 
be supposed to be interested, being of the same business 
with the intended master; the other to require notice to 
the overseers of the parish in which the apprentice is to 
serve. Whether these provisions, or either of them, are 
general and applicable to all cases, or whether they are 
confined to the particular cases contemplated in the earlier 
part of that section, may admit of doubt; for the nature of 
the provisions has a tendency to shew that they are general, 
while their position in the act has a directly contrary ten¬ 
dency. If they are intended to be general, the first ques¬ 
tion is, whether this case is within the earlier part of the 
2d section; and if it is, then there arises another question, 
namely, whether the case is taken out of the 2d, by the 
operation of the 3d section. The earlier part of the 2d 
section contemplates two distinct cases; the one, where the 
master’s residence or business is in a different county or 
jurisdiction from that of the binding parish, and the other, 
where the justices for the district or place , in which the 
binding parish is, have not jurisdiction: in either of which 
eases it provides, that the indentures shall be allowed as well 
by two justices for the county or district within which the 
binding parish is, as by two justices for the county or dis¬ 
trict in which the. apprentice is intended to serve. In this 
case the binding parish is North Coltingham , which is 
within the county of Nottingham , and the parish in which 
the service was to be, is Ncwark-upon-Trent, which is 
within the borough of Newark-upon-Trent f and in which 
the county magistrates have no jurisdiction. The master, 
therefore, carried on his business in a different jurisdiction 
from that of the binding parish, which brings the case within 
the words of the first clause of the 2d section; and the 
justices of the (dace in which the binding parish is, have no 
jurisdiction, which brings the case within thC words of the 
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$d clause of that section: and I can find nothing in prin¬ 
ciple, or in the other provisions of the statute, that excludes 
it from either. The object of the act was to give protec¬ 
tion to parish apprentices, and to enable magistrates to 
prevent abuses in binding them out, and it is consistent with 
and in aid of that object, that the act should extend to every 
case that can fairly be brought within its operation. The 
only ground upon which, as it seems to me, any doubt can 
be raised upon the meaning of the legislature in this re¬ 
spect, is the variation of the phraseology used with reference 
to the justices. In the first section they are called “ the 
justices of the peace for the county, riding, divisiou, or 
place;” in the 2d, in one part of it, “ the justices of the 
peace for the district or place,” and in another part, “ the 
justices of the peace for the county.” Whether this varia¬ 
tion was accidental or intentional I cannot discover, but, be 
that as it may, I think the language is too loose to form a 
ground for a court of justice to act upon, and to say that a 
different operation was intended by the difference of phrases 
thus adopted. I am, therefore, satisfied that this case is 
within the 2d section, unless it is taken out of it by the 3d 
section. That section provides that an allowance by two 
justices of the “ county” dropping the words “ district or 
place,” in which the place of service is situate, shall be 
valid, although that place is within a town or liberty where 
other justices have an exclusive jurisdiction. It does not 
state that such township or liberty shall, for the purposes 
of this act, be deemed to be a part of the county in which 
they are situate; but simply that the allowance of two jus¬ 
tices for the binding county shall be valid. ' It does not in 
terms supersede the excluding restriction, that the justices 
shall not be of the same business, nor does it expressly 
dispense with thf notice to the overseers; and, it seems to 
me, the true construction of the 3d section is, that in a case 
like this, to which both the 2d and 3d sections are appli¬ 
cable, the allowance by .the original magistrates, as required 
by the 1st section, is not sufficient, unless they are exempt 
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from the excluding restriction of the 2d section, as being of 
the same business with the master, and unless notice has 
been given to the overseers of the place in which the ap¬ 
prentice is to serve. If the service is to be in the same 
county out of which the binding is, then the justices of that 
county may, from their situation as the acting bench of 
magistrates, be fairly supposed to be fully acquainted with 
all the circumstances of every part of their own county, so 
as to render information from the overseers to them unne¬ 
cessary : but in places of exclusive jurisdiction, though 
within their own county, where they have no right to inter¬ 
fere, and of the circumstances of which they may have no 
knowledge, that may not be the case, and the information of 
overseers may be particularly necessary and useful. I am, 
therefore, of cpiuion, that in this case there ought to have 
been a notice to the overseers of the parish in which the 
service was to be, before the binding took place, and that 
for want of such notice the indenture was invalid, and no 
settlement has been gained by service under it. 


Abbott, C. J. —I have the misfortune to differ from my 
learned brothers on this occasion, and notwithstanding the 
great and Unfeigned respect I entertain for their opinions, I 
still think that a settlement has been gained in Newark , 
under the circumstances of this case, [t is not necessary 
to repeat the facts: the question arises upon the statute 
56 Geo. 3. c. 139. , By the 5th section of that statute it is 
declared, that no settlemept shall be gained by any appren¬ 
tice, unless such order shall be made, and such allowance 
of such indenture shall be signed, as thereinbefore directed. 
The statute, in some of its directions, is introductory of a 
new law, and as non-compliance with its directions will 
prevent the gaining of a settlement, 1 apprehend, that ac¬ 
cording to general principles the construction of the statute 
should not be carried beyond the plain aud obvious mean¬ 
ing of the language of its directions, upon any supposition’ 
that a case, not within that meaning, may be within the mis-’ 
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chief intended to be remedied, or within the reasons upon 
which the directions may be supposed to have been founded. 

I think the directions of this statute may properly be divided 
into two classes, the first applying to every case of binding a 
parish apprentice, and the second applying only to certain 
particular bindings with respect to the local authority of the 
justices of the peace. I consider all the directions of the 
first class to be arranged in order together, and to form the 
] st section of the statute; that those of the second class are 
in the same manner arranged in order together, and form the 
2d section; and that the 3d section is explanatory only of 
the jurisdiction of the justices. The directions of the first 
class are three. First, the duty of the justices to inquire 
into the fitness of the master, the distance of his residence, 
and other particulars in which the interests of the appren¬ 
tice are concerned. Second, if upon inquiry they approve 
of the binding proposed, to make an order authorising the 
overseers to bind the apprentice, and which order is by 
the terms of the statute to be delivered to the overseers as 
their warrant for binding the apprentice, and to be referred 
to in the indenture by the date and the names of the justices: 
and, third, the signature of the allowance of the -indenture 
by the justices, after the making of the order, aud before the 
execution of the indenture by any of the other parties to it. 

These apply to every case of every binding, without regard 
to the jurisdiction within which the master’s parish may be 
situate, and are followed by a proviso applicable to them, 
not containing any general regulations as to the binding of 
an apprentice to serve in a different county ? but prohibit¬ 
ing the binding him to serve in a different county at a dis¬ 
tance of more than forty miles from the parish to which he 
belongs, except that parish is more than forty miles distant 
from London , in which case the justices, when the binding 
is to a place more than forty miles distant, are to make a 
special order, specifying^ the grounds on which they have 
thought proppr to allow a binding to the greater distance. 

Thus far all the enactments regard only the justices of the 
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county to which the apprentice belongs, and whether we 
attend to the whole as comprising one numbered section, 
or look exclusively to the order and disposition of the sen¬ 
tences, which 1 think is the more correct mode of read¬ 
ing an act of parliament, the effect will be precisely the 
same. I come now to the second class of directions, which, 
as I have already stated, [ consider to constitute the 2d 
section of the statute. That section provides “ that in all 
cases where the residence or establishment in business of 
the person to whom any child shall be bound, shall be 
within a different county or jurisdiction of the peace from 
that within which the place, by the officers whereof such 
child shall be bound, shall be situate; and in all other 
cases, where the justices of the peace for the district or 
place within which the place, by the officers whereof such 
child shall be bound, shall be situate, and who shall sign 
the allowance of the indenture by which such child shall be 
bound, shall not have jurisdiction, every indenture by which 
such child shall be bound, at any time after the said first 
day of October , shall be allowed as well by two justices of 
the peace for the county or district within which the place, 
by the officers of which such child shall be bound, shall be 
situate, as by two justices of the peace for the county or 
district within which the place shall be situate wherein such 
child shall be intended to serve.” This is, properly speak¬ 
ing, an enactment, for the sentence which immediately fol¬ 
lows commences with the word “ provided,” a word, as it 
seems to me, intentionally and effectually introduced to 
qualify some ^antecedent matter. 1 think the enactment 
evidently requires two distinct allowances, and by two dis¬ 
tinct classes of persons. The words “ who shall sign the 

allowance of the indenture by which such child shall be 

# 

bound,” considering the place in which they are there intro¬ 
duced, convince my mind that the acts required by this 
enactment are to be performed ^after the allowance first 
required has been made, and by different persons. The 
enactment applies to bindings “ into a different county or 
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jurisdiction of the peace.” The legislature seem to have 1824. 
thought, that if those words had stood alone, a doubt might 
have been raised, whether the word “ jurisdiction” would v . 
apply to a township or liberty, parcel of the county, but in 
which other justices have a local jurisdiction exclusive of 
the authority of the justices of the county: and to pre¬ 
vent that, they make mention, as it were, of another class of 
cases, namely, those in which the justices who shall sign 
the allowance shall not have jurisdiction. It is to be ob¬ 
served that bindings under this statute are not compulsory 
upon the master, so that with reference to him, and his 
place of residence or business, the allowance of the inden¬ 
ture by the justices in the first instance is not properly an 
exercise of a local authority. If this enactment is not sub¬ 
sequently controlled, a twofold allowance will appear to be 
requisite, whenever the master’s parish, and that of the ap¬ 
prentice, happen to be within the general jurisdiction of 
different justices; and the secoud allowance must be by the 
justices of the local jurisdiction within which the master's 
parish is situate, whether in the same county as the parish 
of the apprentice or not: and if both parishes happen to be 
within the same county, andthat of the apprentice is within 
a local jurisdiction, and that of the master within the county 
at large, the second allowance must be by the justices of 
the county at large. It is clear, how’evcr, that some qualifi¬ 
cation is introduced as to this matter by the 3d section, 
though before I notice that more particularly I beg to 
advert again to the 2d section. The part of that section 
which immediately follows that enactment before detailed, 
commences, as I have already observed, with the word 
“ provided,” and runs thus: “ Provided always that no in¬ 
denture shall be allowed by any justice of the peace for the 
county into which such child shall be bound, who shall be 
engaged in the same business, employment, or manufacture, 
iu which the person to whom such child shall be bound 
shall be engaged.” This proviso appears to me to relate 
only to those cases which form the subject of the preceding 
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enactment, as well by reason of its situation in the statute, 
as of the expression, " into which such child shall be 
bound,” which I consider plainly to denote a county other 
than that to which the child belongs, and jin which the 
binding is allowed at the discretion of the justices. The 
following sentence is introduced by the conjunction “ and,” 
which sensibly connects it with the preceding words, and 
thereby confines its application to the cases just before 
mentioned. The sentence is this: “ and notice shall be 
given to the overseers of the poor of the parish or place in 
which such child shall be intended to serve an apprentice¬ 
ship, before any justice of peace for the county or district, 
within which such parish or place shall be, shall allow such 
indenture; and such notice shall be proved before such 
justice shall sign such indenture, unless one of such over¬ 
seers shall attend such justice and admit such notice.” If 
the act had said nothing further on the subject of the juris¬ 
diction of the justices, I cannot satisfy my mind that it ever 
could have been doubted that the whole matter of this 
section was confined to those cases in which an allowance 
of the indenture by two sets of justices, belonging to two 
distinct jurisdictions, was required. That doubt, as it 
seems to me, has arisen from the matter contained in the 3d 
section, which begins, like the 2d, with the word “ pro¬ 
vided,” and which appears to me, to form a continuation of 
the 2d section, and to be a qualification of those cases, and 
those only, which ^constitute the first part of that section, 
namely, the cases of different jurisdictions of justices. The 
words are these^: " Provided always, and it is hereby de¬ 
clared, that the allowance of two justices of the peace for 
the county, within which the place in which such child 
shall be intended to serve an apprenticeship shall be si¬ 
tuate, shall be valid and effectual, although such place may 
be situate in a town or liberty within which any other jus¬ 
tices of the peace may, in other respects, have an exclusive • 
jurisdiction.” 1 consider this section as giving Jurisdiction 
to the county justices, whether the town or liberty is within 
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the county to which the master only belongs, or within the 
county to which both master aud apprentice belong; but I 
think it gives it only as respects the master’s parish: so 
that, where the child belongs to a town or liberty, and is 
bound to a master who resides out of that town or liberty, 
the inquiry in the first instance as to the fitness of the 
master, and the original allowance of the indenture, must be 
by the justices of the town or liberty. So applying this 
section to the case before the Court, I think the question isi 
the same as it would have been if there were no justices 
having au exclusive jurisdiction in the town of Newark, and 
that would be, whether, for a binding to a master residing 
in the same county to which the apprentice belongs, notice 
of the binding to the overseers of the master’s parish would 
be necessary. 1 have already observed upon the situation 
which this clause, requiring notice, occupies in the statute, 
and upon its connection with the immediately preceding 
sentence by means of the conjunction “ and,” and have said 
that I consider such case, also, as relating only to the jus¬ 
tices of, what I may call, the second jurisdiction. If it 
had been intended that notice should be given to the over¬ 
seers of the master’s parish, in any case, I cannot forbear 
thinking, that there would have been some distinct enact¬ 
ment to that purport, and that it would not have been left to 
depend upon expressions immediately following and closely 
connected in language with an enactment confined to certain 
particular cases only. I cannot say thaf I have discovered 
any reason for thus expressly reqdiring notice to the over¬ 
seers, where the binding is into a different, county, which 
would not apply with nearly equal force to a binding into 
the same county. But it must be observed, that the legis¬ 
lature have, in the 1st section, expressly required that the 
justices of the county to w'hich the child belongs shall in¬ 
quire into the fitness of the master and the distance of his 
residence; and it was, perhaps, presumed, that where the 
justices in tlje performance of that duty should think a no¬ 
tice to the overseers of the master’s parish necessary, they 
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.1824. would order such notice to be given, because the statute 

imposed no special duty of that kind upon the justices of 
The King , , . . . 

v , the master s county: and, m my mode of construing toe 

upok'tbekt s * a * u * e > ^ere * s a special qualification respecting those jus¬ 
tices, that they shall not be engaged in the same business 
with the master; and the notice, therefore, may have been 
required in this case, as well for the purpose of supplying 
the absence of that inquiry which is expressly directed in 
the other, as of providing that the indenture shall not be 
allowed by any justice engaged in the same business with 
the master. Further, it seems to me, that if such had been 
the intention of the legislature, they would have introduced 
into the clause requiring notice such words as would have 
shewn that notice was to be given whether the two parishes 
were in the same or different counties, and that, when both 
parishes were in the same county, the notice should be 
given not only before the allowance of the indenture, which 
is merely a ministerial act, but before the making of the 
order for the binding, which is the important act: for it 
cannot have been meant that the same justices who had 
made an inquiry and an order for the binding, should after¬ 
wards give the overseers of another parish the opportunity 
of appearing before them, when the result of their so ap¬ 
pearing might be the rescinding of the order. If notice to 
such overseers is to be required, 1 think it should be re¬ 
quired in the first instance, before the order for the binding 
is made. If the notice is confined to the allowance of the 
indenture by the justices of a different county, it is re¬ 
quired before the performance of any of the acts to be per¬ 
formed by them. Unquestionably the notice is required 
only with reference to the allowance of the indenture by the 
justices of the masters county. If it is required when the 
master’s county is also the county of the* apprentice, then, 
as I have before shewn, it will be required in some cases 
before the allowance of the indenture by the binding jus¬ 
tices, and in others not; and which those cases are, as dis¬ 
tinguished from each other, the statute will not clearly point 
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out. According to my construction of the statute, the se¬ 
veral duties imposed upon the justices of the two jurisdic¬ 
tions will in every case be apparent, detailed in a plain and 
intelligible order, free from confusion of arrangement, and 
perplexity of language. For these reasons, I am of opi¬ 
nion, that notice to the overseers is not required when the 
master and the apprentice are resident in one county. The 
statute, upon which the question has arisen, is certainly not 
without ambiguity. If its directions are not complied with, 
I have before mentioned that a settlement cannot be ac¬ 
quired under circumstances in which, before the passing of 
this act, it might have been acquired. I have felt myself 
bound to form my judgment upon what appeared to me to 
be the real sense and meaning of the words of the statute, 
paying due regard to the order, arrangement, and connection 
of the several matters contained in it; and I have the satis¬ 
faction of kuowing, that if my construction is erroneous, the 
error will not be of any practical importance, because the 
opinion of my learned brothers must of course prevail, and 
the rule for quashing the order of sessions must be made 
absolute. 


Rule absolute for quashing the order of sessions. 


The King v . The Mayor and Aldermen of the Bo¬ 
rough of Portsmouth. 

HfERE WET HER on a former day obtained a rule, calling 
upon the mayor and aldermen of the borough of Ports¬ 
mouth, to shew cause why a mandamus should not issue 
directed to them*commanding them to assemble themselves 
together within the borough, and consider of the propriety 
of removing certain persons, by name, from the office of 

dering the propriety of removing non-resident members of their body, n< 
or inconvenience to the inhabitants being suggested, as resulting fr 
residence. 
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■1824. alderman, on the ground of non-residence within the said 
TWK^o boro “g h * 


V. 


The Mayor 
of 

Portsmouth. 


On shewing cause, the case disclosed upon the affidavits 
was this:—The town of Portsmouth is a borough by pre¬ 
scription ; but by a charter of Charles I. that king, in the 
thirteenth year of his reign, granted that the mayor, bur¬ 
gesses and inhabitants, should be incorporated by the name 
of “ the mayor, aldermen, and burgesses, &c.; ” that there 
should be within the borough one alderman elected mayor, 
and that there should likewise be within the borough twelve 
other burgesses to be elected as therein mentioned, who 
should be aldermen ; and that the aldermen for the time 
being should be called the council of the borough, and 
should be from time to time aiding and assisting the mayor 
in all matters and causes touching or concerning the bo¬ 
rough ; that whensoever any of the aldermen for the time 
being, should die or be removed from office, (which aider- 
men, or any of them, the king willed should be renoveable 
for any offence, or default, or reasonable cause, at the dis¬ 
cretion of the mayor, and the rest of the aldermen of the 
borough for the time being, or the greater part of them;) 
then it should be lawful for the mayor and the rest of the 
aldermen for the time being, or the greater part of them, to 
elect one other or more of the burgesses of the borough to 
supply the place of the alderman or aldermen happening to 
die or be removed that any person elected mayor or aider- 
man, refusing to accept *the office after notice, should be 
subject to such fines and amerciaments as should seem 
reasonable to the mayor and aldermen, or the major part of 
them ; that there should be a recorder elected by the mayor 
and aldermen ; and that the mayor, aldermen and burgesses, 
might have a court of record to be holden before the mayor, 
recorder, and aldermen, or any four of them, of whom the 
mayor or recorder should be one, every Tuesday; that the 
mayor and recorder, and every mayor for one,year, after 
serving the office of mayor, and three other aldermen, 
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should be justices of the peace for the borough, to be 
elected annually by the mayor, aldermen, and burgesses Thg Ring 
and in case of death or vacating the office of alderman, t. 
another to be elected in his room. There was no clause in Mayor 
the charter, expressly requiring that the aldermen when Portsmouth. 
elected should be resident within the borough. It was 
alleged in the affidavits that the aldermen, against whom 
this application was directed, had resided out of the borough 
for a great many years; and that one of them, who had been 
elected one of the justices of the peace for the borough, 
resided seven miles distance from the town, but always 
attended to his magisterial duties when his attendance was 
necessary. No inconvenience to the inhabitants of Ports¬ 
mouth was alleged, nor was any delay of justice complained 
of, as arising from the non-residence of the individuals named 
in the rule. The only instance pointed out of a delay of 
justice was, that in IS 17 the borough court did not sit on 
the day appointed, and the court adjourned until the next 
day. Under these circumstances, the question was, whether 
the aldermen were bound to reside independently of the 
provisions of the charter. 


Scarlett, Adam and Erskinc, (with whom was •Selwt/n,) 
shewed cause against the rule. If this case were to depend 
upon the merits as disclosed in the affidavits, there is no 
ground whatever for supporting the motion; because there- 
is no pretence for saying that any inconvenience or delay of 
justice to the inhabitants of Portsmouth has arisen from the 
non-residence of the aldermen. But the decisive answer to 
it is, that there is not a word in the charter which imposes 
upon the aldermen the necessity of actually residing within 
the borough. The supposed authority for this application 
is Rex v. Truro (q ); but that case is totally dissimilar. 
That was an application for a quo warranto information to 

(a) Not reported. It was decided in Hilary, 1821, before this series 
of reports commenced. 
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an kidivictual calling upon him to shew by what authority 
he claimed to be a capital burgess of the borough of Truro, 
on ground that by the express terms of the charter of 
The Mayor that borough, no person could hold the office of a capital 
Portsmouth, burgess who resided out of the borough, the fact being that 
the defendant had gone to reside out of the town. The 
Court refused the application; but upon referring to the 
particular words of the charter, they said that a rule nisi for 
a mandamus might be granted, commanding the corporation 
to meet for the purpose of considering whether they would or 
would not remove a capital burgess who had gone out of the 
town to dwell. That case, however, depended entirely upon 
the particular wording of the charter, and certainly is no 
precedent by which the Court can be governed in this in¬ 
stance. Admitting, for the sake of argument, that the 
charter in the present case required the aldermen to reside, 
still unless there was a strong case made out of inconveni¬ 
ence or prejudice to the inhabitants, the Court would not 
interfere. Non-residence is not ipso facto a ground for amo¬ 
tion from the office of alderman. A real and substantial 
grievance must be made out before this Court can interfere, 
and even then it would be entirely a matter of discretion with 
the mayoV and the rest of the aldermen, whether they would 
or would not remove the non-resident members of the 
corporation. The charter gives to the mayor and aldermen 
a discretionary power to remove “ for any offence or 
default, or reasonable cause;’' but if no inconvenience 
resulted to the town from the non-attendance of some of 
the aldermen, they would not be justified in removing 
diem. Here no inconvenience is suggested, no delay of 
justice is complained of, and therefore without some 
express authority, shewing that non-residence merely, is a 
ground of amotion, this rule must be /iischarged. The 
charter declares, that five of the aldermen shall be justices 
of the peace. Now four of these actually reside, and the 
fifth lives within a short distance, of the town, and always 
discharges his magisterial duties. This being an application 
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of the first impression, and there being no pretence for it, 1824* 

the rule must be discharged. V—P " v " W 

The Kras 
v. 

Copley, A. G., G use lee and Merewether , contra. In The Mato* 
Rex v. Monday (a), which arose upon the same charter, Portsmouth. 
Lord Mansfield decided that when an alderman was once 
elected, it was his duty to reside. That learned judge, 
speaking of the provisions of the charter, said “ residence 
is not a precedent qualification for a burgess to be elected 
an alderman. AH the charter requires is, that after he ij 
elected he shall be resident.” [Abbott, C. J. That was 
certainly an obilur dictum. There is nothing in the 
charter which warrants that position.] The use, however, 
to be made of what was said by that learned judge is, that 
it confirms what has been laid down in a variety of cases, 
namely, that when the charter of a corporation requires that 
the capital burgesses or aldermen shall be resident, it is 
nothing more than a declaration of the common law. In 
Vaughan v. Lewis (6), Lord Holt so expressed himself; and 
the same principle was laid down in the City of Exeter v. 

Glyde (c). Hence it follows, that whether a clause be or 
be not introduced into a charter, expressly requiring resi¬ 
dence, is a matter perfectly indifferent, because at common 
law, residence is a duty incident to the office; and non-resi¬ 
dence is a disqualification when it is satisfactorily proved. 

The persons against whom this motion is directed are not 
justices of the borough, but aldermen, whose duties neces¬ 
sarily require residence. By the charter, they are the 
council of the borough, and are required from time to time 
to aid and assist the mayor in all causes and'matters touch¬ 
ing or concerning the borough. Every alderman is bound 
to attend the court of record held in the borough, al¬ 
though five are ^sufficient to constitute a court. The 
only question then is, as to the course to be pursued to 
enforce the residence of absentees. This can only 


(a) Cowp. 530. (5) Carth. *97. (c) 4 Mod. S3. Holt. 435, S. C. 
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be done by mandamus. It is a mistake to suppose that this 
is a case of the first impression. In Rex v. Truro the rule 
for a mandamus was made absolute, although the matter 
was not carried farther. That case was, however, much 
weaker than this, for there the burgess actually resided just 
out of the town; but here, the aldermen in question live in 
different parts of the country, some in London } and one is 
actually out of the kingdom. But before the case of Rex 
v. Truro , it was said by Ashurst , J. in Rex v. Heaven (a), 
that “ when a corporator neglects the duties of his office, 
the corporation should first take cognizance of it, and de¬ 
prive him, and then it may be properly brought before this 
Court. And there is no inconvenience in this mode of pro¬ 
ceeding; for if any persons find themselves injured by the 
non-residence of a corporator, and the corporation refuse to 
interfere and to do their duty, such persons may apply to 
this Court for a mandamus, directed to the corporation, to 
enforce a performance of their duty.” That case shews, 
that a quo warranto information will not lie until the aider- 
men have been removed; and therefore the only mode of 
proceeding is by mandamus in the terms of the present rule. 
It is of great importance to the town of Portsmouth that 
the residence of the aldermen should be enforced. This 
application is connected with the administration of public 
justice, and stands upon a very different footing from the 
case -where the object is to enforce the performance of a 
mere ministerial duty. At common law it is the bounden 
duty of an alderman to reside in the place of which he is a 
magistrate; and admitting that residence is not required by 
the express terms of the charter, still it is a duty arising - 
by necessary implication. Here there has been default 
in persons standing in the situation of public officers, and 
therefore, according to the principle laid down in Bull • 
N. P. 199* and 3 Black. Com. 264. the mandamus in such 
case is a writ of right to which the subject is entitled. In 


« - 


(a) 2T. R. 772. 
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Reg. v. Truebody (a), Rex v. The Mayor of Shrewsbury ( b ), 18£4. 

Rex v. The Corporation of Leicester (c), and Rex v. Ron- 
sonby (d), non-residence was considered such a breach of v. 
duty in a corporator, as to justify his amotion. Sufficient The ^ Y0 * 1 
inconvenience has already been pointed out to warrant the Portsmouth, 
interposition of the Court; and considering the importance 
of the case, as it affects the due government of every cor¬ 
poration in the kingdom, the Court will at least require the 
mayor and aldermen to meet for the purpose of considering 
the propriety of exercising the power of amotion with which 
they are vested. 

Abbott, C.J.—Applications like the present have not 
been made to the Court until very recently. They have 
probably grown out of the dictum of dshurst, J. in Rex v. 

Heaven. What that learned Judge says is, “If any per¬ 
sons find themselves injured by the non-residence of a cor¬ 
porator, and the corporation refuse to interfere and to do 
their duty, such persons may apply to this Court for a 
mandamus, directed to the corporation, to enforce a per¬ 
formance of their duty.” The case, therefore, put by the 
learned Judge to justify such au application, would be, 
where persons find themselves injured by the non-residence. 

That is the ground there suggested. There is no doubt 
that a person who accepts an office in a corporation, 
thereby tacitly engages to take upon himself the duty of 
giving such attention to the office as the public convenience 
may require; and where the public convenience requires 
it, residence, by the common law, is a part of his duty. 

But if we yield too readily to applications of this nature, 
we may expect much litigation and serious inconvenience to 
ensue. Unless we make the convenience or inconvenience 
resulting to the public from non-residence of corporate 
officers, the ground of inquiry and rule of our decision, it 
will lead to an infinity of applications to the governing 

(a) 2 Ld*IlayiM. 1275. ( b) Css. temp. Hard. 147. 

(cj 4 Burr. 2087. (d) l Ves. jun. 1. 
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1884. power of corporations to remove members of the select 

body, no matter how large the whole number may be. It 
The Kiwg , s’, . . 

®. seems to me, that we ought not to yield to an application 

The Mayor 0 f this nature, unless we saw that there was a serious incon- 
Portsmouth. venience sustained, which required this Court to interfere 
and put the corporation in motion. Now, from the affida¬ 
vits before the Court, it does not appear to me that there is 
that serious inconvenience which should call upon the Court 
to interfere. The 11011 -residence of some of the aldermen 
rather casts a burthen upon the others, than produces in¬ 
convenience to the inhabitants at large, because it compels 
the few who are resident to be more active in the discharge 
of the duty of their office, than if there were others to share 
it with them. It does not appear that those who are resi¬ 
dent think the presence of their brethren necessary; and 
this application is not made by them from any wish that 
more of their brethren should come to reside within the 
borough. As to those aldermen who are by the charter 
required to discharge the duties of a justice of peace, it 
appears that four are constantly resident within the town, 
and that the fifth resides at no great distance from it; and 
therefore, as no delay of justice can arise from the absence 
of the other aldermen, it appears to me that, considering the 
very great inconvenience, and the quantity of litigation that 
may ensue, we ought not to interpose in the manner now 
required. Nothing but strong evidence of some serious 
inconvenience and injury sustained by the corporation for 
want of the residence of its members, can justify such an 
application. No case of that kind is made out; and as the 
resident members, who take upon themselves the whole of 
the duty, do not think it necessary to require the assistance 
of their brethren, l see no reason for our interposition. 

r 

Holroyd, J. («)—I entirely concur with my Lord Chief 

Justice. Without questioning the propriety of what is said 

( 

(a) Bayley , J. and Littledale, J. were not in Court during the discus- 
fa ion. 
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by Mr. Justice Ashurst in Rex v. Heaven , it appears to me 
that there is not any injury pointed out by the affidavits in 
this case which lias been sustained in consequence of the 
non-residence of the persons against whom this motion is 



v. 

The Mayor 
of 


directed. There has been no want of attendance on the Portsmouth. 


part of those on whom the duty of a justice of the peace is 
cast. No complaint is made against them, and therefore 
there is no pretence for saying that public justice has been 
delayed, or that any inhabitants of the borough have been 
prejudiced. If the present application were to be granted, 
it would entitle any inhabitant, upon the temporary non¬ 
residence of an alderman, to insist upon his amotion from 
office, no matter how urgent the reason might be for such 
temporary absence. Now, according to one of the cases 
in Burrows ’s Reports (a), Lord Mansfield says, it must be 


a permanent absence which is to work the forfeiture of 
office. If, indeed, the non-residence leads to neglect of 
duty, and by that neglect of duty any person is injured in 
any of the franchises which are given him by the charter, 
and such a mischief is clearly shewn, it would not only be 
the right, but the duty of the Court, to grant the manda¬ 
mus; but it is not every temporary absence which would 
justify a mandamus to the mayor, to call a meeting for the 
purpose of considering the propriety of removing the ab¬ 
sentee. But even before such a step could be taken, 
notice must be given to the non-resident to come in and 
defend himself; and he may shew a good ground for his 
non-residence, although an injury jias been sustained by his 
absence, before he can be removed. I think the motion 
must lay its foundation in some injury actually sustained; 
or it must be shewn that some person has been deprived 
of some right under the charter in consequence of the non¬ 
residence; and, until that is done, the Court ought not to 
interfere. 


Rule discharged, but without costs. 


(a) Ufa Thev. Corporation of Leicester, 4 Burr. 2089. 
» 3 F.2 
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1824. 


Tuesday , 
July 6. 

After issue 
joined, and 
notice of trial 
given in action 
against a ma¬ 
gistrate for 
an act done 
in his magiste¬ 
rial capacity, 
he may with¬ 
draw his plea, 
pay money 
into Court, 
and plead de 
novo. 


Nestor v. Newcomb, and another. 

THIS was an action for an alleged trespass in Yhe plaintiff’s 
dwelling-house at Ridge in the county of Hertford. T he 
first named defendant, a magistrate, pleaded first, the general 
issue, and second, leave and license. The other defendant, 
being a servant, pleaded that he acted under his master’s 
orders. After issue joined, and the paper books made up, 
and notice of trial given for the next Hertfordshire assizes, 
Brodrick, on a former day, obtained a rule calling on the 
plaintiff to shew cause, why the defendant Nestor should 
not be at liberty to withdraw his pleas, pay money into 
Court under the statute 24 Geo. 2. c. 44. s. 4. by way of 
amends, and plead the general issue de novo. 


Chitty shewed cause. It is a general rule, that aftn 
issue joined, money cannot be paid into Court. But the 
language of the statute 24 Geo. 2. c. 44. s. 4. is decisive. 
By that section of the statute, it was enacted that if the 
magistrate neglected to tender amends before action 
brought, he might, by leave of the Court, at am/ time 
before issue joined, pay into Court such sum as he should 
think fit. Without this statute, the defendant could not 
pay money into Court at all; and the Court will not extend 
a privilege, which of itself, is of very considerable latitude. 
But the defendant does not, in the rule now moved for, 
specify the sum he proposes to tender. He may tender 
sixpence, or softie trifling sum which is no compensation 
to the plaintiff. At all events, he is too late after issue 
joined, and notice of trial given. 

r 

Brodrick, control. There is no general rule applicable to 
cases of this description. Each case must depend upon 
its own particular merits, and the Court, when applied to, 
will modify the rule as to them seems fit and proper. The 
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case of Devaynes v. Boys (a) is an express authority for 
this application. There the C. P. held upon the statute of 
amends that, in an action against a magistrate, the defendant 
after issue joined, may move to withdraw the general issue, 
pay money into Court, and plead de novo. The point was 
there brought under the express notice of the Court. There 
is no distinction between the case of a magistrate and any 
other person; and in ordinary cases the Court will, 
upon terms, allow a defendant to pay money into Court 
after issue joined, and even after the granting of a new 
trial ( h ). 


1824 , 

Nestor 


v. 

Newcome. 


Abbott, C. J.—The case in the Common Pleas is 
decisive. I certainly know of no general rule which says 
that, after issue joined, a defendant will not be allowed to 
bring money into Court. This question, however, arises 
upon the construction of the statute of amends, and it 
seems to have been expressly decided in Devaynes v. Boys. 
By giving the defendant leave to pay money into Court, 
the plaintiff will not be prevented from going on with his 
action, and taking the opinion of the jury, whether the sum 
tendered is a sufficient compensation for the alleged tres¬ 
pass. The rule must specify the sum paid in, and must 
express that it is paid in with the leave of the Court. The 
officer of the Court will draw up the rule in the proper 
form. 


Holhoyd, J.(c), and Littledaus, J., concurred. 

Rule absolute. 


(a) 7 Taunt. 33. 2 Marsh. 33. S. C. 

( b ) See Tidd, 8th* ed. GT1, 2. 2 Stra. 1271. Barnes, 289.362. 
2 Archhold,Prac. 132. 182. 

(c) Bayley, J. was in the Bail Court. 
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1824 . 

WvW 


Tuesday , 
July 6. 

Where the in¬ 
habitants of a 
town not with¬ 
in a hundred, 
had incurred 
costs in de¬ 
fending ac¬ 
tions brought 
on 57 G. 3. c. 
19. s. 38, for 
damages done 
by riotous as¬ 
semblies : 
Held, that 
mandamus 
would not lie 
to two justices 
of the town, 
to make and 
levy a rate for 
paying the 
costs. 


The King v. The Justices of King’s Lynn. 

ScARLETl' had obtained a rule calling upon two justices 
of King's Lynn, in the county of Norfolk, to shew cause 
why a writ of mandamus should not issue to them, com¬ 
manding them to cause a taxation to be made and levied of 
the inhabitants, for paying the costs of defending certain 
actions brought on the statute 57 Geo. 3. c. 19 - s. 38. 
against two of the inhabitants for the recovery of damages 
alleged to have been sustained by the plaintiffs in those 
actions, in consequence of certain riotous assemblies of 
persons within the borough (a). The affidavit upon which 
the rule was granted, stated that King's Lynn is a town, 
not within any hundred, aud that the costs incurred by the 
applicants in defending the actions in question, amounted to 
111/.; and that upon application being made to two justices 
of the town to levy a rate for the purpose of reimbursing 
the applicants, the justices declined interfering, on the ground 
that they had not authority to make a rate for that purpose. 


Nolm and Tindal shew ed cause aud objected, first, that 
there w'as no provision made by any statute, authorising a 
rate for the purpose of reimbursing the inhabitants of a 
toion, not within a hundred, for expenses incurred by them 
in defending actions brought on the 57 Geo. 3. c. 19 * 
s.38; and second, that supposing this case to be provided for, 
the only mode % of relief was by applying to the justices as¬ 
sembled in quarter-sessious. As to the first objection, it is 
manifest that the 8 Geo. 2. c. It), and the 22 Geo.2. c. 46. 
s. 34, which are the only statutes which provide the mode 
of recovering the costs of defending actions against inha¬ 
bitants, are confined solely to hundteds, and make no men¬ 
tion whatever of the inhabitants of towns, against whom 
actions may be brought. Then secondly, supposing the 

(«) Vide Allen v. Ayre, ante % vol. iii. 90. 
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1 Geo. i. st.;2. c. 5. s. 6, should be relied upon on the other 1894. 

side, still it will be found that that statute makes no pro- 
vision whatever as to the costs of defending actions brought 
against inhabitants, it merely provides a mode of reim- The Justices 
bursiug the defendants, on whom the damages recovered by King’s Lybb. 
the plaintiff have been levied; but assuming that the lan¬ 
guage of that statute is comprehensive enough to include 
costs as well as damages, still, in the case of a town, the 
application to tax and levy the amount should be made to 
the justices assembled in quarter-sessions, and not to two 
magistrates out of sessions. Here the application for re¬ 
lief has been made to two justices only, and therefore this 
rule cannot be supported. It is an established rule, that 
statutes giving costs are to be construed with strictness. 

Dibben v. Cooke (a), Ingle v. Wordsworth {b) t Coxe v. 

Bowles (c), and Rex v. Glastonby {d). 

Scarlett, Pri/rne , and Parke, in support of the rule. The 
question must turn upon the construction which is to be 
put upou the 34th section of the 22 Geo. 2. c. 46. by which 
it is enacted, that the justices are, in the manner directed by 
the statute of hue and cry (8 Geo. 2. c. lG.), to cause a 
taxation to be made, levied, and collected, for raising and 
paying as well the costs and damages recovered by the 
plaintiff, us also all such just and necessary expenses as any 
inhabitant or inhabitants of the hundred shall have been at 
in defending any such action. Now*although the word 
town is not here mentioned, still *it must necessarily be in¬ 
cluded in the larger word hundred. But^a town may, for 
the purpose of the present case, be considered as itself it 
hundred. That statute evidently contemplated the exten¬ 
sion of the remedy thus provided, to all districts or places 
in which the inhabitants may have been compelled, by pro¬ 
cess of law, to make compensation to private individuals. 

A town is equally within the mischief provided for, and 


(a) 8 Stra. 1006. 
(c) 1 Salk. 205. 


( It) 3 Burr. 12U4. 

(</) Cas. temp. Hard. 365, 
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The King 


v. 

The Justices 
of 

King’s Lynn. 


there can be no sensible reason for excluding the inhabit' 
ants of a town from the remedy, merely because the town 
happens not to be within a defined district called a hundred. 
This statute ought to receive a liberal construction, it being 
in fact a remedial statute, as the riot act, 1 Geo . 1 . st.2. c.5. 
was in Ratc/iffe v. Eden ( a ) held to be. If a town be with¬ 
in the mischief contemplated by the statute, surely it ought 
to be within the remedy, although not mentioned eo nomine. 
In order to give effect to the obvious intention of the legis¬ 
lature, the statutes 8 Geo. 2. c: 16 . and 22 Geo. 2. c. 46. 
must be incorporated, or at least construed in pari materia 
with the 57 Geo. 3. c. 19. 8. 38. by which a remedy is 
given against the inhabitants of any city or town for damage 
done by riotous or tumultuous assemblies, “ if such city or 
town be a county of itself, or is not within any hundred, or 
otherwise, the inhabitants of the hundred in which such da¬ 
mage shall be done,” &c. Unless a liberal construction is 
put upon these statutes, the inhabitants of towns will be 
deprived of that remedy which was evidently intended to be 
given to all divisions of counties, whether hundreds, or 
towns not within a hundred (5). 


The Court took time to advise upon the case, and 
judgment was now delivered by 


Abbott, C. J. —This was a motion for a writ of manda¬ 
mus to be directed to two justices of the borough of King’s 
Lynn, commanding them to make a rate, and levy a sum of 
money, for the purpose of reimbursing two inhabitants of 
the town, the costs incurred by them in defending actions 
brought against them on the statute 57 Geo. 3. c. 19. 
s. 38. for recovering damages occasioned by riotous as¬ 
semblies. It appears that King’s Lynn i§ a town corpo¬ 
rate, that it is not within any hundred, and that it is not a 
county of itself. On shewing cause against the rule nisi for 
a mandamus, two objections were mdde; first, that this case 

(a) Cowp. 485. See Doug. 699. (5) See 2 Inst. 110. & 150. 
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was not in any manner provided for by any statute; and 1824. 
second, that if it was in any manner provided for, the mode 
of relief was by application to the quarter-sessions, and not v. 
to two justice^ out of sessions. The 38th section of the Tl,e J °* TICES 
statute 57 Geo. 3. c. 19* on which the actions were brought, King’s Lynn. 
is as follows: “ -And be it further enacted, that in every 
case where any house, shop, or other building whatever, or 
any part thereof, shall be destroyed, or shall be in any man¬ 
ner damaged or injured, or where any fixtures thereto at¬ 
tached, or any furniture, goods, or commodities whatever, 
which shall be therein, shall be destroyed, taken away, or 
damaged by the act or acts of any riotous or tumultuous as¬ 
sembly of persons, or by the act or acts of any person or 
persons engaged in or making part of such riotous or 
tumultuous assembly, the inhabitants of the city or town in 
which such house, shop, or buildings shall be situate, if such 
city or town be a county of itself, or is not within any 
hundred, or otherwise the inhabitants of the hundred 
in which such damage shall be done, shall be liable to 
yield full compensation in damages to the person or per¬ 
sons injured or damnified by such destruction, taking 
away, or damage; and such damages shall and may be 
demanded, sued for and recovered by the same means, 
and under the same provisions, as are provided in and 
by the 1 Geo. 1. st. 2. c. 5. with respect to persons injured 
and damnified by the demolishing or pulling down of any 
dwelling-house, by persons unlawfully,’riotously, and tu¬ 
multuously assembled.” It is to* be remarked, that this 
statute speaks only of the damage sustained by the party 
injured, and is silent as to the costs of a defence. The sta¬ 
tute 1 Geo. 1. st. 2. c. 5. also mentions only the damages 
to be recovered by the plaintiff, and directs that at the 
plaintiff’s request, made to the justices of the town, at any 
quarter-sessions , the damages shall be raised and levied on 
the inhabitants of the town, and paid to the plaintiff in the 
manner directed by the &7 Eiiz. for reimbursing the persons 
on whom money recovered against any hundred, by any 
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1824. party robbed shall be levied. The 27 Eliz. c. 13. ss> 4 &5< 
The Kihq provides only for relief of the particular inhabitants of a 
®. hundred upon whom the damages recovered against the 
,,f 8 hundred may have been levied, and directs that upon coin- 

Kisc’s Lynn, plaint made by the parlies so charged, two justices of the 
county shall tax the hundred. This statute, therefore, has 
made no provision for the costs of the defence. It is. con¬ 
fined to hundreds , and though it gives the power to two 
justices, and is referred to by the I Geo. 1. st. 2. c. 5. yet 
by the express words of that statute, the power is given to 
the quarter-sessions in the case of a town. So that unless 
there be some other statute that can be embodied into and 
made a part of the legislative provision of the 57 Geo. 3. 
there is clearly no foundation for this application for a man¬ 
damus. It was argued in support of the motion that the 
statutes 8 Geo. 2. c. 16. and 22 Geo. 2. c. 46. are so to be 
considered. Now with respect to the 8 Geo. 2. c. 16 . that 
relates only to the statutes of hue and cry. It directs that in 
actions against the hundred, the process shall be served on 
the high constable, who is to defend, and if the plaintiff 
obtains judgment, the sheriff is to produce the writ of exe¬ 
cution to two justices of the comity, who are to make an 
assessment as directed by the 27 Eliz. c. 13. and are to 
include therein, in addition to the damages and costs reco¬ 
vered by the plaintiff, the necessary expenses of the high 
constable in defending the action. This is the first time 
that any act has mentioned or made provision for the reco¬ 
very of costs in defending the action. The 22 Geo. 2. 
c. 46. s. 34. extends the remedy given by the statute 8 Geo. 2. 
(which, as already observed, is confined to the statutes of 
hue and cry,) to all causes or actions against the inhabitants 
of any hundred , and directs the sheriff to produce the writ 
of execution to two justices of the peac6 of the county as 
directed by the statute 8 Geo. 2. and thereupon requires the 
justices to raise by taxation as well the costs and damages 
recovered, as the expenses incurred by any inhabitant in de¬ 
fending the action. These are the only statutes upon the 
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subject, and of these'the only one mentioning the inhabit¬ 
ants of a town is the 1 Geo. 1. st.2.c.5. and this makes a dis¬ 
tinction between the inhabitants of a hundred and those of 
a town; and as to the first directs the assessment to be 
according to the 27 Eliz. namely, by two justices of the 
County; as to the latter, that is, the inhabitants of a town, 
it gives the authority to the justices at quarter-sessions. If, 
therefore, we were to grant the writ in the present case, we 
should be granting relief for costs to a defendant in a case 
in which no statute has, in terms, given such relief, abd 
should also be ordering the relief to be administered by two 
justices, when the only statute providing for the case of a 
town, has given the power of relieving to the justices 
assembled at quarter-sessions. To do this would be or¬ 
daining and making a new law, which we have as little in¬ 
clination as authority to do. The rule, therefore, must be 
discharged. 


1824 . 

The Kino 
v. 

The Justices 
of 

King’s Lynn. 


Rule discharged. 


S. WttiGUT and another, Assignees of li. Golding, a 
Bankrupt, v. J. Laing. 

DEBT, upon the stutute 12 Ann. si. 2. c. iG. to recover 
penalties in respect of an usurious transaction alleged to 
have taken place between the bankrupt, and the defendant. 


Tuesday, 
July (j. 

A. gave to B. 
three bills of 
exchange, as a 
security for 


The declaration contained several counts, but the points ,nt,ne y ,e . nt * 

’ r and usurious 

for consideration arose upon the 17th, which stated— interest there- 

That defendant, on the 8th November, 18&0, upon a cer- ^ bUhfbe- 

tain corrupt and illegal contract made and entered into, came due, R- 

advanced to 

A. a further sum of money upon his general credit and account, by means of which A. 
was enabled to pay^tbe bills : Held, that by such payment of the bills the usurious 
interest was also paid. 

B. had two demands against A., one upon a legal contract for goods sold, the other 
upon an usurious contract for money lent. A. made a payment, which was not at the 
time specifically appropriated by either party to either demand: Held, that the law 
would afterwards appropriate that payment to the demand for goods sold, as arising 
out of a contract recognised by the law, and not to the demand for money lent, which 
^rose out of an unlawful contract. 
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on 25th April , 1820, by and between defendant and the 
bankrupt, received and took of and from the bankrupt the 
sum of 22/. 10s. by way of corrupt bargain and loan 
for defendant's forbearing and giving day of payment to 
the bankrupt of the sum of 300/. lent and advanced on 
25th April, 1820, by defendant to the bankrupt, from the 
time of lending and advancing the same, until 28th October , 
1820, on which day the sum of 2/. 10s. was paid, and for 
forbearing, Sic. the sum of 297/. 10s. residue of the said 
sum of 300/., until 1st November , 1820, when the sum of 
158/. was paid; and for forbearing, &c. the sum of 139/. 10s. 
the then residue of the said sum of S00/., until 8th Novem¬ 
ber, , 1820, when that residue was paid, such sum of 22/. 
10s., exceeding the rate of 5/. per cent, per annum, &c. 
contrary to the form of the statute, &c. At the trial before 
Abbott , C. J. at the London Adjourned Sittings after last 
Michaelmas Term, the plaintiffs rested their case upon the 
evidence of the bankrupt, who stated the following facts:— 
On the 25th of April , 1820, the defendant, at the request of 
the bankrupt, advanced him a sum of 300/. to be repaid at 
the end of six months, with 15/. per cent, interest. About 
the same time the bankrupt bought of the defendant a quan¬ 
tity of hops for the price of 148/. 11s. Id., and as a secu¬ 
rity for the loan of money, the interest thereon, and the 
price of the hops, the bankrupt gave the defendant three 
bills of exchange, which were thus described in the account 
afterwards furnished by the defendant. 


Dr. Golding. Cr. 

Money lent 25lh April £300 0 0 1 By bill due 28th Oct. £150 10 1 

Interest.22 10 Do.— due 1st Nov. 158 0 0 

Hops sold.148 11 Do.— due 8th Nov. 162 0 0 

470 10 1 
Balance due 0 110 


£471 1 1 £471 1 1 


About a week after the money was advanced, the bankrupt, 
paid the defendant the balance of 11$. The bills were all 
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paid as they fell due. On the 30th of October , the defend¬ 
ant advanced to the bankrupt a further sum of 9,501. with 
which the bills were in fact paid, but at the time of that 
advance no agreement was made that the money should be 
appropriated specifically to the payment of either of the 
three bills, w'hich had been given to secure the alleged usu¬ 
rious loan, and which at that time were not yet due. Upon 
this evidence, it was argued for the defendant, that neither 
the original loan, nor the usurious interest, had ever, in fact, 
been paid, because, though the three bills had been paid 
w'hen due, the bankrupt had been enabled to pay them, or 
at least the two which fell due on the 1st and 8th of No- 
vember , out of funds supplied to him by the defendant, 
consequently the bankrupt had never himself paid those 
bills, and the usurious contract had never been carried into 
effect. The learned judge thought that if the advance on 
the 30th of October by the defendant to the bankrupt, was 
made upon the general account and credit of the bankrupt, 
and w'as not appropriated specifically to the payment of 
any of the bills, and though that sum remained unpaid 
to the defendant, still the bills must be taken to have been 
paid by the bankrupt. On the other hand, he was of opi¬ 
nion, that if the bills had been renewed when they fell due, 
or money had been advanced by the defendant to the bank¬ 
rupt for the specific purpose of taking them up, which 
money had remained unpaid to the defendant, then the 
account between them would have continued open, and the 
usurious interest could not have been taken to have been 
paid. His Lordship, therefore, directed the jury, if they 
thought, upon the evidence, that the money advanced on 
the 30th of October was advanced upon the general ac¬ 
count and credit of the bankrupt, to find for the plaintiff; 
but if they thought that it was, at the time of the advance, 
appropriated specifically to the payment of the bills, to find 
for the defendant. The jury found for the plaintiffs for 
900/., and a verdict was* taken for that sum on the 17th 
count only. .* 
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Scarlett , in Hilary Term last, obtained a rule nisi for a 
new trial upon the objection raised at the trial, and also 
upon the ground that the 17th count was not supported by 
the evidence, and against that rule 

« 

Marry at and C/titty, on a former day in this term, shewed 
cause. The count upon which the verdict was taken states 
the facts of the case according to their legal operation, aud 
is framed conformably with the appropriation which the 
law would make of the payments made in respect of the 
bills of exchange. The learned judge left it to the jury, as 
a question of fact, to say, whether the subsequent loan of 
the 30th of October had been made generally upon the 
credit of the bankrupt and without reference to the former 
usurious bargain, or had been appropriated specifically to 
the purpose of taking up the bills, aud they found in the 
affirmative of the first proposition. The law, therefore, will 
appropriate the bills to the payment of the original loan and 
the interest, aud will hold that these two separate transac¬ 
tions cannot be so mixed up, as to furnish the defendant 
with a protection from those penalties which he has by the 
original contract incurred. 

a 

Scarlett and F. Pollock, contra. The different counts 
of this declaration assign different appropriations of the 
bills of exchange as they respectively fell due, but no 
one of them sets out the facts of the transaction consistently 
either with their actual or legal operation. Iu point of fact 
the bills were given generally as a security both for the 
goods sold and the money lent, with the interest; when 
they fell due, there was nothing to justify their application 
to the one more than to the other: consequently, every 
count, which assigns any specific appropriation to them, as 
is the case with that in question, mis-states the facts, and is 
unsupported by tire evidence. That count, in common 
with the rest, severs the transaction into distinct parts, 
and gives a specific appropriation to the bills, which it is 
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quite clear, from the testimony of the bankrupt, the parties 
neither had done, nor had intended to do. If the declaration 
had stated the contract to be, that the bills should be given 
generally in respect of the whole transaction, not specifying 
precisely the periods for which the several sums were forborne* 
but simply the times when the bills were given, and When 
they were paid, the statement would have been consistent with 
the evidence, and would have supported a verdict finding 
that the usurious interest had been paid. That, however, 
is not the case, and, therefore, the 17th is, equally with the 
other counts, inconsistent with the facts proved. With re* 
spect to the second point, it is perfectly clear that the ori¬ 
ginal debt owing to the defendant was never paid, because 
the bills were taken up, almost exclusively by means of 
funds supplied to the bankrupt by the defendant himself: it 
is, therefore, impossible to say that he ever received pay¬ 
ment, either of the principal money originally advanced by 
him, or of the illegal interest intended to be paid upon it. 
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1824 . 

Wright 

v. 

Lung. 


Per Curiam. —The jury having found, as a matter of 
fact, that the second advance was made generally upon the 
credit and on account of the bankrupt, without any specific 
appropriation of the money to the taking up of the bills, 
there is no question as to the payment of file usurious in¬ 
terest; because the payment of the bills must be taken to 
have been made in respect of the original loan, and the 
interest agreed to be paid upon it. The Court will take 
time to consider the second point. ; 

Judgment w'as now delivered by 

Abbott, C. J. —This was an action for penalties on the 
statute of usury. The facts of this case have been very 
recently before the Court. It arose on the sale of some 
bops, and on a loan of money. It was not disputed that 
the loan was made for«usurious interest, but it was con- 
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tended on the part of the defendant, that all the bills of 
exchange which were given by Golding the borrower to the 
defendant, as a security for this sale and loan, together with 
the interest, had not in effect been paid by Golding; and 

t • 

even if they had been, still that every one of the counts in 
the declaration, of which there were no less than twenty, 
was so imperfectly framed, as to prevent the plaintiffs from 
availing themselves, in this action, of the illegality of the 
transaction. We think the evidence plainly shews that all 
the bills had been paid by the borrower, and so the jury 
found; and therefore, it only remains for us to inquire whe¬ 
ther there is any one of the counts that will sustain the verdict. 
Now, by the 17th count it would appear, that the amount 
of the first bill of exchange was more than would cover the 
price of the hops sold by the defendant to Golding; so 
much of it as covered the price of the hops was appropriated 
to that purpose, and the residue of that bill, and the whole 
of the two bills subsequently falling due, was appropriated 
to the payment of the money lent and of the usurious in¬ 
terest. This is the statement in that count. In point of 
fact, none of the payments were appropriated to any parti¬ 
cular purpose by either party, at the time when the pay¬ 
ments werfe made; but if the law ought now to make such 
an appropriation of those payments as the pleader has sup¬ 
posed in this count, to have been made originally, the count 
will be supported by the evidence: otherwise, it will not. If 
the parties did not rpake such an appropriation at the time,wc 
think the law ought now to make it for them. For the sake 
of rendering this transaction more simple and intelligible, let 
us suppose a contract made for the sale of goods, at the 
price of 100/., payable by a bill at six months’ date; and 
as soon as this contract is made, another and distinct con¬ 
tract to be made for the loan of 93/. for tke same period of 
six months, in consideration of receiving 7/• as interest for 
the loan; and that the next day two bills are drawn for 100/. 
each, falling due within four or five*days of each other, and 
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within five or six days of the day on which the contracts 
were made, without any thing said or done to denote the 
appropriation of cither of the two bills to either of the two 
contracts. Lef us then suppose, that the first bill is paid 
when due, without any appropriation of the amount by 
either of the parties; that the other bill remains unpaid; 
and that in this state of things an action is brough^by the 
seller of the goods, who is also the lender of the money, for 
goods sold and for money lent, without taking notice of the 
bills; or that he brings an action upon the unpaid bill. 
Would not the Court, for the furtherance of justice, feel it¬ 
self bound at the trial to say, that the price of the goods had 
been paid by the discharge of the first bill, and that the 
plaintiff could not recover, either on a count for money lent 
or on the second bill, by reason of the illegality of the con¬ 
tract? We are of opinion that the Court must say this in 
the case that I have put. The present decision can work 
no injustice, for such an appropriation as we thereby make, 
will leave the party only in the situation in which he had 
placed himself. So, in the case which I have put, of the 
payment of one bill and non-payment of the other, if an ac¬ 
tion were brought for penalties on the statute of usury, the 
same principle of law would operate in protection of the 
defendant, by appropriating the payment of the first bill to 
the legal demand for the goods sold, and not allowing the 
plaintiff in that action to appropriate it to the illegal demand, 
the loan and interest upon it, although the two demands 
might be the same in amount; for the lender might, at the 
proper time, reject the illegal contract, and decline accept¬ 
ing the full amount of the bill, which the law' would allow 
him the opportunity of doing, in order to rescue him from 
the charge of being a receiver of usurious interest, at least 
without distinct proof that he had not only contracted to 
receive, but had in fact received, such interest. Then if 
the law would make such an appropriation of the payments 
in the two instances which I have put, in the first against 
the lender, to prevent him from enforcing an illegal con- 
vol. iv. 3 F 
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tract, and in the second, on behalf of the lender, to protect 
him from the penalties consequent upon an illegal contract; 
it seems to follow as a necessary consequence, that the law 
ought to make a similar appropriation in the case now be¬ 
fore the Court, and that the pleader, who is always at liberty 
to state the facts according to their legal operation, was 
fully Warranted in thus framing this count; and that the 
count, so framed, is supported by the evidence. By such 
a decision, the Court are in substance saying no more than 
this : that where a party has two claims, one arising out of 
a contract recognised by the law, and another arising out 
of a transaction forbidden by the law, and an unappropri¬ 
ated payment is made to him, the law will appropriate that 
payment to that claim which is conformable with, and not to 
that which is in violation of, the law. This being our opi¬ 
nion, the rule obtained for a new trial must be discharged. 


Rule discharged. 


Tuesday, 
July 0. 


The King v. The Right Hon. C. A. Pelham, Lord 
Yarborough* 


Where the 
lord of a 
manor ac¬ 
quired a piece 
of land which 
had been 
formed gra¬ 
dually by ooze 
and soil depo¬ 
sited by the 
sea, upon the 
extremity of 
his demesne 


an inquisition (the record of whieh was transmitted 
from the Petty-bag Office into this Court), taken at Clea- 
thorps in the county of Lincoln, on the 1 '2th November, 
1818, it was among other things found, that there is a cer¬ 
tain piece of land, being salt marsh, lying near or adjoining 
to the parish Or lordship of North Cotes, in the said county, 
which piece of land is bounded towards the south and south¬ 
west by the sea-wall or sea-bank of certain lands in the lord- 


appeared^ that an ^ on all other parts bj; the sea, and con- 

the increase tains by estimation 453 acres or thereabouts, and is of the 
could not be 

observed when actually going on, although a visible increase took place every year, and 
in the course of fifty years a large piece of land had bfen thus formed; and upon an 
inquest finding that the laud had heen left by the sea, and on issue taken, upon a tra¬ 
verse to that finding, the verdict was for the defendant:—Held, that the Crown was 
not entitled to judgment. 



TRINITY TERM, FIFTH GEO. IV. 791 

annual value of four shillings an acre, and was in times past 
covered with the waters of the sea, but is now, and has been The Kihg 
for several years past, left, and is not covered with water, L or( j y AR _ 
except at high tides, when the sea doth flow to the said sea- no hough. 
walls or sea-banks; which said piece of land, from the time 
of such dereliction , hitherto has been, and still is, unoccu¬ 
pied; but the herbage thereof has been, from timeyto time, 
eaten and consumed by the cattle and sheep belouging to 
divers tenants or occupiers of land situate within the said 
parish or lordship of North Cotea. The inquisition then 
stated, that the said piece of land, together with other lauds 
therein mentioned, had been seized by the commissioners 
for crown lands, into the hands of the crown. The de¬ 
fendant then traversed the inquisition and return, (of which 
he craved oyer,) and after admitting the boundaries, &c. of 
the land in question, averred, “ that from time whereof the 
memory of man runneth not to the contrary, there hath 
been, and still is, a certain ancient manor called or known 
by the name of the manor of North Thoresby cum North 
Cotes , situate within the parish of North Cotes aforesaid, in 
the said county of Lincoln; and that defendant, long be¬ 
fore the respective days of issuing the commission and find¬ 
ing the inquisition, to wit, on &c. was seised in Ins demesne 
as of fee, of and in the manor of North Thoresby cum North 
Cotes, and the demesne lands thereof, and that the same 
piece of land heretofore, to wit, on the 1st January , 1300, 
and on divers other days and times between that day and 
the day of the finding the inquisition, by the slow, gradual, 
and imperceptible projection, alluvion, subsidence, and ac¬ 
cretion of ooze, soil and sand, and matter, being slowly, 
gradually, and by imperceptible increase in long time, cast 
up, deposited, and settled by and from the flux and reflux of 
the tide and wav£s of the sea in, upon, and against the out¬ 
side and extremity of the demesne lands of the same manor, 
hath been formed, and hath settled, grown, and accrued 
upon and against and hnto the said demesne lands of the 
same manor, and the same, and every portion thereof, when 

* 3 f 2 
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and as the same hath so there been formed, settled, grown, 
and accrued, hath thereupon and thereby, at those times 
respectively, in that behalf above mentioned, forthwith be¬ 
come and been, and from the same several times respec¬ 
tively hath and have continued to be, and still are and is, 
part and parcel of the said demesne lands of the same 
manor, and the several owners and proprietors of the same 
manor for the time being, duriug all the time aforesaid, 
until the time of the seisin of the defendant as aforesaid; 
and defendant, during the time he hath been so as aforesaid 
seised of and in the said manor, from the time of the forma¬ 
tion and accretion of the same piece of land, and every part 
thereof respectively, continually, until the time of the find¬ 
ing of the inquisition, respectively were and was seised in 
their and his demesne as of fee, of and in the same piece of 
land, and every part thereof, when and as the same hath been 
so formed and accrued as aforesaid, as and for part and par¬ 
cel of the demesne lands of the same manor. Without this, 
that the said piece of land in the plea mentioned, and in 
the inquisition last above mentioned, or any part or parcel 
thereof, was, and now is, by the sea left in manner and 
form as in the inquisition is above supposed and found. A 
replication by the Attorney-General traversed part of the 
inducement to the defendant’s traverse, in the following 
words: “ Without this, that the said piece of land in the 
inquisition lastly mentioned, being the piece of land before 
described at the times in the said plea mentioned, by the 
slow, gradual, and imperceptible projection, alluvion, sub¬ 
sidence, and accretion of ooze, soil, sand, and other mat¬ 
ter, being slowly, gradually, and by imperceptible increase 
in long time, cast up, deposited, and settled by and from 
the fiux and reflux of the tide and waves of the sea, in, 
upon, and against the outside' and extremity of the demesne 
land of the same manor, hath been formed, and hath set¬ 
tled, grown, and accrued upon and against and unto the 
said demesne lands of the manor, in manner and form as the 
defendant hath above in his plea in that behalf alleged. Re- 
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joinder by defendant took issue upon this fact. Replica¬ 
tion took issue on defendant’s traverse that the said piece 
of land in the plea of defendant mentioned, was, and now 
is, by the sea* left, in manner and form as in the inquisition 
is above supposed and found.” Upon this replication issue 
was also joined by the defendant. Upon the trial of these 
issues at the last Derbyshire Assizes, before J. a 

verdict was found for the defendant. In Easter Term a 
rule was obtained by Copley , A. G. calling upon the de¬ 
fendant to shew cause why there should not be a new trial 
granted; but at the suggestion of the Court, the facts 
proved at the trial were afterwards stated in a special case 
for the opinion of the Court. The case stated was as fol¬ 
lows :— 

The land in question consists of 450 acres of salt marsh, 
called Jittees , being the land covered with herbage, which, 
at the time of taking the inquisition set forth in the plead¬ 
ings, lay between the sea-w’all and the sea, opposite to 
North Cotes in the county of Lincoln. It was proved that 
this land had been formed in the course of time by means 
of ooze, warp, silt, sludge, and soil, carried down by the 
river Humber , and deposited and cast up by the flux and 
reflux of the sea, upon and against the adjacent land, where¬ 
by the land has been enlarged and increased, and the sea 
has receded. The matter thus deposited is at first soft and 
sludgy, but in the course of five or six years grows firm, and 
then produces herbage. With respect to* the degree or rate 
of growth and increase of the lanH, the evidence produced 
on the part of the crown was as follows: The first witness 
proved, that the sea had receded in parts 140 or 150 yards 
within 26 or 27 years; and that within the last four years 
he could see that it had receded much in parts, but could 
not say how much; and in parts he believed that it had not 
receded at all. The alteration, he said, had been slow 
and gradual, and he could not perceive the growth as it 
went on, though he could see there had been an increase in 
26 or 27 years of 140 or 150 yards, and that it had cer- 
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tainly receded since he measured the land the year before. 
The second witness proved, that in 15 years there had been 
an increase of the fittees on the outside of the sea-wall in 
some parts from 100 to 150 yards; that it grows a little 
from year to year; that within the last five years there had 
been a visible increase in some parts during that period of 
from 30\«< 50 yards; and that the gradual increase is not 
perceptible to the eye at the moment. The third witness 
said there had been some small increase in every year; and 
the fourth witness said, the swarth increased every year very 
gradually, and that perhaps it had gathered a quarter of a 
mile in breadth in some places within his recollection, or 
during the last 54 or 55 years; and in some places it had 
gathered nothing. It was proved that the ground between 
the sea-wall above mentioned, and another sea-wall still 
more remote from the sea, appeared to have been covered 
over formerly with sea-water. If, upon these facts, the 
Court should be of opinion that judgment ought to be given 
for the Crown, the verdict obtained by the defendant is to 
be set aside and a new trial had; but if the Court should 
be of opinion that the defendant is entitled to judgment, 
then judgjnent is to be entered for the defendant upon the 
verdict. 


Goulburn , for the Crown. The principles of law by 
which the judgment of the Court will be directed as to the 
King’s title to marine accretions, are so plainly and dis¬ 
tinctly set forth by a writer of the greatest authority, that it 
is unnecessary to refer in detail to other sources, the autho¬ 
rities themselves being all collected and arranged in that 
writer’s w ork. Lord Hale , in his treatise De Jure Maris , 
part 1. c. 4. p. 14. says that “ The King hath a title to 
maritima incremenla, or increase of land by the sea; and 
this is of three kinds, viz. 1. Increase per projcctionem 
vel alluvionem. < l. Increase per relictionem vel desertio- 
nem. 3. Per insula: productionem.” Then follows a de¬ 
scription of each. In the present case the claim by the 
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Crown is in respect of an increase of soil by alluvion, 
which Lord Hale describes in the following terms: “ The 
increase per alluvionem is when the sea, by casting up 
sand and earth, doth by degrees increase the laud, and shut 
*tself out further than the ancient bounds went; and this is 
usual. The reason why this belongs to the crown is, be¬ 
cause, in truth, the soil, whcret here is now dry J^nd, was 
formerly part of the very fundus maris, and consequently be¬ 
longed to the king.” The principle to be collected from this 
position, and which is strongly applicable to this case, is, that 
the ground being the king's when covered with water, can¬ 
not cease to be so when the sea has left it. He states that 
in two places, first, at p. 14, and second, at p. 28. u But,” 
he adds, “ indeed, if such alluvion be so insensible, that it 
cannot be by any means found that the sea was there, idem 
est non esse et non apparere; the land thus increased belongs 
as a perquisite to the owner of the land adjacent.” After 
again describing the jus alluvionis in nearly the same words 
at p. 28, he citest his passage from Bracton:(a) “ Item quod 
per alluvionem agro tuo fhimen adjecit, jure gentium tibi 
acquiritur. Est autem alluvio latens incrementum. Et 
per alluvionem adjici dicitur, quod ita paulatim adjicitur, 
qu5d intelligere non possis quo momento temporis adjicia- 
tur, &c. Si autem non sit latens incrementum, contrarium 
crit, ut vis duminis partem aliquam ex tuo pradio detraxit, 
et vicini pradio appulit, certum est earn tuum permanere,” 
&c.; and then he says, “ But Bractori follows the civil law 
in this and some other following places.” Shortly after¬ 
wards he adds, “ This jus alluvionis, as I have before 
said, is de jure communi by the law* of England the 
king's.” As to the increase per relictionem, or recess of the 
sea, he observes, at p. 14, that “ This doth de jure com- 
muni belong tef the kingfor the reason before mentioned, 
namely, that as the sea is part of the waste or demesne of 
the crown, that which lies under it belongs to the king, and 
does not cease to be so by the secession of the water. At 
pp. 14 aril! 30, he cites the case of Hex v. Oldsworth aqd 
* (a) Lib. 2. c. 2. 
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others, in the Exchequer, which was an information against 
the defendants for intruding into 300 acres of land which 
was relictuni per mare, and now called Sutton Marsh . The 
defendants pleaded specially, and entitled themselves by pre¬ 
scription to the lands project by the sea; and upon a demur¬ 
rer it was adjudged against them, “ That first, by the pre¬ 
scription or title made to lands project, which is jus alluvio- 
nis, no answer is given to the title of information for lands 
relict, for these were of several natures. Second, it was 
held, that it lies not in prescription to claim lands relict per 
mare.” That case establishes two propositions; first, that 
it is necessary to plead specially in order to entitle the 
subject to land gained by alluvion; and second, that dere¬ 
lict land can only be claimed by custom. In illustration 
of the latter proposition Lord Hale cites, at p. 29, Rex v. 
The Abbot of Peterborough, in K. B. M. 23 Edw. S. Rot. 
26. in which case the abbot pleaded and proved a title to 
land increased by alluvion, and therefore he had judgment. 
According to the doctrine of that case, if in the present case a 
custom had been pleaded, and issue taken upon it, and found 
for the defendant, it could not be successfully contended 
that he would not be entitled to the lands in question. 
Lord Hale) in page 28, cites the case of Rex v. The Abbot 
of Ramsay, E. 43 Edw. 3. Rot. 13. in Scac. (a) where pro¬ 
cess went out against the abbot for 60 acres of marsh land, 
which he had appropriated to himself; and he pleaded that 
he held the manor of Brancaster, situate near the sea, and 
that there was there a certain marsh sometimes diminished 


and sometimes increased by the flux and reflux of the sea, 

m ( ' 

and traversed the supposed appropriation; and upon issue 
joined at nisi prius before one of the barons, a verdict was 
found for the abbot, and judgment was afterwards given 
qu6d eat sine die, salvo semper jure regis*. In observing 
upon this case Lord Hale says, “ Though there were a 
verdict upon this issue, whether appropriavit or not, yet it 


is plain that the title stood upon 'that which the abbot 
alleged by way of increment. And note: Here* is no cus- 


(a) Cited by Dyer, 326, out of tbe Book of Ramsay. 
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tom at all alleged; but it seems he relied upon the com¬ 
mon right of his case, as that he suffered the loss so he 
should enjoy the benefit, even by the bare common law in 
case of alluvion.” Undoubtedly, the subject may be enti¬ 
tled to lands by alluvion if he states upon the record and 
proves that he has suffered a loss of land in the same place, 
and then he is to have the benefit' when the land increases 
again by alluvion. But nothing of that kind is proved or 
stated here; it was attempted, but failed at the trial. In 
the outset of file case in Dyer, a quaere is put, “ Whether, 
if the salt water of the sea relinquish a great quantity of the 
land, it belongs to the prince in virtue of his prerogative, or 
goes to the owner of the adjacent land as a perquisite ?” and 
in the margin the quaere is answered by a note, supposed to 
have been made by Treby, C. J. ** Le prince, avera, tout 
ters left by or gained from the sea,-” and he refers to a 
treatise which he has read, giving Romney Marsh and 
Broomhill in Kent as instances. The remaining mode in 
which the subject may be entitled to land by alluvion is, 
when the increase is so insensible that it cannot be by 
any means found that the sea was there before, and then 
it is a perquisite to the owner of the land adjacent (a). 
Callis ( b ), in his lecture on the statute of sewers, ap¬ 
plies the doctrine “ de minimis non curat rex,” to land 
so acquired, inasmuch as the quantity cannot perhaps be 
ascertained, and, therefore, it goes from the crown to 
the subject, for he says, “ And so of petty and unper- 
ceivable increasements from the* sea, the king gains no 
property, for de minimis non curat rex.’\ These, there¬ 
fore, are the only instances necessary to take notice of in 
which the crown claims title to maritime increments. It 
is clear that that which was originally part of the very 
fundus maris, cannot be taken from the crown. The 
crown is not now claiming any thing to which it was not 
before entitled; it is merely claiming that which a subject 
is endeavouring to claim* title to without any right which he 
has pleaded, or can establish upon any known principle of 
(a) Lord Hale, De Jure Maris, 14 & 28. (b) 4 th Ed. by Broderip, 51. 
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law. All that is sought in this case is, to adjust the rights 

of the crown upon the same principle as those of a subject. 

The fundus maris belongs to the crown, and when the sea 

recedes from it, still it retains its master. So where land, 

* • § 

originally the property of a subject, happens to have been 
overwhelmed by the incursions of the sea, when the sea 
recedesy the land again reverts to its original owner. In¬ 
stances of this kind are put in Callis, 47 («). The passage 
in Bracton, lib. 2. c. 2. cited by Lord llale, may be relied 
upon on the other side, but it will already have been re¬ 
marked, that Lord Hale says, that in that passage, and in 
many other places, Bracton follows the civil law. There 
are authorities for saying that Bracton is not an author en¬ 
titled to much respect. In Fitz. Abr. tit. Gard. pi. 71. 
the whole Court said that Bracton was not held as of any 
authority. In Slowe/l v. Zouch{b ) and Bull v. Herbert (c), 
a similar opinion seems to have been expressed of him; 
but the observation of Lord Hale himself upon this passage 
of Bracton , shews that it is not entitled to much weight. 
At the trial, the passage in 2 Blac. Com. 26i.^ was relied 
upon, but it is obvious that the position there laid down is too 
loose, because it makes no distinction between incrcasemeuts 
by alluvion and by reliction. All the authorities upon this 
subject constantly make a marked distinction between the 
increase by projection or alluvion, and reliction or desertion. 
The result of these authorities is, that increase by alluvion 
belongs of common right to the king, and nothing can take 
it from him except one of three things, prescriptive title, cus¬ 
tom, or where the alluvion has been so gradual and imper¬ 
ceptible, as to be within the maxim de minimis non curat 
rex. Tins case clearly does not come within either of the 
first two exceptions, for in the first place it cannot be shewn 
that the sea was never there before; and* in the second, no 
custom has been pleaded and proved; then, lastly, does the 
case come within the principle de minimis non curat rex ? 
.Now, according to the facts found, the whole increase lias 

(<*) See Roll. Ab. Prerogative le Roy, 168. pi. 2. 

(6) 1 Plowd. Com. 357. * (c) 3 T. R. 263. 
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been 450 acres, and it went on progressively increasing eight 
or nine yards in width every year, or three quarters of an inch 
every day. The increase, was, therefore, perceptible every 
year. This iyas clearly not such an imperceptible increase 
as will take it from the crown. It is perceptible to the 
eye, and therefore it does not come within the principle 
just adverted to. The argument on the other sidsf will be 
carried too far, if it is said that the increase must be per¬ 
ceptible to the eye as it is going on, in order to give it to 
the crown. That would be a contradiction in teritis, be¬ 
cause all alluvion must be imperceptible whilst it is going 
on. The only question for the Court is, whether, from the 
facts stated, it is or is not clear that this was land which had 
originally been covered with water, but had been deserted 
by the sea. It is clear that the fact was so, and therefore 
the first issue ought to have been found for the crown, on 
the ground that it had been part of the fundus maris, but 
ceased to be so. The inquisition in question had merely 
issued for the purpose of ascertaining whether this land had 
or had not been covered by the sea. The crown only avers 
in the second issue that the land was left in the manner 
stated in the inquisition : and it appearing clearly from the 
evidence that this was originally parcel of the fundus maris, 
the crown is, as of common right, entitled to judgment. 


1824. 
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v. 

Lord Yar¬ 
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S. M. Phillipps, control. The w ? ord “ imperceptible,” as 
user* in the first issue, must be understood in its common 
and ordinary sense. It has no 'legal or technical meaning 
different from that which it bears in common use. The 
sense and meaning of the w'ord must be collected from the 
context. The issue upon the record is, whether the land 
in question has been formed, and has settled, grown, and 
accrued upon and against the demesne lands of the manor, 
“ by the slow, gradual, and imperceptible projection, allu¬ 
vion, subsidence, and accretion of ooze, soil, sand and 
matter, berng slowly, * gradually, and by imperceptible in¬ 
crease in long time cast up, deposited, and settled by and 

<• _____ 

from the flux and reflux of the tide and waves.” The 
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words u slow,' gradual, and imperceptible projection, al¬ 
luvion, subsidence, and accretion,” must necessarily be 
understood as describing an alluvion so slow and gradual, 
as not to be perceptible in its operation. In the nature 
of things, as the accretion is produced by the regular suc¬ 
cession of the tides, from day to day, it must be impercep¬ 
tible to v the eye at the time. If then, the deposition of 
small particles of matter be imperceptible to the eye, so 
must the increase be imperceptible, although at the end of 
fifty years, there may have been a considerable accretion, 
composed of many minute particles which have been 
gradually cemented. Reading the language of the first 
issue in the ordinary sense in which the words are used, it 
is impossible for the jury to have come to any other con¬ 
clusion than they did, consistently with the evidence. The 
substance of the evidence is, that the land had been formed 
in the course of time by means of ooze, warp, silt, sludge 
and soil, cast up by the flux and reflux of the sea, upon and 
against the adjacent land, and all the witnesses concurred 
in stating that the increase had been gradual and impercep¬ 
tible. So that the language of the issue agrees with the 

evidence. But without the aid of oral evidence, it is a 
» 

matter of notoriety that the accretion must have arisen from 
an imperceptible alluvion in consequence of the local si¬ 
tuation of the land in that part of the coast of Lincolnshire, 
which is almost tabular. On that part of the case it is 
manifest, that the verdict of the jury was rightly found for 
the defendant. If that be so, then there is an end of the 
second issue, because the language of that is, that the land 
was “left” by the sea, and became “derelict” Now, 
according to Lord Hale and Callis , even in the passages 
cited on the other side, there is a manifest distinction be¬ 
tween land formed by alluvion, and derelict land, or land 
left by the sea; and to each a totally different rule of law 
is applicable. In pp. 14.30 and 31 of the treatise DeJure 
Maris, Lord Hale defines maritima increments^ per allu- 
vionem, et per lelictionem as opposed to each other in 
their very nature. For iustancc, at p. 30, he says, “ now. 
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as touching the accession of land per recessum mans, or a 
sudden retreat of the sea, such there have been in many 
ages. This accession of land by the recess of the sea doth 
not come under the former title of alluvio, or increase per 

9 9 

projectionem.” It appears, therefore, most clearly, that 
land left by the sea, and that produced by alluvion , are 
of distinct natures; and if so, then it follows that ^the jury 
have also done right in finding the second isSue for the 
defendant. But then it is said on the other side, that the 
crown is still entitled to judgment, because the defendant 
does not set out any custom or prescription, on the record, 
so as to shew that he is entitled to the land in question. In 
answer to that argument, it is sufficient to say, that land 
formed in the manner in which the land in question has 
been formed, that is, during a long course of years, by 
gradual and imperceptible accretion, belongs as of common 
right to the subject without any plea of custom or . pre¬ 
scription, and does not go to the crown. There are se¬ 
veral authorities to this effect. The earliest book, upon 
this subject, is Dyer , 326. b. Brooke's and Fitzherbert's 
Abridgements, and Staunford’s Prerogative Regis are silent 
upon it. It is not now to be disputed, that derelict land 
belongs to the crown ; but Dyer , C. J., 326, pfits it as a 
doubtful proposition, whether a great quantity of land 
relinquished by the sea shall belong to the king by his pre¬ 
rogative, or to the owner of the adjoining land, as a perqui¬ 
site. He certainly, however, refers to decisions, and to text 
writers, in which, in the case of land produced by alluvion, 
it has been held unnecessary that any customary or prescrip¬ 
tive title should be pleaded. The cases lie refers to, are 
Rex v. The Abbott of Ramsay , 43 Ed. 3., and Digges v. 
Hammond , in both of which judgment went against the 
crown, although lio prescriptive or customary title was set 
out on the record; and these were solemn decisions. Ac¬ 
cording to Callis, pp. 50 and 54, the lands in both those 
cases were produced by alluvion. These then are express 
authorities *in support of the proposition, that, by the 
common law, land formed by alluvion, in the manner here 
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I824‘. proved, belongs of common right to the subject, without 
The*KrNG ^ prescription or custom. The note by Treby, C. J., 
v. intended to solve Dyer , C. J.’s doubt, does not help the 
koroJgh* argument; for comparing that note with the object to 
which the allusion is made, it professes too much. " Left 
by, or gained by,” are words inducing a supposition 
that the chief justice means lands gained from the 
sea by artificial means . If the sea shore belongs to the 
crown, the public cannot shut out the sea by artificial 
means: It is clear, that Treby, C. J., in making that note, 
does not mean to include land produced by gradual allu¬ 
vion, for if he did, that would be in opposition to the two 
solemn decisions reported immediately afterwards in the 
text; and it is not likely that he would have propounded 
any doctrine at variance with those decisions, without re¬ 
marking upon them. If what he says was meant to ex¬ 
plain C. J. Dyers doubt, it applies to derelict land only. 
From 1 Roll. Abr. l69> 170. Tin. Abr. tit Prerogative, 
B. a. Com. Dig. tit. Prerogative , and Bacon's Laze 
Tracts, 126. 2d ed., it is clearly to be understood that 
land fprined gradually by alluvion, goes to the owner of the 
adjoining land as of common right. In Roll. pi. 11, it is 
said “ if the salt water leave a great quantity of land on the 
shore, the king shall have the land by his prerogative, and 
the owner of the adjoining soil shall not have it as a per¬ 
quisite.” Sir W. Blackstone (a) refers to that passage in 
Roll, and expressly lays it down, that where land is gained 
by gradual alluvion, the property in it belongs to the sub¬ 
ject and not to the crown. Lord Hale, in his treatise De 
Jure Maris , p. 14, obviously alludes to two different modes 
by which land may be increased by alluvion; for, after 
defining what increase by alluvion is, he goes on: u But, 
indeed, if such alluvion be so insensible that it cannot be by 
any means found that the sea was there, idem est non esse 
et non apparere; the land thus increased belongs as a 

perquisite to the owner of the land adjacent.” It is observ- 

# 

(a) 2 Comm. 261. 
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able that Lord Hale docs not cite any authority, nor 
even suggests it as necessary in such case that the owner 
of the adjacent land must found his right in custom or pre¬ 
scription. If the criterion of imperceptibility be such as 
is insisted upon on the other side, it is inconsistent with 
the Abbot of Ramsay's case, where the dispute was re¬ 
specting sixty acres of land, which had increased during a 
period of a great many years. It would be impossible for 
the subject in any case to claim land by alluvion, if the test 
of his right is the imperceptibility of the accretioh in its 
daily progress. Indeed in no case would there be any 
dispute whatever, if the increase is so imperceptible as to 
defy the evidence of metes and Sounds. But it is not 
because it is perceptible in a course of years, that it 
becomes the property of the crown ; for if it is minute and 
inconsiderable in the first few years, its greater increase at 
a subsequent period in the same gradual manner will not 
deprive the subject of the right which had previously 
vested in him. For instance, if at the end of twenty years, 
the crown cannot take from the subject land which has 
increased by gradual and insensible alluvion during that 
period, upon what principle can it take it at the end of 
sixty years, when a still greater increase by the same 
means has arisen ? The answer to the claim of the crown 
is, that as the land has increased gradually and impercep¬ 
tibly, without any assertion of right to the contrary, it has 
become vested in the subject, and cannot now be devested. 
It has become vested in the subject, because it has been 
formed gradually and imperceptibly, and upon the prin¬ 
ciple laid down by Lord Hale , it cannot now be taken from 
the subject. The case put in CaUis, 51, from the 22 Lib. 
Ass. pi. 93, fortifies the principle, and indeed gives the 
true test by which this point is to be decided. u The case 
was,” as Callis represents it, u that a river of water did run 
between two lordships; and the soil of one side, together 
with the river of wafer, did wholly belong to one of the 
said lordsliips; and the river by little and little did gather 
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upon the soil of the other lord, but so slowly, that if one 
had fixed his eye a whole day thereon together, it could not 
be perceived. By this petty and unperceivable increase, 
the increasement was got to the owner of the^river; but if 
the river by a sudden and unusual flood had gained hastily 
a great parcel of the other lord’s ground, he should not 
thereby have lost the same. And so, of petty and unper¬ 
ceivable increasements from the sea, the king gains no 
property, for de minimis non curat rex.” Upon the au¬ 
thority *t>f this case, confirmed as it is by Lord Hale, Com. 
Dig. tit. Prerog. (D. 61) Dyer, 326. 2 Roll. Abr. Prerog. 

B. pi. 9, 10; and 2 Bl. Com. 261; this being land formed 
by gradual and imperceptible alluvion, it is of common 
right the property of the subject, and does not belong to 
the crown. On the whole, therefore, the verdict on these 
issues was rightly found, and judgment must be given for 
the defendant. 

Goulburn, in reply. The argument on the part of the 
crown has received no satisfactory answer on the part of 
the defendant. The increase of land here, has not been so 
imperceptible in its progress as to establish the first issue 
in the defendant’s favour. As to the second, the word 
u left ” or “ derelict,” is not to be understood in the sense 
in which it has been treated on the other side. It does 
not mean a sudden recession of the sea, but is equally satis¬ 
fied by proof of a gradual leaving or recession of the water 
from the land; and in that sense, entitles the crown to 
judgment. The case from Dyer, C. J., and the note of 
Treby , C. J. thereon, are clearly in favour of the argument 
for the crown. The answer toC. J. Dyer’s quaere “ that the 
prince shall have all lands left by or gained from the sea,” 
shews that, whether the land is left by gradual reliction, or 
increased by imperceptible alluvion of the sea, it is equally 
the property of the king by his prerogative: and Treby, 

C. J. refers in the margin to the cascf of the corporation of 
Romney and Broomhill, in Kent, T. 43 Ed. 3*. Rol. 13. 
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The case cited in Callis, from the 22 Lib. Ass. pi. 93, was 
the case of a dispute between subject and subject, and not 
between a subject and the crown, and therefore is no au¬ 
thority for the preseut case, which stands entirely upon the 
king’s prerogative. Admitting to the fullest extent the 
doctrine, that where the increments are so petty and imper¬ 
ceptible, as that they shall go as a perquisite to the subject, 
according to Callis’s application of the maxim, t( de mini¬ 
mis non curat rex ; w yet the increase here, is neither petty 
nor imperceptible ; on the contrary, it is very considerable 
and observable every year. As before observed, such in¬ 
crements must, from the course of nature, be gradual and 
almost imperceptible in their conformation, but the king is 
not the less entitled to have them, in virtue of his prero¬ 
gative. This is not a case within the exception stated by 
Lord Hale (a), where the alluvion is so insensible that it 
cannot be by any means found that the sea was there, 
idem est non esse et non apparerc, &c. If nothing is to be 
found in the earlier authorities upon this subject prior to 
Dyer, it may be plainly inferred that the proposition now 
contended for was never before disputed. Certainly nothing 
can be presumed against the rights of the crown, from the 
absence of any earlier authority. The probability is, that 
the later cases have their foundation in the doctrine of 
Bracton, who relies upon the civil law; and if so, it is 
clear they are not to govern the rights of the crown, which 
depend upon the common law of England. Indeed, in the 
argument on the other side, Bracton was given up, and he 
certainly was not relied upon as of any authority. In 
Blundell, v. Catterall ( b ), it is said by llolroyd, J., that the 
authority of Bracton cannot have any weight or authority 
unless the doctrines which he lays down are confirmed or 
adopted by our own lawyers, and particularly if they are 
found not to be consistent with, and conformable to the 
doctrines and principles of the common law. 
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(a) tte Jure Maris, 14. 
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The Court took time to consider the case, and judgmeut 
was now delivered by 

Abbott, C. J.—The only point on which jthe Court is < 
called upon to pronounce any opinion in this case is, whe¬ 
ther the evidence given at the trial was such as to warrant 
the verdict of the jury upon the issues joined. Whether the 
pleadings have been correctly framed on either side, or 
what may be the legal result of the verdict, supposing it 
remains unimpeached, are not matters for our present con¬ 
sideration. This observation becomes necessary, because 
a considerable portion of the argument at the bar was ap¬ 
plicable more to a matter of law upon undisputed facts, 
than to the question whether the issues upon this record 
are supported by the evidence. The second issue arises 
upon a traverse of the matter found by the inquisition. The 
matter so found is that the land now claimed by the Crown 
was in times past covered with the water of the sea, but is 
now and has been for several years left by the sea. Now, 
the distinction between land derelict, or left by the sea, 
acquiring a different character in consequence of the mere 
subsidences of the salt water, and land gained by alluvion, 
or projection of extraneous matter, whereby the sea is ex¬ 
cluded and prevented from overflowing it, is easily discern- 
able in fact, and recognised by all the authorities upon the 
subject of maritime increments. According to the evi¬ 
dence, there is not the least doubt that the land in question 
is of the latter descriptidh; and therefore, the issue found 
for the defendant upon that question was correctly found 
for the defendant. The principal question arose upon the 
first issue, and it is, as already observed, a mere question of 
fact. The defendant pleads that “ the land in question, by 
the slow, gradual, and imperceptible projection, alluvion, 
subsidence, and accretion of ooze, soil, sand, and other mat¬ 
ter, being slowly, gradually, and by imperceptible increase, 
in long time cast up, deposited, and*settled, by and from the 
flux and reflux of the tide and water of the sea, in, upon. 
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and against the outside and extremity of the demesne lands 
of the manor, hath been formed, and hath settled, grown, 
and accrued, upon, against, and unto the said demesne 
fends.” Oi\ the part of the Crown this allegation has been 
denied, and issue taken thereon. The allegation refers only 
to the manner in which the land has been formed. It avers 
nothing as to the result of its formation; nothing as to the 
possibility of determining after its formation, by any limits, 
or marks, or quantity, previously existing and known, or by 
measure, to commence and be taken from such limits, or 
marks, or with. regard to such quantity, how much is now 
land, which was formerly sea. There is no doubt from the 
evidence, that the land has been formed slowly and gra¬ 
dually in the manner averred in the plea. Much stress was 
laid upon the word “ imperceptibly,” and a good deal of 
discussion arose as to the proper meaning to be ascribed to 
it. On the part of the Crown two passages were quoted 
from Lord Male's Treatise De Jure Maris, wherein that 
very learned author speaks of land gained by alluvion, as 
belonging generally to the Crown, unless the gain be so in¬ 
sensible, that it cannot be “ by any means” (according to 
the language of one of the passages) or “ by any limits or 
marks” according to the other, found that the sea was there, 
idem est non esse et non apparere. It is to be observed, how¬ 
ever, that the learned writer is addressing himself to the legal 
consequence of such an accretion, and does not profess to 
explain what ought to be considered as “ accretion, insen¬ 
sible, and imperceptible ,” in itself, but merely defines that 
to be insensible of which it cannot be predicated with cer¬ 
tainty that the sea was ever there. An accretion so small 
as not to be perceptible by any previous marks at the end 
of four or five years, may by gradual increase become ob¬ 
vious by such marks at the end of a century, or even thirty 
or forty years. It is to be observed, however, that if the 
mark on one side be land, or something growing or placed 
thereon, as a tree, or a* house, the boundary on the other 
side will be the sea, which rises to a height fluctuating al- 
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1824. most at every tide, and of which the variations do not depend 
simply on the ordinary course of nature at ascertained pe- 
v. nods, but in part also upon the strength, direction, and 
^borough* duration °f winds, which are different at every season; 

and, therefore, these passages from Lord Hale are not pro¬ 
perly applicable to this question. Construing tlie word “ im¬ 
perceptible,” in this issue (as we certainly must) in connec¬ 
tion with the words “ slow and gradual/’ we think it can be 
understood as descriptive only of the mode and manner of 
the accretion, as the other words unquestionably are, and as 
meaning imperceptible in its progress , and not imperceptible 
after a long series of years. Taking this to be the true 
meaning of the word “ imperceptible,” the only remaining 
point for consideration is, whether the accretion of this 
land might fairly be considered by the jury, upon the evi¬ 
dence, as imperceptible. Not one of the witnesses has 
stated that it could be observed either in its progress, or at 
the end of a week or a month. The first witness, who had 
measured the land twice, says, that within the last four 
years he could ascertain that the sea had receded, but lie 
could not say how much. The same witness added, that it 
certainly had receded since he measured it last year, but he 
did not state how much. According to his evidence, the 
gain, within a period of twenty-six or twenty-seven years, had 
been, upon an average, five yards and a half per annum. 
The second witness spoke of an increase of from 100 to 
150 yards in fifteen *y ears, which is a much more consider¬ 
able increase than that deposed to by the first; and accord¬ 
ing to this same yvitness, there had been a visible increase 
of from thirty to fifty yards in some parts, during the last 
five years. The evidence of this second witness is certainly 
very loose, the difference between 100 and 150 yards in fif¬ 
teen years, and between thirty and fifty in five years, being 
very extraordinary. The third witness said, there had been 
some small increase in every year; and the fourth said, that 
the swarth increased every year very gradually, and (t per¬ 
haps” it had gathered a quarter of a mile in breadth in some 
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places within his recollection, or during the last fifty-four 1824 . 
or fifty-five years, and in some places it had gathered no- # 

thing. This being the whole of the evidence upon the ^ INK 
subject, we^ think, that the jury might very reasonably draw Lord Yar- 
the conclusion from it, that the increase had not only been BOROUOH - 
slow and gradual, but also imperceptible, according to the 
sense in which that word ought to be construed. The 
result, therefore, is, that there is to be no new'trial, and the 
judgment is to be entered for the defendant upon the find¬ 
ing of the jury. * 

Judgment for the defendant. 

Some misunderstanding having ansen as to the import of 
the judgment given by the Court, 

The Attorney-General, mentioned the case again, 
and said he believed the Court had carefully avoided giving 
any opinion upon the general question as to the correctness 
of the pleadings, and the legal effect of the finding of the 
jury. 

Abbott, C. J.—We did so studiously. I expressed a 
doubt whether the pleadings w'ere on either side so cor¬ 
rectly framed as they might be. If any further investigation 
of the general question shall take place, the defendant will 
have reference to the course adopted in the Abbot of Pe¬ 
terborough's case (a), and put his case on the record in a 
more beneficial manner than he has here done. The Court 
has propounded a special rule in this case, namely, that no 
new trial is to be granted, and that judgmeut shall be en¬ 
tered for the defendant on this verdict. 


(«) De Jure Maris, 29. 
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Lewis, Gent, one 8tc. v. Walter. 

In an action Case for a libel published in The Times* newspaper/ 
\>y an attorney . , , .. 

for a libel the The first four counts of the declaration stated that plam- 

averred^that ' tVas * au attorne >’> an< ^ ^ at defendant maliciously con- 

the libel was triving and Attending to injure him in his good fame , and 

cerning^iim " a ^ s0 * w sa ^ business and profession of an attorney , pub- 

generally/'and fished the libel in question, “ of and concerning him the said 

cerning 1dm" plaintiff , a n d of and concerning him in his said business and 

in Hjs busi- profession of an attorney” There were two other counts 
ness and pro- 1 J J . 

fession of an not necessary to advert to particularly. The libel set out 

IlddTiiat * n declaration purported to be a speech of counsel at a 

this was a trial of the plaintiff on a criminal charge: and it stated, after 

gation, e a nd G setting out the speech, that a witness was called, who proved 

that though all that had been stated by counsel, and that the plaintiff was 

could not* immediately after that acquitted, upon a defect in proving 

prove he was some matter of form. The declaration alleged that the 
a certificated . . . 

or practising defendant well knowing the premises, and wishing to cause 

thne^die* 1 ibel to believed that the plaintiff had really been guilty of 

was published, the offence with which he was charged, composed and 

entitled™ 5 published the libel. The defendant pleaded the general 

maintain the issue, not guilty, and five special pleas. To all the pleas 
action for the ... . , ... 


cerning him 
in his busi* 
ness and pro¬ 
fession of an 
attorney : n 
Held, that 
tbis was a 
divisible alle¬ 
gation, and 
that though 
the plaintiff 
could not 


libel on his 

character 

generally. 


except the first there was a demurrer, which was argued in 
Trinity , 1821 («)• On the trial of the issue of not guilty, 
before Abbott , C. J. at the London Adjourned Sittings 
after Michaelmas, in the same year, it appeared in evidence, 
that the plaintiff had been admitted and enrolled as an 
attorney of this Court on the 5th July , 1813, but failed in 
proving that in 1819, when the libel was published, he had 
taken out his certificate, or had practised as an attorney 
during that period. Whereupon it was 6bjected, that as 
the libel was described in the declaration to be of and con¬ 
cerning the plaintiff, and of and concerning him in his busi¬ 
ness and profession of an attorney, and as it was not proved 


(a) See 4 B. & A. 605. 
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that he was a certificated attorney pursuant to the 37 Geo. 3. 

c. 90. there must be a nonsuit. The Lord Chief Justice 

thought the objection fatal, and nonsuited the plaintiff, 

with liberty, however, to move to set the nonsuit aside. 

• « 
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Copley, S. G. in Hilary Term, 1822, moved accordingly 
and contended that the allegation in the declaration on which 
the objection arose, was divisible ; but supposing it to be 
necessary to prove that the plaintiff was a certificated prac¬ 
tising attorney at the time the libel was published, (which 
he denied to be necessary for this purpose, inasmuch as the 
plaintiff was admitted and on the rolls,) still as the libel was 
also alleged as matter of inducement to be of and concern¬ 
ing him in his personal character, without reference to his 
business and profession of an attorney, the action was sus¬ 
tainable. He cited Figgins v. Coggswell (a) as a case in 
point, aud oil the authority of that decision the Court 
granted a rule nisi; the Court then intimating as their opi¬ 
nion, that if the publication was libellous of the plaintiff, 
whether he was an attorney or not, the action would be 
maintainable. 


Scarlett , brougham, Robinson and Platt , shewed cause 
in Trinity Term, 1822. The allegation that the libel was 
of and concerning the plaintiff, and of and concerning him 
as an attorney is entire, and the proof must be coextensive 
with the whole allegation. The plaintiff sets out in the 
declaration, by describing himself as an attorney, and all 
the subsequent allegations refer back to that description, 
and relate to him as an attorney, and in that character only. 
[ Bat/ley, J. The declaration alleges the libel to be of and 
concerning him personally, and of and concerning him as an 
attorney. Is not proof of either enough ?] This is not a 
divisible allegation. The introduction of the word M and” 
ties up the whole, and forms one entire proposition. There 


(«) 3 M. & S. St‘>9. 
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is no distinct and independant allegation that the libel is of 
and concerning him generally . [Bayley, J. There are 
two distinct allegations, one of him generally ; and another 
of him as an attorney. If the libel is proved to be of him^ 
generally, there is no necessity, I apprehend, to prove that 
he was in fact an attorney. The general proof will sustain 
the declaration.] This objection was not taken at the trial, 
and ought not now' to prevail. It was not pretended then, 
that proof of the libel being of and concerning the plaintiff 
generally would be sufficient. This is, however, one entire 
allegation. It is a general rule, that an averment must be 
proved, though irrelevant and immaterial. The case of 
■Biggins v. Coggsz&ell is distinguishable from this, because 
there it appeared that the slanderous matter was of and 
concerning the plaintiff in one trade only. The same ob¬ 
servation is applicable to the case of Hall v. Smith (a ); 
and in both those cases the point arose upon the matter of 
inducement. This is not matter of inducement, but is part 
of the description of the libel published. Smith v. Tay¬ 
lor (6) is in principle in point with the present case, and 
shews the necessity of giving adequate proof of the descrip¬ 
tion of the slander. The plaintiff, therefore, having failed 
in proving his description of the libel, cannot maintain this 
action. 


Copley , S. G. and Chitty, coutrA. The principle upon 
which this case must* be decided is, that in all actions of 
tort, it is unnecessary to prove all the allegations in the 
declaration; but only so much as will prove the injury of 
which complaint is made. The plaintiff in this case having 
proved that the libel is of and concerning him generally, he 
has done enough. If the matter per se is libellous of the 
plaintiff'generally, without reference to any particular cha¬ 
racter or profession, it is a known and acknowledged prin¬ 
ciple, requiring neither argument nor authorities, that the 


(«.) 1 M. & S. 287. 


(, b ) 1 N. R. 196. 
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action is sustainable, This case is distinguishable from 
Teesdale v. Clement (a), because there the fact on which 
the plaintiff failed in proof was material to the defamatory 
character of the libel itself. Now here the fact which the 

I * 

plaintiff has failed in proving is wholly immaterial. But, 
admitting its materiality, still it was sufficient to shew that 
the plaintiff was admitted and enrolled as an attorney. It 
was unnecessary to shew that he was either certificated or 
admitted. If he acts as an attorney, though he does not 
prosecute or defend any suit, it is enough. In Berryman 
v. Wise (b) f it was decided in an action by an attorney for 
words spoken of him in his profession, that he need not prove 
that he is an attorney by his admission, or by a copy of the 
roll of attomies; it is enough to prove that he acted as 
such. The case of Figgim v. Coggswell is a parallel au¬ 
thority, and the principle of Roberts v. Camden (c) is also 
applicable. There is no rule of law which puts libels on 
a different footing from any other species of tort. The old 
rule is, that the plaintiff may recover as much as he can 
prove. Here the plaintiff has proved that the libel is of and 
concerning him generally, and that is enough to sustaiii the 
verdict, and therefore this rule must be made absolute (d). 

.Abbott, C. J.—The question is whether these are 
words of description; and if so, whether they must be proved.' 
The case is of considerable importance, and we shall take 
time to consider of it. 

* Cur. adv. vu/t. 


Judgment was now delivered by 


Abbott, C. J. who, after detailing the facts of the case, 
briefly stated, that it was in all respects parallel to May v. 


(a) 1 Chitty’s Rep. 60S. (b) 4 T. R. 366. (c) 9 East. 93. 

(d) Vide Palmer, 259. 2 $.&A. 360. Id. 685. 1 Campb. 139.530. 

2 Campb. 76 & 58S. 4 M. & S. 532. Cowp. 672. 2 Stark. 510. 

5 T. 11 . 496. * 
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Brown (a), and must be governed by the decision of the 
Court in that case. The rule for setting aside the nonsuit 
must therefore be made absolute. 

Rule absolute. 


(a) Ante, t)70. 


Tuesday, 
July 6. 

Where by a 
Judge’s order, 
a cause and 
all matters in 
difference be¬ 
tween the tes¬ 
tator of an ex¬ 
ecutor and the 
defendant, 
were referred 
to arbitration, 
and the arbi¬ 
trator awarded 
that a sum 
certain was 
due to the de¬ 
fendant upon 
the balance of 
accounts, and 
directed the 
executor to 
pay the money 
ofct of assets 
on a given day 
without deter¬ 
mining whe¬ 
ther in point 
of fact the ex¬ 
ecutor had 
assets to pay 
the money on 
the day ap¬ 
pointed : 

Held, that the 
award was not 
void for uncer¬ 
tainty. 


Love, executor, v. IIoneybourne. 

* 

BY a Judge’s order, this cause (which was an action of 
assumpsit) and all matters in difference between the plain¬ 
tiff’s testator and the tlefendaut, were referred to arbitration. 
The arbitrator, upon the investigation of the accounts, 
ascertained that there was a balance against the plaintiff’s 
testator of 48/. 6s., and by his award directed the plaintiff 
to pay that sum to the defendant out of the assets in his 
hands as executor, on a particular day named in the award. 
A rule nisi was obtained on a former day to set aside the 
award, on the ground that it was void for uncertainty, inas¬ 
much as the arbitrator had not ascertained whether in 
point of fact there were any assets in the plaintiff’s hands to 
pay the sum awarded. 

% 

C. F. Williams , on shewing cause, was stopped by the 
Court. 

« 

Ii. Bayly in support of the rule. The award is uncer¬ 
tain, because it directs the plaintiff to pay the sum awarded 
on a given day out of assets, when non constat that there 
will be any assets in his hands on the day appointed. This 
is not like a judgment, quando the executor has assets, 
which would be sufficiently certain. The*arbitrator should 
have ascertained by his award, whether there would be 
assets in the plaintiff’s hands on the day appointed for the 
payment of the money; and if he had not the means of pay¬ 
ing on that day, quacunque via data, the award is'void for un- 
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certainty. Submission by an executor or administrator to a 
reference, is not an admission that he has assets, Pearson v. 
Henry (a). Here the plaintiff is ordered to pay at all 
events, without ascertaining whether there will be assets, 
and therefore (be award is bad on the face of it, because it 
is uncertain whether the executor shall pay any thing, inas¬ 
much as he is not bound to pay, if he has fully administered 
his testator's effects. He referred to Worthington v. Bar- 
low ( b ). 


m 

1824. 

Wv 

Love 

v. 

HONEY- 

BOURNE. 


Abbott, C. J.—I think we cannot set aside this award 
for uncertainty. One part of it is unquestionably certain, 
namely, that part which finds that the plaintiff, as executor, 
is indebted upon the balance of accounts to the defendant, 
in the sum of 48/. 6s. of lawful money of Great Britain. 
The part of the award which directs the plaintiff to pay 
that money on a given day out of the assets of his testator’s 
estate, is totally independent of the question of amount. 
It appears to me, that this latter part of the award does not 
conclude the question of assets, but leaves that open. 
If the award is void for uncertainty, it will do no harm, the 
question of assets being left open. I am satisfied, however, 
that if the submission to the reference has concluded the 
question of assets, the plaintiff has concluded himself 
without any fault “of the arbitrator; but that is a question 
which we are not called upon to decide. It is enough to say 
for the present, that that part of the award which fixes the 
balance due, is certain beyond all njanner of question, though 
the other part of it may not conclude the plaintiff from 
questioning whether he has any assets or Inot to pay the 
money. The question is, whether the award has ascertained 
the plaintiff’s chargeability with sufficient certainty, and I 
think it has. * 


Holkoyd, J. (c). —By the submission, all matters in 

(a) 5 T. R, 6. # (b) 7 T. R. 453. 

* (c) Bui/ley, J., was absent. 
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difference between the parties are referred to the arbitrator, 
who, instead of finding any thing to be due to the executor, 
finds that a balance of 48/. 6s. is due to the defendant. 
Then the award goes on to say, that which Mr. Hayly 
contends makes it uncertain; but even supposing that part 
of die award not to be sufficiently certain for not deter¬ 
mining; whether the plaintiff has auy assets, still that will 
not vitiate' the other part of the award. There may be a 
sufficient reason for the arbitrator not having determined 
that point. He may not have had the means of ascertaining 
what funds were in the plaintiff’s hands ; but the law im¬ 
ports that the money is to be paid in the way directed by 
the arbitrator. The'arbitrator awards that the money shall 
be paid by the plaintiff out of the assets, upon a day which 
he fixes; i. e. if there are any assets in his hands at that 
time. If the plaintiff had fully administered at that time, 
he would not be bound to pay, even according to the terms 
of the award. But assuming that part of the award to be 
bad, still it would not make void the residue, which ascer¬ 
tains that the one party is indebted to the other in so 
much money. The direction as to the manner in which 
the money is to be paid would not affect the adjudication 
as to the feum actually due. 


Littledalk, J., concurred. 


Hule discharged. 


Wednesday, The King v. Joseph Turner. 

July 7. 

Where a de- The defendant having been indicted at the Doncaster 

removed an Borough sessions for an assault on Anti Lister, removed 

indictment the indictment, by certiorari, into this Court, and entered 

Sons hnefthis into the recognizance required by the statute 5 W. 8c M. 

Court by cer¬ 
tiorari, and was convicted, hut died before he could Ue brought uj> for judgment: 
Held, that bis bad were liable to pay the taxed costs of the prosecution, under 5 W. 
& M. c. 11. s. 3. 
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e. II. s. 2. The defendant was tried and convicted at the 1824. 
last Lent Assizes for the county of York , but died before 
the day in banc. The prosecutor, in pursuance of the 3d The King 

section of the statute, caused his costs to be taxed in the Turner. 

Crown Office, according to the course of the Court; but not 
being able to obtain payment of them, moved by counsel 
on a former day for a rule calling upon the defendant’s 
sureties to shew cause why thejr recognizances should not 
be estreated, an affidavit being produced that C. Lister, the 
husband of the prosecutrix, was the party grieved. Rex v. 

Ftttmore (n) was cited as an authority expressly in point. 


I). F. Jones now shewed cause. ‘Whether the bail in 
this case are liable to pay the prosecutor’s costs will de¬ 
pend upon the construction which the Court will put upon 
the 5 IV. & M. c. II. s. 3. which enacts “ That if the 
defendant prosecuting the writ of certiorari be convicted of 
the offence for which he was indicted, the Court shall give 
reasonable costs to the prosecutor, if he be the party grieved 
or injured, which costs shall be taxed according to the 
course of the Court; and the prosecutor for the recovery 
of such costs shall, within ten days after demand made of 
the defendant, and refusal of payment on oath, have an at¬ 
tachment granted against the defendant by the Court for 
such his contempt; and the recognizances shall not be dis¬ 
charged till the costs so taxed shall be paid.” Now this 
motion was made on the authority of Rex v. Finmore, but 
that case seems to have been decided without due consider¬ 
ation, the counsel in support of the motion having been 
stopped by the Court. The question is, whether the word 
u convicted,” in the statute, means a conviction by the ver¬ 
dict of the jury, without the judgment of the Court. If 
the former, it is clear that the bail would not be liable for 
costs, because the defendant is prevented from being 
brought up for judgment by the act of God. The bail 
have performed the condition of their recognizance. 


(«) 8 T. R. 400. 
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The defendant appeared, pleaded, gave regular notide of 
trial, and tried the indictment, which was all that the bail 
undertook should be done. Conviction, in the statute, 
means a judgment, and no costs are due until a conviction; 
and the bail cannot be called upon until some part of the 
condition of their recognizance is forfeited. In Rex v. 
Lyon {a) the bail were held liable only because the recog¬ 
nizance was forfeited for npt proceeding to trial according 
to notice; and in Rex v. Earl (Jb), where there was a rule 
for the prosecutor of an information to pay costs for not 
going on to trial, as the defendant died before they were 
paid, it was holden, that the executor could not have them, 
and that he would not have been liable if the testator had 
been ruled to pay them. Had there been a complete for¬ 
feiture of the recognizance, perhaps the bail would have 
been liable; but here they have done every thing which 
they were required to do. At all events the prosecutor is 
premature. He ought to have shewn by affidavit that he 
had demanded the costs of the defendant before his death, 
or that a demand had been made of his administrator. In 
Rex v. Finmore there was an affidavit to that effect. There 
is no affidavit here as to the time when the defendant died, 
or that there was any personal demand made of him before 
his death. Before the bail can be made liable, there must 
be a demand made of the defendant’s personal representa¬ 
tive. This does not appear to have been done, and there¬ 
fore this rule must be discharged. 


Brandt , in support of the rule, was stopped by the Court. 


:V 


Abbott, C. J.—I think the case of Rex v. Finmore is 
a decisive authority. There an indictment having been 
preferred against the defendant at the quarter-sessions, he 
removed it hither by certiorari, giving the usual recog¬ 
nizance required by the statute. He was found guilty 
at the assizes, and afterwards died before the day in 


(/») 2Stra. 374. 


(a) 3 Burr. 14(51. 
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banc. The costs of the prosecution were afterwards 
taxed; and they not having been paid by the administrator 
of the defendant, a rule was obtained calling on the defend¬ 
ant’s bail to shew cause why their recognizance should not 
be estreated on the usual affidavit, stating that the prosecu¬ 
tor was the party grieved (a ); and the Court held that the 
case came expressly within the words of the statute, which 
are, “ that the said recognizance shall not be discharged till 
the costs so taxed shall be paid.” I am clearly of opinion 
that ft convicted” does not mean convicted by the judgment 
of the Court, but convicted by the verdict of the jury. The 
object of the statute allowing the certiorari in these cases, 
is to indemnify the prosecutor for the extra expense to 
which he is put by removing the indictment from the in¬ 
ferior to the superior jurisdiction, and whether the defend¬ 
ant be prevented by the act of God from coming up to re¬ 
ceive judgment, makes very little difference to the prosecu¬ 
tor as to the expenses he has incurred. The defendant 
being dead, the prosecutor has no remedy by attachment, 
and therefore can have recourse only to the bail. It is said 
that a demand should have been made of the defendant’s 
personal representatives; but non constat that he has any 
personal representatives upon whom a demand could be 
made. The bail do not now shew by their affidavit that he 
has any personal representative; and the onus lay upon 1 
them to have done so, if that fact could have availed them 
anything. 


1824 . 


The King 
v. 

Turner. 


Bay ley, J.—-I am of the same opinion. The word 
“ convicted,” by the statute clearly means convicted by the 
verdict of the jury, and not convicted by the judgment of 
the Court. 

Holroyo, J. concurred (6). 

Rule absolute. 


(«\ Vide 2 T.R. 47. 5 Id. 33. and 7 Id. 32. 
(6) Littlcdale, J. was absent. 
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July 7. 

A resident in¬ 
habitant of a 
town corpo¬ 
rate ha9 a right 
to inspect and 
take copies of 
a by-law of the 
corporation, 
pending an 
action against 
him for a 


Harrison and another v. Williams. 

Cum 1 Y on a former day obtained a rule calling on the 
Corporation of the City of Chester to shew cause why a 
mandamus should not issue directed to them, commanding 
them to p'ermit the defendant to inspect the corporation 
books, for the purpose of seeing and taking a copy of the 
by-laW for the violation of which this action was brought. 
It was an action of debt by the treasurers of the corpora¬ 


breach of the 
same, although 
he is not a 
corporator; 
ana manda¬ 
mus will lie 
for this pur¬ 
pose. 


tion, to recover penalties against the defendant for exercising 
the trade of a tanner \vithin the city, contrary to a by-law of 
the corporation, which forbids persons carrying on trades 
within the city who are not freemen thereof. The motion 
was made on the authority of The Brewers' Company v. 
Benson (a). 


D . F. Jones now shewed cause. The defendant not be¬ 
ing a member of the corporation has no right to inspect its 
books. He is to all intents and purposes a stranger and a 
foreigner, and, therefore, the Court has no authority to 
compel ttic corporation to submit its books to his inspec¬ 
tion. The case of The Brewers' Company v. Benson has 
■been virtually overruled by subsequent decisions; Talbot v. 
Villeboys ( b ), and Hodges v. Atkisif). But in the Mayor of 
Southampton v. Graves(d), in which all the authorities upon 
this subject were fully considered, it was expressly held, that 
pending an action by a corporation for tolls, the Court will 
not grant leave to inspect the corporation muniments-on 
application of the defendant, a stranger to the corporation. 
Though the action in that case was for tolls, still the prin¬ 
ciple of the decision is applicable to this, because here the 
defendant, a stranger, is seeking to inspect the corporation 

muniments* The decisions in later times have allowed this 

* 

(a) Barnes, 236. (6) 3 T. R. 142. in which it is cited. 

(c) 3 Wils. 398. Id) 8 T. R. 590. 
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advantage to corporators, who may be supposed to have an 
interest in the proceedings of the corporation; but it would 
be an anomaly if a perfect stranger were allowed such a pri¬ 
vilege. Whatever a court of equity may do, it seems clear 
that a court of law has no power to order such an inspec¬ 
tion. In the case last referred to, Lord Kenyon said, 
“ Lord Hardwiclce(a), who perfectly well understood the 
boundaries between the courts of law and e'quity, ex¬ 
pressly said, that courts of law cannot grant such an inspec¬ 
tion as is prayed for in this case, though a court of equity 
can; but then a court of equity will only do it in certain 
cases, after examining into the circumstances of the case/' 
The same learned judge illustrates the*injustice of the prin¬ 
ciple by putting this case: “ suppose an application of this 
kind were granted in a court of law against a purchaser of 
an estate for a valuable consideration without notice of 
some prior estate, the defect is disclosed to the adverse 
party, who gets possession of the prior deeds and then 
defeats such purchaser at law.” Corporations, like indivi¬ 
duals, have their rights and estates, and there is no more 
reason for compelling a corporation to exhibit its muui- 
ments to an adverse party, than there is for compelling a 
private individual to exhibit his title deeds. But in point 
of fact, there can be no necessity in this case for an inspec¬ 
tion of the by-law*iu question, because it will be a neces-* 
sary part of the plaintiff’s case to produce it in evidence on 
the trial, and then the defendant will have- abundant oppor¬ 
tunity of knowing what he is called upon to answer. He 
has no more right beforehand to see the by-law than he 
would have to see the title deeds of a plaintiff suing in his 
individual character. At all events this application is pre¬ 
mature, because the affidavit upon which the rule nisi was 
founded, does not Shew any application, aud refusal, to-see 
the by-law, which is necessary before the defendant can 
conie to the Court to require a compulsory inspection. 


1894. 


Harrison 


v. 

Williams. 




(a) 2 Ves. 620. 


• 3 H 


VOL. IV. 
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1824. Chitty , control. This case is perfectly distinguishable 

from The Mayor of Southampton v. Graves, which was an 
Harrison ac tion against the defendant for certain tolls for wharfage on 

V* 4 

Williams, landing goods. Here the action is founded on a by-law 
which affects all the inhabitants and resiants of the city of 
Chester at large, and that was the ground of the decision in 
The Brewers’ Company v. Benson. If the defendant is to 
be sued in penalties for violating a by-law of the corpora¬ 
tion, lie has at least a right to know by what authority, and 
upon what principle it is founded. This application is jus¬ 
tified upon public grounds, and does not seem to affect the 
rights of property with which the corporation may be in¬ 
vested. It is perfectly distinguishable from the case of a 
defendant desiring to inspect the title deeds of a plaintiff, 
which affect his private and individual rights. The case in 
Barnes has never been overruled, and on the authority of 
what is there said this rule must be made absolute. 


Abbott, C. J.— I certainly do not find that the decision 
in The Brewers’ Company v. Benson has been overruled. 
That was an action on by-laws of the company against the 
defendant for exercising the trade of a brewer, he not being 
a member of the company, and the decision seems to have 
proceeded on the ground that “ by-laws affecting strangers, 
* interest them therein,” and the Court made the rule abso¬ 
lute for the defendant to inspect the company’s books and 
take copies of thfe by-laws. 4 There is a very intelligible and 
sensible distinction between a case where a plaintiff is 
claiming tolls, which may depend upon private rights, &c. 
and that where a corporation is suing upon a by-law, which 
may affect all the inhabitants of a place, and on that ground 
I think the case of the Mayor of Southampton v. Graves is 
mainly different from this. I fully agree with what Lord 
Kenyon says, that a claim to tolls is like a claim to land or 
any other estate; and that a court of law cannot compel a 
person to shew the title deeds ofS.is estate, and that in that 
respect there is no difference between a corporation and a 
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private individual. But this case is totally different. The 
party against whom the action is brought is not altogether 
a stranger in the corporation, for he is living in a place in 
which he is under their rule and government, and if an 
fiction is foftnded upon a supposed law laid down for the 
government of the city, he cannot by any means be said to 
be a stranger, (though not a corporator), with reference to 
the law by which he is to be affected. 1 think the case 
cited from Barries is founded ?n good sense and reason, and 
I know of no case in which it has been overruled* This 
by-law is, I apprehend, made for the government of all 
resiants in the city, and as the corporation have brought an 
action for its violation, 1 think it is reasonable that the de¬ 
fendant should have an inspection of such of their books as 
will shew him what is the law of the place in which he is 
living. As to the objection that the defendant has not 
made any demand, I think this is a case in which a demand 
may be dispensed with, for this application shews that it 
would have been fruitless. 

Bay lev, J. —Every man has a right to trade in any 
place, unless the right is taken away by custom or by law, 
and he has a right, though not a corporator, to (inspect the 
corporation books for the purpose of seeing what the law is, 
which he is charged with having violated. 

Holroyd, J* and Little dale, J. concurred. 

w * 

s 

The Court made the rule absolute for a peremptory 
mandamus to the corporation to allow tlie defendant or his 
attorney to inspect such of the corporation books as related 
.to the matter in question in this cause , aud that the town- 
clerk should gisre copies of the by-laws to the defendant, 
Jthe latter paying the expense of such copies, and also paying 
the town-clerk for his attendance. 


£ 
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1824. 


Wednesday, 
July 7. 


The King v. J. Middleton. 


The driver of The defendant having been convicted and Kined 205. by 

Travefnng to tw0 justices for the Borough of Stamford in Lincolnshire , 

doa to°Y r" 88 * carr * el > ^ or living a van on a Sunday, contrary to the 

a common statute 3 Car. 1. c. I. “An act for the further reformation 

toemeaning 11 sun d r y nhuses committed*on the Lord’s day, commonly 

of the 8 Car. l. called Sunday ” («), 
c. 1. and sub¬ 


ject to the 
penalties 
thereof, for 
travelling on 
Sunday. 


D . F. Jones moved for a writ of certiorari to remove the 
conviction into this court, for the purpose of being quashed 
for insufficiency. The defendant, as the mere driver of a 
van travelling to and from London to York, is not a carrier 
within the intent and meaning of the statute. That statute 
ought to be construed most strictly, especially in modern 
times, when the necessities and convenience of commerce 
require a free and uninterrupted communication between 
different parts of the kingdom. The object of the statute 
must be taken to have been to prevent the wanton and idle 
violation of the decorum of the Sabbath day, and not to 
obstruct the free intercourse between the metropolis and 
the distant provinces of the country. Now, a van is not 
one of the carriages mentioned in the statute, and if not, 
then according to the acknowledged rule by which penal 
acts of parliament are to be construed this conviction cannot 
stand. The statute enacts, “ That no carrier with any 
horse or horses, nor waggon-men with any waggon or wag¬ 
gons, nor carmaft with any cart or carts, nor wainman with 
any wain or wains, nor drover with any cattle, shall travel 
upon the said day, upon pain that every person and persons 
so offending shall lose and forfeit twenty shillings for every 
such offence.” It would be highly inconvenient to the 
public, if in these times, this statute were to be strictly en¬ 
forced. Undoubtedly, the defendajjj^ as the servant of a 


(a) See lCar. 1. e. 1. 29 Car. 2. c.7. and 10.6c 11W. 3. c. 24. s. 14. 
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carrier, is within the mischief of the act, if his van falls 1824. 

under the description of carriages therein enumerated; but 
, i , . f The King • 

by the same rule of construction the drivers of the royal v. 

•mail coaches, and of every description of stage coach, which M dleton ‘ 

happened to ply and carry parcels and passengers on Sun- • 

day for hire, would, as common carriers, be subjected to the 

penalties of the statute at every place through which they 

happened to pass. * 

Abbott, C. J.—We are not called upon to give any 
opinion whether the drivers of mail and stage coaches are 
carriers within the purview of this statute; but we have no 
doubt whatever, that the driver of a van is a carrier within 
the intent and meaning, if not the very terms of this statute, 
which has for its object the due observance of the Sabbath 
day, and therefore ought to receive a liberal construction. 

Bayley, J. and IIolroyd, J. concurred. 

Rule refused. 


The King t>. The Lord of the Manor of Bonsall, and 


the Steward of the said Manor. Wednesday 

9 . JulyT. ’ 

ON shewing cause against a rule nisi for a mandamus to Tenants in co- 


be directed to the lord of the manor of Boipall in the copj^wlcf ° f * 
county of Derby , and to J. Wolley, the steward of es tate are in 
the said manor, commanding them to admit R. Ward , or heTr; and”it 


the co-parceners and heirs of *$. Richardson, deceased, to a 8 f ems that 
' . . they are en- 

copyhold close, or parcel of land, consisting of about six titled to ad- 

acres and a half, situate, lying, and being within the said ^payment”* 

manor, and which haibeen duly surrendered to the use of of one line to 

^ the lord, and 

* one set of fees to the steward of the manor. 
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1824. the said S. Richardson and his heirs, according to the cus- 
tom of the manor, the case on affidavit was this:— S. Rich - 
ardson, after having made his will, purchased the copyhold 

th^Manor 0 f * n < l ues tion, in 1818, and duly surrendered the same 

* Bonsall. to the use of himself and his heirs for ever, and died on the 
20th Jamary, 1823, without altering his will. He left his 
daughters, Catherine Richardson and her three sisters his 

, o 

co-heiresses at law, and they became entitled to the copy- 
hold estate in question, which was subject to a lord’s fine of 
two shillings. It appeared, that before S. Richardson had 
purchased the estate, it had been held as two separate and 
distinct copyhold tenements, by two persons, as tenants in 
common, although he had been admitted to them as one 
tenement. Catherine Richardson and her co-heiresses 
having agreed to sell the estate to R. Ward, the applicant, 
they offered themselves for admission at a court-baron, 
when the steward insisted that they must be admitted sepa¬ 
rately for their respective shares as tenants in common to 
two tenements, and demanded two sets of fees from each, 
for himself, amounting in the whole to the sum of 34/. 
13s. 4 d. which they refused to pay, but tendered him 
8/. 13s. Ad. being two sets of fees for the whole, as co-par- 
ceners. Under these circumstances R. Ward applied for a 
mandamus, in order to perfect his title, and the question 
W'as, whether the steward was not bound to admit the co¬ 
parceners as one heir, upon the payment of one set of fees. 

* 

Copley , A. G. and N. 'R. Clarke shewed cause. The 
only question in jhis case is, whether there is any substan¬ 
tial difference, as with respect to copyhold estates, between 
tenants in co-parccnery and tenants in common. Parceners 
hold their estates in severalty, and there being no right of 
survivorship, their shares descend to their heirs severally and 
respectively, and therefore the lord and his steward have a 
right to demand sets of fees from each. If this be not the 
case the lord might never have a*£®e, because, possibly 
, there would be always a tenant living; inasmuch’as the heir 
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of a co-parcener becomes a co-parcener with the survivors. 
It maybe conceded, that for some purposes co-parceners are 
considered as but one heir, but that is not so with respect 
to copyholds: 'the moment it is established that they have 
several interests, as they undoubtedly have here in point of 
legal effect, that moment the lord becomes entitled to se¬ 
veral sets of fines. If the interests of tenants in common in 
a copyhold are distinct, and a separate fine is payable by 
each, the same reason applied to co-parceners, in order that 
the lord may not be prejudiced in his manorial rights. 
There certainly is no case to be found in which this ques¬ 
tion has been brought before the Court, but upon principle 
and analogy it seems clear that the consequence pointed out 
follows as of course. At all events, the estate in question 
must be considered as two tenements, and therefore there 
are at least two sets of fees payable. The estate formerly 
consisted of two separate tenements, and though they may 
be now united into one tenement, still, according to Attree 
v. Scott (a), the multiplication of fees continues. But Rex 
v. Rennelt (b) shews, that a copyholder who claims by de¬ 
scent cannot have a mandamus to the lord to admit him; 
his proper remedy is in Chancery. Lit. s. 66,67- Cro.Jac. 
368. 1 Rot. Jlbr. 108. 


1824 . 
The Kikg 


The Lord of 
the Manor of 
Bohsall. 


Campbell, contra. Here the co-parceners constitute in 
point of law but one tenant and one heir, and consequentlyare 
entitled to be admitted upon the payment of one fine to the 
lord, and one fee to the steward (c). * In point of fact, two 
sets of fees were tendered, which is double what the steward 
was entitled to demand, for upon the authority of Garland 
v. Jekyll(d), the testator, S. Richardson , having been ad¬ 
mitted to the whole estate as one tenement, the steward had 
» 

(а) 6 East, 476. 

(б) 2 T. It. 197. 

(c) See Watkins on Copyholds, 277, 8. 3 T. R. 165. 2 Plow. 614. and 

9 Mod. 62. ^ 

( d ) 7 J. B. Moore. 2 Bing, 273. S. C. 
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] 824. no right afterwards to consider it as two. [Here the Court 

stopt him.] 

The King r J 

* v. 

th^Manor^f Abbott, C. J. —If an heir applies to the Court for a 
Bonsall. mandamus with a view to try the title to a copyhold tene-‘ 
‘ ment as against a stranger, the Court may refuse the writ 

on his behalf, for as respects the stranger he has no title, 
but the bare.admittance and the payment of the fine to the 
lord (a). But when the application for a mandamus is 
where tjiere is no dispute between the heir at law and a 
stranger, then the case stands on a different footing. Here 
there is no dispute between the heir at law and any other 
persons; and the title the co-parceners is out of the 
question. I have no doubt in the present state of things, 
that for the purpose of taking the inheritance the co-par¬ 
ceners form but one heir, and that they are entitled to be ad¬ 
mitted as one heir, but I am not so clear whether more than 
one fine, or more than one set of fees, can or cannot be taken 
upon their surrender or their admittance. The present in¬ 
clination of my opinion is, that they may make a joint sur¬ 
render upon the payment of one fine and one set of fees. 
It is laid down, that co-parcerners may join in a demise, and 
if they may do that, 1 do not see why they may not join in a 
surrender, and be liable only to one set of fees. Upon that 
point, however, I wish to give no opinion *with the same 
confidence that I do upon the other. The proper course 
will be to direct a mandamus to issue commanding the lord 
and his steward to admit the ersOtis applying, and to accept 
their surrender, paying the lawful fees. If the lord or his 
steward shall ^hereafter wish to have the further opinion of 
the Court upon the point whether more than one set of fees 
may be lawfully demanded, it will be competent for them 
to do so, by making a return to the mandamuft. 

Bay ley, J.—I have no doubt as to the propriety of 
granting a mandamus, for this is not merely the application 

(a) See Rex v. The Brewers' Company, ante, 493. * 
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of the heir, but of the person to whom the heir is desirous 1824. 
of conveying the estate; and therefore he has a right to 
clothe himself with the legal title, in order that he may stand The ^ KN0 
in the relation of tenant and convey it to others. Upon the The Lord of 
subject of the fees to be paid, 1 own, that as at present ^Bonsall.^ 
advised, I think the co-parceners are entitled to be ad¬ 
mitted upon the payment of one fine to the lord, and 
one set of fees to the steward upon admittance*; because 
the law considers them as constituting one entire heir. 

The inheritance descends entirely to all the co-parceners, 
and remains entire in them until they make a severance. 

If they afterwards make a severance, then they will convey 
in distinct parts; but if, instead of severing and con¬ 
veying in parts, they all join in conveying to the same 
party, it seems to me there ought to be but one fine 
payable to the lord, and one set of fees payable to the 
steward; and then that mischief which, with reference to 
copyhold estates, is considered as existing, will be pre¬ 
vented : for it has been considered till lately, as a doubtful 
point, whether, when there has been once a severance and 
disunion of the estate, that would take away from the lord 
the right to different heriots, and from the steward the right 
to distinct fees. But in the case of an inheritance descend¬ 
ing entire, and continuing entire until some act is done 
to sever it, I think the act of all the co-parceners in con¬ 
veying the estate, has not the effect of severing it; but 
that it passes from them as an entire estate, and conse¬ 
quently but one set of fees is 'payable- 

Holroyd, J.—At present the co-parctners,have the 
unity of the estate in them, and they may pass it from them 
cither by a joint conveyance or a joint demise; and that 
being the case, the law considers them as one heir. In the 
case of freehold, co-parceners may be tenants to one praecipe, 
because they have the unity of the estate in them. The 
same principle applies ip»the case of copyhold. At present 
the unity of estate being in these co-parceners, 1 think there 
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, The Kmo 
v. 

Tl^e.Lord of 
the Manor of 
Bossall. 


should be but one fine, and for the same reason it seems to 
me that, the steward would be entitled to one set of fees only 
upon the admission of the different persons constituting one 
tenant, 


Littledale, J.— I am of opinion that an heir is entitled 
to a mandamus to admit in the case mentioned by my Lord 
Chief Justice. Here it is of importance to the purchaser 
of the estate, to know that he has a good title from the heir, 
and fqr that purpose it is necessary that the heir should be 
admitted. I also think that these co-parceners are in law 
but one heir, and are entitled to be admitted as one heir. 
Whilst the estate is united in them, co-parceners may join 
in one surrender. They may join in one avowry, and so in 
a surrender; and if so, why may they not be admitted upon 
the payment of one fine to the lord, and one set of fees to 
the steward ? I really see no reasou why they may not. 


Rule absolute. 


Wednesday, Brown V. MURRAY. 

July 7. 

After notice CASE for a libel, to which the defendant pleaded not 
i°[ t [ iaI in a guilty, and several pleas of justification. The declaration 
which a justi- bad been delivered on the '29th April lasf, and issue having 
pleaded,The keen joined on the defendant’s pleas, which were pleaded 
Court post- last term, notice of trial was given for the adjournment day 
to enable the 1 i° Middlesex after this Term.* On Friday last, a rule nisi 
defendant to was obtained for postponing the trial until the sittings after 
nesses from next Michaelmas Term, on the defendant’s affidavit, that 


abroad, (the there were material and necessary witnesses to his defence, 
sources of the J 1 


proposed evi- (whose names were mentioned) now at the Ionian Islands, 

particularly an d without whose testimony he could dbt safely proceed 

pointed out), to trial. The affidavit further stated, that he was not ap- 

theterm°ofhis prised, until after notice of trial had been given, of the 

undertaking materiality of the evidence of the witnesses named. 
to admit on J 

the trial the publication of the alleged libel. * 
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' Denman, C. S., and Brougham , now shewed cause, and 
contended that this was a case in which the trial ought not 
to be postponed. According to the doctrine lately laid 
dpwn (a), the publisher of a libel must, before he publishes 
it, be able to vouch the truth of his statement, and be fully 
prepared to justify himself when called upon. Now here, 
the application to postpone the trial is not made until after 
notice of trial is given ; so that, upon that genefal ground, 
this rule cannot be made absolute. At all events, it ought 
to be imposed as a term upon the defendant, that he should 
admit the publication of the matter charged to be libellous. 
It is by no means a matter of course, to postpone any trial 
after regular notice given, and more especially in the case of 
a libel, where the injury to the plaintiff by delay is most 
grievous. 

Parke , in support of the rule. This is distinguishable 
from the case, where a defendant may reasonably be expected 
to be fully prepared for his defence, because here the 
materiality of the witnesses was not ascertained until after 
notice of trial was given ; and the particular sources of in¬ 
formation arc pointed out, and the names of the witnesses 
are mentioned, which need not have been done. This, 
therefore, is not an application for unnecessary delay, but 
is made bon& fide for the furtherance of justice. . 

Abbott. C. J.—What was said in*the case alluded to 
by the plaintiff’s counsel is carried here a little further than 
the Court intended it should be. The general observation 
that a defendant in a libel cause should be fully prepared to 
defend himself, applies to all cases ; and where there is a 
bona fide ground for delaying a cause, the Court will inter¬ 
fere. I recollect an application having been made by a 
defendant in a libel case, to postpone the trial until he could 
get particular information necessary to his defence; but 

* (a) See Rex v. Harvey, ante, vpl. iii. 
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inasmuch as the particular sources whence he expected to 
derive his information were not pointed out, the Court 
would not interfere. But here the defendant does point 
out specifically the particular sources of information, and 
he even gives the names of his witnesses. I think, there¬ 
fore, that the rule should be made absolute, but on the 
terms of the defendant undertaking to admit the publication 
of the alleged libel; the costs of this application to be costs 
in the cause. 


The other judges concurred. 


Rule absolute (a). 


It is not ne¬ 
cessary, in an 
affidavit to 
postpone a 
trial on the 
absence of 
material wit¬ 
nesses, to 
name the wit¬ 
nesses. 


(a) On the same day a similar application was made in another libel 
cause, (Buckingham v. Banks,) and for leave for the defendant to exa¬ 
mine witnesses on interrogatories In Upper Egypt; and it being ob¬ 
jected, that as the defendant did not specify by name, in his affidavit, 
the witnesses material and necessary to his defence, the Court ought 
not to postpone the trial; 

The Court said, it was not usual, and certainly not requisite, to 
name the witnesses whom the party deemed necessary and proposed to 


examine. 


Rule absolute. 


Wednesday, 
July 7. 

4 

A defendant 
convicted of a 
misdemeanor 
and adjudged 
by this Court 
to pay a fine 
to the king, 
and to be im¬ 
prisoned in the 
custody of the 
marshal for a 
term certain, 
and to remain 
in custody 
after the expi¬ 
ration of his 


The King v. Bennett. 

'PHIS defendant had been convicted df a misdemeanor, 
and sentenced by the Court to be confined in the custody 
of the marshal of the Marshalsea of this Court, for twelve 

t 

calendar months, and to pay fo the king a fine of 1000/., 
and ordered to remain in custody until the fine should be 
paid. Thq, ternf of the defendant’s imprisonment having 
expired, but he being unable to pay the fine, 

Curwood now applied on his behalf, that he might be 
admitted to the privilege of the rules of the prison, until he 
should be enabled to pay the fine; and he submitted, that 


imprisonment as the defendant was a debtor of our lord the king, he was 
until mlNfine • _ 

should be paid, was, after the expiration of his defined term of imprisonment and 
before dm fine was paid, admitted to the rules for a term limited, in ‘consequence 
of the dangfrous state of his health. , 
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in principle in the same situation, and was entitled to the 
like privilege, allowed to other debtors. There might be 
a distinction, perhaps, between a crown debtor in execution 
for penalties, and a person in execution and remaining in 
custody for n6n-payment of a fine imposed upon him as a 
punishment; but under the special circumstances disclosed 
in the affidavits now produced, he prayed that the defendant 
might be admitted to the rules. He produce4 the affida¬ 
vits of the defendant and twfo physicians respectively, 
stating that the defendant was in an ill state of health, and 
that unless he was allowed air and exercise, his life would 
be in danger. 


m 

\ * 

1824. 

The Kino 
v. 

Bennett. 


Notice of this application having been given to Mr. 
Attorney-General , and no opposition being made to it on 
the part of the crown, 


Abbott, C. J. said, In order that we may not establish 
a precedent for holding that a person remaining in custody 
under circumstances similar to the present, is entitled to 
the privilege of the rules, we shall make a special order, and 
do now order accordingly, that the marshal be at liberty to 
allow the benefit of the rules to the party now applying 
until the fourth day of next Term, if he shall think fit. The 
rule will be drawn up upon reading the affidavits of the de¬ 
fendant, and of the physicians who depose to the state of 
his health. 


A rule was accordingly drawn up in the terms dictated by 
the Court. 


Herbert and another, Executors, v. Keal. 

ON shewing cause against a rule nisi for judgment as in Executors are 
.. ® J bound to give 

case of a nonsuit for not proceeding to trial pursuant to no- a peremptory 

tice, the question was, whether the plaintiffs, who sued as 

executors, could be compelled to give a peremptory under- trial, in like 

taking to proceed to triad at a time stipulated; and ITthenjIain- 

* tiffs, but they are not liable to costs on discharging the rule. 
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Hie Court said, they could not make any distinction in 
this respect between executors and other plaintiffs. They 
must proceed peremptorily, or submit to a stet processus, 
8tc. 

• 9 

It was then submitted, that the rule could only be dis¬ 
charged with costs, inasmuch as the defendant had been 
obliged to. come to the Court after repeated delays on the 
part of the plaintiffs; but • 


The Court said, that the rule as to costs in the case 
of executors applied to motions for judgment as in case 
of a nonsuit, in like manner as if the cause had ac¬ 
tually proceeded to trial and judgment. 

Chitly , for the plaintiffs; Abraham, for the defendant. 


Rule discharged, upon the plaintiffs 
undertaking to give a peremptory 
undertaking to try at the Sittings 
after this Term (a). 

. (o) See 14 G. 2. c. 17. Willes, 316. Barnes, 130. 2 Ii. Bl. 277. 

7 Price, 709. Tidd, 8th ed. 823. 30. 2 Archbold's Prac. 214. 


•Wednesday, The King v. The Sheriff of Middlesex, in a cause of 
• Halliday v. Locke. 

defendanTob- C/HITTY on a former day obtained a rule nisi for setting 
tained two aside an attachment agaiqst the sheriff, with costs, for irre- 
time forjusti- gularity. Notice of justifying bail had been given by the de¬ 
fying baih and fendant Locke fl>r the 28th June. On that day the bail did 
that in the not attend; but upon an affidavit being produced, the 
plaintiff 6 ™ ^ eanie ^ Judge presiding in the bail-court granted two days 
should be in further time for justifying, and the usual rtile was drawn up 
sUuatbnas f° r that purpose; and it was thereby ordered, that in the 

he might meantime the plaintiff should be in the same situation as 
otherwise 

have been by the practice of the Court, and in the interval' the plaintiff demanded a 
plea:—Held, that the justification of bail was not thereby waived. t 
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lie might otherwise have been by the practice of the Court. 
On the following day the plaintiff’s attorney demanded a plea, 
and the defendant not having justified his bail on the 30th 
Juney the plaintiff proceeded by attachment against the 
sheriff. The ground urged for setting aside the attachment 
was, that the plaintiff’s demand of plea was a waiver of 
the justification. 


1824. 


The King 
v. 


The 

Sheriff of 
Middlesex. 


Reader shewed cause, and contended that the plaintiff’e 
proceedings were perfectly regular. A demand of plea is 
no waiver of justification under the circumstances of this 
case. The plaintiff would not be in the same situation that 
he might otherwise have been by the practice of the Court, 
if he had not demanded his plea on the 29th. He de¬ 
manded a plea de bene esse, in the expectation that the 
defendant would justify his bail on the 30th, and having 
failed so to do, the sheriff was liable to an attachment. 


Chitt.y, in support of the rule. The plaintiff, by demand¬ 
ing a plea, admits that the defendant is in Court, and in a 
condition to plead, and therefore the justification of bail is 
waived. Barnes , 92. and Imp. 266. 

Per Curiam. —The condition of giving further time to 
the defendant tt> justify his bail is, that the plaintiff shall not 
in the meantime be in a worse situation than he would have 
been had the bail justified in due time. His demanding a 
plea, therefore, is no waivdr of the justification. If it were, 
the giving further time would be a mere trap to obtain ata 
advantage, to which the defendant cotild npt have been 
entitled. 


Rule discharged,. 
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GENERAL RULES. 


AFFIDAVITS. 

* T*RINITY TERM, FJfFTH GEO. IV. 1824. 

It is ordered, that no affidavit shall hereafter be 
used in support of a motion for a new trial in any case, 
whether criminal or civil, unless such affidavit shall have 
been made before the expiration of the first four days of 
the Term following the trial, if the cause be tried in vaca¬ 
tion ; and before the expiration of the first four days after 
the return of the distringas, if the cause be tried in Term, 
without the special permission of the Court for that pur¬ 
pose. 


SPECIAL JURIES. 

It is ordered, that in all cases where a rule for a special 
jury shall hpve been obtained for the trial of any cause iu 
the county of Middlesex , and notice for summoning the 
same shall be given, such notice, together with the distrin¬ 
gas, shall be left at the office of the sheriff of the said 
county before seven o’clock in the evening next but one be¬ 
fore the day on whicH such jury .shall be required to attend, 
unless such jury shall be required to attend on a Mon¬ 
day , and then before seven in the evening of the pre¬ 
ceding Friday; and that all notices of countermand for 
summoning special juries shall be left at the said office 
before twelve o’clock at noon of the day immediately pre¬ 
ceding the day for which the jury was to have been sum¬ 
moned. 

* 


END OF TRINITY TERM. 
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ABANDONMENT. 

See Insurance. 

ABATEMENT. 

See New Trial, I. 

1. An informal plea in abatement 
cannot be quashed on motion, 
though pleaded for delay; it 
must be demurred to. Rex v. 
Cooke , 4 & 5 G. 4. Page 114 

2. The Court will not allow a de¬ 

fective plea in abatement to an 
indictment for a misdemeanour, 
when once pleaded, to be 
amended. Rex v. Cooke, 5 
G. 4. 59 2 

3. Plea of peerage, by Way pf 
abatement to an indictment for 
a misdemeanour:—Held, ill on 
demurrer, for not shewing in 
what manner defendant derived 
his title, and that he was a peer 
of the United Kingdom. Id. 

592 

ACTION. 

See Costs, 5.— Case, t.—S e¬ 
duction.—Common, Right 
of. 

A right of action once vested can 

VOL. IV. 


I only be destroyed by a release 
under seal, or by the receipt of 
something in satisfaction of the 
wrong done; therefore, in the 
case of an excessive distress 
for rent, a tenant does not waive 
his right of action though he 
afterwards enters into a written 
agreement with his landlord 
concerning the sale of the 
effects seized. Willoughby v. 
Backhouse, 5 G. 4. Page 539 

ADMISSION. 

See Attorney.—Manor. 

ADULTERY. 

See Baron and Feme. 

' AFFIDAVIT. 

See Evidence, 3.-Post¬ 

poning Trial.—Warrant 
of Attorney.—Process, 2. 

AFFIDAVIT TO HOLD TO 
BAIL. 

See Evidence, 4. 

1. Where the deponent, in an affi- 

3 i 
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davit to hold to bail, described 
himself as of Dorset Place, 
Clapham Road, Middlesex, and 
his true residence was Dorset 
Place, Clapham Road, Surrey, 
the Court ordered the bail- 
bond to be cancelled, ami a 
common appearance entered. 
Collins v. (Joodger, ^ & 5 G. 4. 

44 

2. An affidavit of debt, stating that 
A. was indebted to B. for goods 
sold and delivered in Holland, 
and that the debt was assigued 
to C. according to the laws of 
Holland; concluding with a 
statement that the assignee of 
a debt may sue the debtor ac¬ 
cording to the laws of Holland, 
“ as deponent is informed and 
believesis sufficient to hold 
the defendant to bail in this 
country. Scuerhop v. Schma- 
nuel, 5 G. 4. 180 

ALE-HOUSE. 

See Mandamus. 

ALIENAGE. 

A person born in the United 
States oC Amenca since the 
treaty of 1783, by which those 
states were acknowledged by 
this country to be free, sove¬ 
reign, and independent, is an 
alien, and cannot take lands by 
descent in England. Doe v. 
Acklam, 5 G. 4. * 394 

ALIMONY. 

See Baron and Feme. 

AMENDS. 

See Justice, 1. 

AMERICA. 

See Alienage. 


ANNUITY. 

ANCIENT LIGHTS. 

1. Twenty years’ uninterrupted 

enjoyment of windows looking 
upon the land of another, is 
sufficient ground fo* presuming , 
a grant or license to open the 
windows, in the absence of evi¬ 
dence to the contrary. Cross 

v. Lewis, 5 G. 4. 234 

2. Where A. had enjoyed lights 
made in a building not erected 
at the extremity of his land, 
looking upon the premises of 
B., without interruption for at 
least 38 years, and there was 
no evidence of the time when 
the lights were first put out, 
and C\, the purchaser of /i.’s 
premises, erected in their stead 
a building which obstructed 
A:s lights:—Held, that an ac¬ 
tion was maintainable for the 
obstruction, though there w<as 
no proof of knowledge in li. 
or his agents, of the existence 

of the windows. Id. 234 
* 

ANNUITY. 

See Baron and Feme. 

1. The Court refused to set aside 
an annuity granted 18 years 
since, on the ground that the 
Christian names of the sub- 

. scribing witnesses to the war¬ 
rant of attorney were not set 
out at length in the memorial 
thereof, in pursuance of the 
17 G. 3. c. 26. Const v. Phil¬ 
lips, 5 G. 4. 344 

2. By the trusts of a marriage set¬ 
tlement, a father agreed to settle 
10,(XX)/. upon his daughter in 
trust, to pay the interest to the 
husband during his life. The 
father difed without ever having 
paid the principal money to the 
trustees; apd the husband hav- 



APPEAL. 

mg agreed with the executors 
to accept 50001. and an an¬ 
nuity of 1 25/. for life, in lieu of 
the 10,000/.:—Held, that such 
annuity did not require enroll¬ 
ment by 53 Geo. 3. c. 141. 
Blake v. At ter soil, 5 G. 4. 54*1 

APPEAL. 

See Settlement by Order 

UNAPPEALED FROM. * 

1. Where an appeal against a 
poor rate was entered at the 
Midsummer Sessions, and re¬ 
spited until the Michaelmas 
Sessions, and then further re¬ 
spited, at the instance of the 
appellant, till the Epiphany 
Sessions, four days previously 
to which, the respondents gave 
notice that they would not op¬ 
pose the appeal, aud the appeal 
was accordingly allowed with¬ 
out opposition:—Held, that the 
appellant was entitled to costs, 
as upon an appeal which had 
been ** heard and determined” 
within the meaning of 17 G.2. 
c. 38. s. 4. Rex v. Cawston, 
5 G. 4. 445 

3. A notice of appeal against 
overseer’s accounts, stating that 
the appellant “ will object to 
the following items, or charge 
of payments, in the said ac¬ 
counts, that is to say,” and then 
setting out the items objected 
to, without specifying the parti¬ 
cular causes or grounds of ap¬ 
peal pursuant to 41 G. 3. c. 23. 
s. 4. is insufficient. Rex v. 
Sheard, 5 G.*4. 480 

3. Where the attornies on both 
sides signed an admission, the 
day before the sessions, respect¬ 
ing items in the overseer’s ac¬ 
counts,‘objected to by the ap¬ 
pellant:—Held, tjiat it was not 
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a waiver of due notice of ap¬ 
peal, not having been signified 
by the respondents or their at¬ 
torney “ in open Court,” as 
required by s. 5. of the same 
statute. Rex v. Sheard t 4 G. 4. 

480 

APPEARANCE. 

See Affpdavit to hold to 
Bail, I.—Attorney, 3 . 

APPOINTMENT. 

See Ship. 

ARBITRATOR. 

See Award, 1, 2, 3.—Costs, 2. 

ARREST. 

See Attorney,1.—Sheriff, 2. 
—Affidavit to hold to 
Bail, 2.—Costs, 5.—Mali¬ 
cious Arrest. — Holding 
to Bail, l. — Insolvent 
Debtor, 1,2,3. —Evidence, 
5.—Bankrupt, 3. 

Where Jl . arrested B . for 25/. 
knowing that upon the balance 
of their mutual dealings there 
was but 5/. due to him:—Held, 
that the arrest was malicious^ 
and without any prqf>able cause. 
Austin v. Del/rtam , 5 G. 4. 

653 

ASSAULT AND BATTERY. 

See False Imprisonment. 

* ASSESSMENT. 

See Poor’s Rate, l. 

ASSETS. 

See Aw'ard, I. 

ASSIGNEES. 

See Affidavit to hold to 
Bail, 2.—Evidence, 2. ^ 

An assignee of a bankrupt is not 

3 i 2 
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AVERAGE. 


ATTORNEY. 

liable under the 5 G. 2. c. 30. 
s. 25. to repay jhe messenger 
under the commission, the costs 
incurred by him previous to the 
appointment of the assignee. 
Mu mood v. Felton, 5 G. 4. (i2 I. 

ASSIGNMENT. 

SeePA rtn nns.—A ffidavit to 
hold to Bail, '2.—Cove¬ 
nant, 2.—Settlement by 
Estate, 1.—£opy might. 

ASSUMPSIT. 

See E v i denc f., 1 .—Ex tohtion . 
Pleading, 1.—Bail. 

ATTACHMENT. 

See Sheriff, 1, 2, 3.—Bail, 3. 

Attorney, 3. 

ATTORNEY. 

See Libel, 1.—Holding to 
Bail, l.—C osts, 0.— In¬ 
solvent Debtor, 4.- 

Evidence, 5.—Appeal,3. 

1. An attorney of K. B. may sue 
an attorney of C. 21. by attach¬ 
ment, but he may not arrest and 

* hold him to bail. If he does, 
the Court, will set aside the pro¬ 
ceedings with costs, for irregu¬ 
larity. Pearson, gent. v. IJLen- 
son, gent. 4 & 5 G. 4. 73 

2. An attorney has a lien upon 
deeds, papers and writings be¬ 
longing to a bankrupt, not 
merely for his bill for business 
done before the bankruptcy, 
but for the costs of an action 
brought against him after the 
commission issued, to recover 
the amount of his bill, unless it 
appears that, as an attorney, he 

*«had improperly commenced the 
action for the purpose of in¬ 
creasing costs. Lambert v. 
Ruckmuster, 4 & 5 G. 4. 125 


3. An attorney is liable to an at¬ 
tachment for not entering an 
appearance for a defendant in 
pursuance of his undertaking. 
Mould v. Roberts, 5 G. 4. 7 19 4 

4. The Court has authority to ‘ 

refer an attorney’s bill for taxa¬ 
tion independently of the sta¬ 
tutes 2 G. 2. c. 23. and 30 G. 2. 
c. 19- Wilson v. Gutteridge, 
d'G.4. 736 

5. An attorney’s bill referred to 

the master where one of the 
items was for drawing a war¬ 
rant of attorney which had never 
been executed. ib. 

6. Motion to strike an attorney 
off the roll for signing a ficti¬ 
tious name to a demurrer, as and 
for the signature of a barrister. 
Smith, v. Mat ham , 5 G. 4. 738 

7. Where an attorney intending to 

apply to be rc-admitted on the 
roll affixed his notice outside 
the Court, oil the morning be¬ 
fore the sitting of the Court on 
the first day of the term of 
which notice was intended to 
be given :—Held, that it was a 
sufficient compliance with the 
rule, T. 33 G. 3. Ex-parte 
Davey, gent. 5* G. 4. 64(i 

AUCTION. 

Scc.Frauds, Statute of. 

AUTHORITY. 

See Case, 1. 

AVERAGE. 

See Insurance. 

I. An action wilf not lie in this 
country to recover back money 
paid upon an average loss ad¬ 
justed at St. Petersburgh ac¬ 
cording* to the laws of Russia, 
(the consignor and consignee of 
the goods, pnd the owner of the 
vessel being British subjects,) 
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BAIL. 
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although by the law of England 
an average loss would not be 
payable uuder the circum¬ 
stances. Si mauds v. IVhite, 

5C.4. 375 

* 

AWARD. 

See Costs.—Common, Right 
of.—Man oit, 2 .—Venue. 

1. Where, by judge’s order, a 
cause and alt matters in differ¬ 
ence between the testator of an 
executor and the defendant were 
referred to arbitration, and the 
arbitrator awarded that a sum 
certain was due to the defend¬ 
ant upon the balance of ac¬ 
counts, and directed the exe¬ 
cutor to pay the money out of 
assets on a given day, without 
determining whether in point of 
fact the executor hud assets to 
pay the money on the day ap¬ 
pointed :—Held, that the award 
was not void for uncertainty. 
.hove v. Iloneybourne, o G. 4. 

814 

2. Where, by the terms of an 

order of nisi pi ins referring 
matters in dispute to the award 
of an arbitrator, on the terms ol 
the defendant paying the costs 
of the cause, and of the refer¬ 
ence and award, and the plain¬ 
tiff, after having accepted the 
costs of the refeience and award, 
was dissatisfied with the award: 
field, that he was precluded 
from impeaching it. Keunard 
v. Harris , 5 G. 4. 272 

3. Where, by,the terms of an 
order of reference at nisi prius 
the arbitrator was to deliver his 
award to the parties, or if either 
of them should be <Jead before 
the making of the award, to 
their personal representatives, 


respectively lequiring the same, 
on or before a particular day, 
with power to eularge the time 
for making the award, and the 
plaintiff having died before 
award made, and the arbitrator 
having enlarged the time after 
the death df plaintiff:—Held, 
that an award made afterwards 
was valid and binding upon the 
defendant TylerJones,5 G. 4. 

740 

BAIL. 

See Attorney, 1.—Evidence, 
4.— Certiorari, 1. — Shk- 

' riff, 1,3.— Guaranty. 

1. Giving notice of exception to 

bail, without actually entering 
the exception, is a nullity, and 
the irregularity is not waived 
by the defend ant acting upon 
the notice. Thwaites v. G al¬ 
ii ngton , 5 G. 4. 3(i.» 

2. Where an action w'as com¬ 

menced in June, 1822, and after 
the defendant became bankrupt 
the plaintiff proceeded and 
signed interlocutory judgment, 
and issued a ca. sa. in Mi¬ 
chaelmas term, 1823, to which, 
non est inventus wgs returned, 
whereupon the plaintiff pro¬ 
ceeded by sci. fa. against the 
bail, and signed judgment there¬ 
on on the 2(ith February, 1824: 
the Court refused to set aside 
the proceedings against the bail 
even upon payment of costs, 
though it was sworn that they 
knew nothing of the proceedings 
after declaration against the 
principal, or against themselves, 
until they received notice on 
the 27th February that they 
were fixed. Strayne v. Bland, 
5 G. 4. «>73 

3. A defendant admitted to bail 
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upon an attachment, though a 
defective notice of bail had been 
served on the prosecutor. In re 
-, .04 G. 4. 393 

4. After issue joined in assump¬ 

sit for goods sold, the plaintiff 
added a special count for not 
delivering a bill of exchange, 
and having recovered a general 
verdict:—Held, that the bail 
were discharged. Thompson v. 
Macirone, 5 G. 4. 6 19 

5. The Court entered an exone- 

retur on the bail-piece after 
execution against the bail, where 
the defendant in the original 39 - 
tion was rendered in due time, 
but no notice of the render had 
been given until the goods of the 
bail had been taken in execu¬ 
tion. Thorn v. Hutchinson, b 
G. 4. 712 

BAIL-BOND. 

See Affidavit to hold to 

Bat,. — Bankrupt, l.- 

Holding to Bail, 1 . 

BAILOR AND-BAILEE. 

Where A. hired a room in the 

* house of 13. at 2 s. per week, for 
the purpbse of depositing goods 
for safety, and kept the key of 
a padlock by which the room 
door was fastened, and the 
goods were stolen by one of 
BJ’s family:—Held, that B. 
could not be sued* as bailee for 
the value of the goods stolen. 
Peers v. Sampson, 5 G. 4. 636 

BANKRUPT. 

See Assign ees.—Attorney,2. 

Evidence, 1 , 2, 5. 

1 . Where A. became bail to the 

Sheriff on a testatum capias 
agaiqgt B. returnable the 13th, 
the" 16 th being the quarto die 


BANKRUPT. 

post, and the four days after 
the quarto die post expired on 
the 20th April , and A. became 
bankrupt on the 9th:—Held, 
that the bail-bond was forfeited 
on the quarto did post, the* 
other four days being allowed 
merely ex gratia, and that the 
penalty of the bond was a debt 
provable under the commission, 
ahd was barred by the certifi¬ 
cate. Coulson v. Hammond, 
4&5fi.4. 160 

2. Where a country trader was in 

the habit of coming up occa¬ 
sionally to London, and staying 
a day or two at a friend’s house, 
where he wrote his letters, and 
used to order goods to be sent 
to him there, and in the same 
street a creditor of his lived, and 
on a particular day he told his 
friend not to inform the creditor 
that he was in town, because the 
latter would be bothering him 
for his money; and shortly after¬ 
wards the creditor called at the 
house upon business, where¬ 
upon the bankrupt went into a 
back warehouse for ten minutes 
or a quarter of an hour, to avoid 
seeing the creditor:—Held, that 
this was a “ beginning to keep 
house,” within the meaning of 
1 1. c. 15. so as to support 

• a commission of bankrupt. Cur- 
teis v. Wdies, 5 G. 4. 224 

3 . Plaintiff recovered damages and 
costs against defendant in an 
action of trespass, and signed 
final judgment on the 29th Ja¬ 
nuary. On the 23d of that 
month defendant committed an 
act of bankruptcy, and a com¬ 
mission issued against him on 
the 31 st of the same month, and 
on the 3d Mai/ he obtained his 
certificate:—Held, that the da¬ 
mages and costs were a bon& 



BARGAIN AND SALE. 

fide debt within the meaning of 
4(iG.3. c. 135. s. 2. and prov¬ 
able under defendant’s commis¬ 
sion, and having been arrested 
on a ca. sa. for the damages and 
costs, ths Court discharged him 
out of custody. Robinsonv. V ale, 
5 G. 4. 430 

4. To an action for maliciously 

suing out a commission of bank¬ 
rupt against plaintiff, tho de¬ 
fendant pleaded, that plaintiff, 
being a dealer and chapman, 
and being indebted to the de¬ 
fendant in the sum of 100/., 
became aud was a bankrupt 
within the meaning of the sta¬ 
tutes concerning bankrupts, 
wherefore defendant sued out 
the commission in the declara¬ 
tion mentioned. The plaintiff 
replied, that the defendant, of 
his own wrong, &c., committed 
the grievances mentioned in the 
declaration. On demurrer that 
the plaintiff by this replication 
had attempted to put in issue 
three distinct allegations, viz. 
the trading, the bankruptcy, and 
the petitioning creditor’s debt: 
Held, that the replication was 
sufficient, the plea of bank¬ 
ruptcy being pleaded only as 
matter of excuse. O’Brieti v. 
Saxon, 5 G. 4. 579 

5. Discharge under a Scotch •se¬ 
questration is an effectual bar 
to an action for a debt con¬ 
n-acted in England by a Scotch 
trader before the sequestration. 
Sidaway v. Hay , 5 G. 4 . Go8 

BARGAIN AND SALE. 

See Ship, 2.——Trover.- 

Frauds, Statbte of. 
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BARON AND FEME. 

See Annuity. 

I. By indenture, to which husband 
and wife were the first and 
second, and a trustee for the 
latter, the third parties, respec¬ 
tively, reciting that unhappy 
differences had arisen betweeu 
the husband and wife, and that 
they had mutually agreed to live 
separate, the husband cove¬ 
nanted to pay* an annuity of 80/. 
during so much of the wife’s 
life as he should live, in* full 
satisfaction of her support and 
* maintenance, and of all alimony 
whatsoever, and that he would 
not at any time thereafter sue 
her for the restitution of con¬ 
jugal rights; and the trustee 
covenanted that the wife should 
release her husband’s real and 
personal estate from all claims 
for jointure, dower, or thirds, 
and that he would indemnify 
the husband for debts incurred 
by the wife after separation :— 
Field, that such indenture was 
valid in law, and that a plea by 
the husband-“.that the wife had 
instituted a suit in the ecclesi¬ 
astical Court for destitution of 
conjugal rights, in which cause 
•he had put in an allegation and 
certain exhibits, charging her 
with adultery, and that a decree 
of .divorce from bed and board 
was thereupon pronounced by 
that Court,” was no answer to 
I an action by the trustee for ar¬ 
rears of the annuity. Jee v. 
Thurlow , 4 & 5 G. 4. 11 

BASTARD. 

See Settlement ey Birjjj. 
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BILL OF EXCHANGE. 

See Evidence.—Usury/ 1, 2. 

Bail. 

Where the drawer of a bill of ex¬ 
change indorses it to a third 
person as a valid security, and 
whilst it is current, his declara¬ 
tions afterwards, that it was an 
accommodation bill, will not 
defeat the indorsee’^ right to 
sue the acceptor. Shaw v. 
Broom, 5 G. 4. 7 30 

BISHOP. 

See Simony.—Prohibition. 

BLACK ACT. 

See Hundred, 2. 

BOND. I 

See Annuity.—T uov er. ' 

1. To an action of debt on bond, j 
conditioned for the payment of 
oOO/. by two instalments, de¬ 
fendant pleaded “ that he, by 
his agent W. made unlawful 
contracts for the purchase and 
sale of shares in the public 
funds; that the contracts were 
not performed;- but IV., as 

• agent for defendant, voluntarily- 
paid 500/t to compound the 
differences, against the form of 
the statute; that to secure ,to 
W. the repayment of that sum, 
defendant gave his promissory 
note to W., which IV. indorsed 
to plaintiffs long after it had 
become due; that plaintiffs af¬ 
terwards threatened to sue de¬ 
fendant on the note, and that 
defendant, in fear of that suit, 
and at the request of plaintiffs, 
gave the bond, which plaintiffs 
accepted in lieu of the note and 
th&nioney thereby secured, they 
well knowing that the note had 


been given for the purpose and 
on the occasion in the plea 
mentioned.” The evidence was 
that IV. received the note as a 
security for money which he 
was at some future tjme to pay 
for stock-jobbing transactions; 
and that plaintiffs took the note 
after it was due, and had notice 
of the illegal consideration be¬ 
fore the bond was given:— 
Held, first, that the evidence 
did not support the plea, which 
alleged that the note was given 
to secure the repayment of 
money already advanced by W .; 
and, second, that as the note 
was taken after it was due, and 
the bond after notice of the 
illegal consideration, they were 
both equally void, and no action 
could be maintained on the 
latter; but liberty was given to 
the defendant to amend his plea 
on pay ment of costs, and to the 
plaintiffs to reply de novo. 
Amory v. Meryweather , 4 & 5 
G . 4 . 86 

BOROUGH. 

See Extortion.—Manor, 2. 

Mandamus. 

BRIGHTON. 

See Duties. 

f 

BURGESSES. 

See Mandamus.—Charter. 

BUILDING ACT. 

See Conviction, 5. 

c 

BY-LAW. 

See Deputy. 

A resident inhabitant of a town 
corporate has a right to inspect 
and take copies of a l>y-law of 



CASE. 

the corporation, pending an 
action against him for a breach 
of the same, although he is not 
a corporator; and mandamus 
will lie for this purpose. Har¬ 
rison v. Williams, 5 G. 4. 820 

CARRIER. 

See Conviction, 3, 4. 

CASE. 

Action .—Ancient Lights, 2. 
Bankrupt.—Copyright.— 
Disturbance.—Malicious 
Arrest.—Seduction. 

1. Where trustees under the ge¬ 

neral turnpike act, by improving 
the course of a public road, 
had effected a consequential, 
injury to a private individual, 
whose estate abutted on the 
road :—Held, that they were 
not liable to an action, it ap¬ 
pearing that they had not ex¬ 
ceeded the authority given them 
by the statute. Bolton v. 
Crowther, 5 G. 4. 195 

2 . Running water is originally 
ptiblici juris, and an individual 
can only acquire a right to it by 
applying so much of it as he 
wants to a beneficial purpose, 
leaving the rest to others, who, 
if they acquire a right to it by 
subsequent appropriation, can¬ 
not lawfully be disturbed in *the 
enjoyment of it. But where 
the gravamen of an action on] 
the case for disturbing a water¬ 
course was, that defendant had 
erected a dam above plaintiff’s 
premises, rti the river L. and 
widened another dam, and 
thereby prevented the water 
from running in its usual course, 
and in its usual* calm and 
smootji manner, to plaintiff’s 
premises, and thereby the water 
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ran in a different channel, and 
with greater violence, and in¬ 
jured the banks and premises of 
plaintiff, but without alleging 
that he had sustained an injury 
from the want of a sufficient 
quantity of water; and the jury 
having negatived any injury to 
the plaintiff from the causes 
assigned^ but being of opinion 
that the defendant ought not to 
keep the water pent up in sum¬ 
mer time : —* Held, that the 
plaintiff was not entitled to a 
verdict. Williams v. Morland , 
5 G. 4. 583 

’ CERTIORARI. 

1. Where a defendant had removed 

an indictment from the sessions 
into this court by certiorari, and 
was convicted, but died before 
he could be brought up for 
judgment:—Held, that his bail 
were liable to pay the taxed 
costs of the prosecution, under 
5 W. and M . c. 11. s. 3. Rex 
v. Turner, 5 G. 4. 816 

2. Certiorari issued to the Judge 

of an inferior jurisdiction to 
return the pmctice of his Court. 
Williams v. Lord Bagot, 5 G. 
4. • 315 

3. Where a defendant, in an action 

brought in an inferior Court for 
defamation, after entering a 
common appearance, and suf¬ 
fering judgment by default, re- 
mo’ved tjje proceedings by cer¬ 
tiorari into this Court without 
entering into any recognizance : 
Held, that the case was within 
51 G. 3. c. 124. 3. and the 

Court awarded a procedendo 
for the defendant’s default in not 
entering into the recognizance 
thereby required, the dajgsges 
being laid only at 13/. Lee v. 
Goodlad, 5 G. 4. 350 
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CERTIFICATE. 

See Evidence, I—Ship, 2.— 
Costs, 3, 4.—Bankrupt, l, 
€, 3 .—Settlement by Cer¬ 
tificate. 

CHARTER. 

See Deputy.—Mandamus, 1. 

Manor, 2. 

Where the moderp charter of a 
corporation, consisting of a 
mayor, eleven aldermen, eighteen 
assistants, and eighteen common 
CGuncil-men, after directing that 
the corporate officers should for 
ever thereafter he nominated, 
and chosen out of the free bur¬ 
gesses, proceeded to nominate 
the first corporate officers, and 
amongst the common council- 
men was named one who was 
not at the time of his nomination 
a free burgess :—Held, that 
he was entitled, by virtue of his 
nomination, to all the privileges, 
and to exercise the office of a 
free burgess of the borough. 
Hex v. Perkins , 5 0.4. 427 

CHARTER PARTY. 

See Ship, 3. 

In a charter party on the St. P. 
for a voyage from G. to bring 
home a cargo to Europe, it was 
stipulated that, in the event of 
the non-arrival at the same 
port of another ship called the 
G. (which had been chartered 
by the same parties, and was 
then at sea,) then the charter on 
the G. should be void to all 
intents and purposes whatso¬ 
ever : — Held, that the word 
“ non-arrival ” could not be 
construed so as to defeat the 
«p«hposes of the voyage for 
which the G. had been char- 


COMMON, RIGHT OF. 

tered, and her non-arrival for 
those purposes not being attri¬ 
butable to the fault of the char¬ 
terers, the charter on the St. P. 
became void, and the charterers 
were not bound to provide her . 
with a cargo. Soarnes v. Lo¬ 
nergan, 4 & 5 G. 4. 74 

CHURCH. 

See False Imprisonment. 

CLERK. 

See Simony.—Prohibition. 

COLCHESTER. 

See Charter. 

COMMISSIONERS. 

See Common, right of.—Ma¬ 
nor, 2.—Duties. 

COMMITMENT. 

See Custody, Change of. 

COMMON, RIGHT OF. 

Where commissioners under an 
iuclosure act awarded, that 
certain persons, entitled to a 
right of common in certain 
commonable lands, “ shall for 
ever hereafter use and enjoy the 
said commonable place as a 
common pasture, exclusive of 
all others whatsoever :— Held, 
that the right of the commoners 
was still subservient to the right 
of the lord to take stone, it 
appearing that both before and 
since the award, the lord had 
exercised that right; and that 
an action was not maintainable 
against his lessee, although the 
soil had latterly been subverted 
to an unusual extent. It seems, 
however, that if the lord wan¬ 
tonly and unnecessarily cxer- 



CONVICTION. 

cises his rights to the injury of 
the commoners of pasture, he is 
liable to an action. Place v. 
Jackson , 5 G. 4. 318 

COMPURGATORS. 

See Debt. 

CONSPIRACY. 

See Evidence, 4. 

CONSTABLE. 

See False Imprisonment. 

CONTRACT. 

See Simony.—Trover, 1.— ( 
Damages, 1.—Usury, I, 2. 
Settlement by Hiring 
and Service, 3. 

CONVICTION. 

See Certiorari, J.—Justices. 

1 . The costs to be paid by offend¬ 

ers under the Stage Coach Act, 
50 G. 3. c. 48., must be ascer¬ 
tained by the conviction, or it is 
bad. ilex v. Pai/ne, 4 & 5 G. 
4. 72 

2. The 3 G. 4. c. 110. makes it 
an offence for any person to be 
found carrying and conveying, 
&c. uncustomed brandy, and 
“ upon the oath of one or more 
credible witness or witnesses,” 
the offender is liable td be .sent 
on board a king’s ship, if he is 
fit and able to serve in the navy, 
and if not, to pay a pecuniary 
penalty. Where a conviction 
stated that R. A. was duly con¬ 
victed before the justice of hav¬ 
ing been found “ carrying and 
conveying” brandy liable to sei¬ 
zure, without stating that he had 
been convicted o£ that offence 
** upon the oath of a credible 
witness —Held, that the con- 
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viction was bad, and the defen¬ 
dant was discharged. Ex-parte 
Aldridge , 4 & 5 G. 4. 83 

3. The driver of a stage van, tra- * 
veiling to and from London to 
lorA, is a common carrier with¬ 
in the meaning of 3 Car. 1. c.l. < 
and subject to the penalties 4 
thereof, for travelling on Sunday. 
Rex v. Middleton , 5 G. 4. 824 

4. A conviction on the 5 Ann. c. 

14. s. 2. against a common car¬ 
rier, for haviqg, in that capacity, 
game in his possession, need not 
negative the defendant’s qualifi¬ 
cation to kill game; neither is it 
necessary to aver, that he had 
the game in his possession 
“ knowingly.” Rex v. Marsh , 

5 G. 4. 260 

5. Where justices omitted to set 

out on the record of a convic¬ 
tion on the building act, the 
evidence adduced on the hearing 
of the information, as nearly as 
possible in the words used by 
each of the witnesses, in pur¬ 
suance of the 3 G. 4. c. 23., a 
mandamus issued to compel 
them to*do so. In re Rix, 5 
G. 4. • 352 

CO-PARCENERS. 

See Manor. 

COPYHOLD. 

See Manor. — Mandamus. 

» 

Copyright. 

1. The privilege conferred by the 
copyright acts of this country 
do not extend to books printed 
abroad. Clementi v. Walker , 

5 G. 4. 598 

2. Where the author of a musical 
composition sold die sight of 
publishing it to a music-seller 
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in Paris , in 1814, reserving to 
himself the right of publishing 
it in England, and in the same 
year, he sold the work to A. an 
English music-seller, by parol , 
who immediately published it; 
and in 1818, B , another Eng¬ 
lish music seller, bought a 
French copy of the composition 
in the fair way of his trade, at 
Paris , and republished it here 
on his own account; and in 
1822, the author executed a 
valid assignment of the copy¬ 
right to A. in writing :—Held, 
that A. could not maintain an 
action against B. for piracy.- 
Clementi, v. Walker , 5 G. 4.598 

CORPORATION. 

See Deputy.—Mandamus.— 
By-Law.—Charter, I. 

COSTS. 

See Bond, 1.—Conviction, I. 
—Attorney, 2.—Pleading, 
1.— Security for Costs.— 
Ejectment, 3. — Hundred, 
1.— Certiorari, J.—Prac¬ 
tice, 1.—Holding to Bail,, 

1.-Ne W TR1 A L, 1.-A W AR D, 

*2.—SetOff, W—Bail, 2.— 
Bankrupt, 3 . —Appeal.— 
Assignees. 

1. Where, to an indictment at the 
assizes for a misdemeanor, de¬ 
fendants consented to plead guil¬ 
ty, upon an understanding that 
they were not to be brought up 
for judgment, and no stipula¬ 
tion having been then made by 
the prosecutor for the payment 
of his costs:—Held, that he was 
not afterwards entitled to a rule 
on the Crown side to have his 
cost£ taxed. Rex v. Raw son, 
4 & 5 0.4. 124 


COSTS. 

2. Where an inquisition of damages 
was excessive, and the Court 
granted a rule for setting it aside, 
leaving it to an arbitrator to say 
for what sum the verdict should 
stand (nothing being: said at the • 
time as to costs), and the arbi¬ 
trator reduced the damages con¬ 
siderably : Held, that the plain¬ 
tiff was not entitled to the costs 
of, setting aside the inquisition. 
Lewis v. Harris , 4 & 5 G. 4. 

129 

3. A Judge’s certificate that a tres¬ 

pass is wilful and malicious, to 
entitle a plaintiff to his full costs, 
under the 8 & 9 W. 3. c. 11. s. 
4., need not be granted at the 
time of the trial in open Court, 
but may b*e granted at any time 
between verdict and final judg¬ 
ment. Wool leu v. Whithu, 4 & 
5 G. 4. 147 

4. Under the stat. 22 & 2:3 Car. 2. 

c. 9-, a Judge’s certificate for 
costs in actions of assault and 
battery, may be granted at any 
time between verdict and final 
judgment. Johnson v. Stanton , 
4 & 5 G. 3. 156 

5. Where a defendant was arrest¬ 

ed for a debt o£ 1 51. and paid 
into Court 07. which the plain¬ 
tiff took out and dropped the 
action:—H eld, that although the 
defendant had offered to pay the 
0 ). before action brought, he 
was not entitled to have his costs 
taxed under43 G. ;3. c. 46. s. 3. 
Durey v. Renton , 5 G.4. 186 

6. By a Judge’s order the defen¬ 
dant was allowed Jo go to trial, 
upon payment of a certain sum 
of money, together with the 
costs of the cause up to the date 
of the order; and the defendant 
having recovered a verdict with¬ 
out previously complying with 
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the terms of the order:—Held, 
that the costs taxed in his favour 
on the postea could not be set 
off against the interlocutory 
costs, so as to deprive the plain¬ 
tiff’s attorney of his lien. As- 
pinull v. Stamp, 5 G. 4. 716 

COUNSEL. 

If the counsel for the defendant 
on the trial of an indictment for 
a misdemeanor opens new facts 
in his address to the jury, and 
afterwards declines calling wit- 
nesses to prove the facts so 
opened, the counsel for the pro¬ 
secution is, notwithstanding, en¬ 
titled to a general reply. Rex 
v. Bignold, 4 & 5 G. 4. 70 

COUNTY CLERK. 

See County Court. 

COUNTY COURT. 

The County Clerk of Middlesex 
is entitled to take the following 
fees upon the hearing and deter¬ 
mination of suits in his court, 
viz. upon the appearance of both 
parties upon the first summons 
and determination of the cause, 
3 s. id.*, upon an order nisi in 
consequence of the non-appear¬ 
ance of the defendant upon the 
first summons, 2s.; and upon 
execution on a judgment against 
the defendant, 3s. 4 d .; which 
sums include the fees to the 
county clerk, bailiffs, and criers. 
Rex v. The County Clerk of 
Middlesex, £ G. 4." 273 

COVENANT. 

See Baron & Feme.—Ship, 3. 

1 . Lime kilns, thought erected for 
the purposes of trade, during 
the continuance of a lease by 
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indenture, containing a general 
covenant to repair, cannot be 
removed by the tenant without 
a breach of such covenant. 
Thresher v. The East London 
Water Works Company, 4 & 5 
0 . 4. 62 

2 . Covenant, u not to let, set, as¬ 
sign, transfer, set over, or other¬ 
wise part with, the premises de¬ 
mised, or thilease,” of a coffee¬ 
house, is not broken by proof of 
a deposit of the lease with the 
brewers of the lessee, as * se¬ 
curity for beer supplied to the 
house. Doe\. Hogg, 5 G. 4. 
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CUSTODY, CHANGE OF. 

A prisoner under criminal process 
in the House of Correction can¬ 
not be brought up by habeas 
corpus, for the purpose of being 
charged in the custody of the 
marshal upon a bailable writ, 
and recommitted to his former 
custody so charged. Guthrie v. 
Ford, o G. 4. 271 

CUSTOM. 

See Settlement by Certifi¬ 
cate.— Trespass, 1.— Ex¬ 
tortion.—Manjdr 2. 

1. A custom “ that all the tenants, 
resiants, and inhabitants of a 
’manor, shall grind at the lord’s 
mill all their corn and grain, as 
well growing within the manor as 
brdught s from other places, and 
spent ground in their houses,” 
may be a good custom, but it 
shall not extend to restrain the 
inhabitants who do not grow 
corn and grain of their own, from 
using ground com or flour, 
though it may not have been 
ground or grown within jjie 
manor. Richardson v. Walker, 
5 G. 4. 498 
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2. By the custom of a manor, the 
teuants, resiants and inhabitants 
thereof were bound to grind all 
their com, grain and malt, as 
well growing within die manor 
as brought from other places, 
and spent ground in their houses, 
at two ancient mills belonging to 
the lord, or one of them, at their 
own option; and the lord having 
pulled down ond'of the mills, so 
as to deprive the tenants, &c. of 
their option: Hteld, that the cus- 
tojn was suspended. Richard¬ 
son v. Capes, 5 G. 4. 518 

CUSTOMS. 

See Conviction, 8. 

DAMAGES. 

See Costs, 8 .— Ship, 2 . —Cer- 
tiorari, 3. — Procedendo, 
1.— Bankrupt, 3. 

Where a contract for delivering 
a quantity of bacon by a given 
time was broken:—Held, that 
the damages were to be esti¬ 
mated by the price of bacon, 
of the same description, at or 
about the time when the con- 
. tract was broken, and not at the 
time when the damages were 
assessed. Gainsjord v. Carroll , 
4 & 5 G. 4. l(»l 

DEBT. 

See Bankrupt,1,2,3.—Duties. 
—Overseers and* Church¬ 
wardens.. 

To debt on simple contract, the 
defendant pleaded “ nil debet 
per legem,” and applied to the 
Court to assign the necessary 
number of compurgators towage 
igis law, but the Court refused 
to interfere. Kingy. Williams, 
4 & 5 G. 4. 3 


DEVISE. 

DEFAMATION. 

See Certiorari, 3. 

DEMURRER. 

See Abatement, 1. 

DEPUTY. 

By charter, the corporation of 
Gravesend were to have a capi¬ 
tal seneschal, or high steward, 
and a sub-seneschal, or undei 
steward, by the latter of whom 
the judicial and ministerial func¬ 
tions of a recorder were to be 
performed, but no authority was 
given him to appoint a deputy, 
and although a by-law of the 
corporation required that the 
under-steward, or his sufficient 
deputy, should be attendant at 
every court, to discharge the du¬ 
ties of his office : Held, that the 
under-steward could not appoint 
a deputy generally to discharge 
all his ministerial duties. Semble, 
that he might appoint a deputy 
to do some particular ministerial 
act, with the assent of the cor¬ 
poration. Rex v. The Mayor,fyc. 
of Gravesend, 4 & 5 G. 4. 117 
• 

DESCENT. 

See Alienage. 

. c DEVISE. 

1. Testator devises to his daugh¬ 
ters, J. and E., “ their heirs, 
executors, and administrators, 
equally between them, all and 
every his messuages, lands, tene¬ 
ments, and hereditaments, both 
freehold and leasehold, iu &c., 
to have and to hold to the said 
J.and E., their heirs, executors, 
and administrators, equally 
Held, that the testator, by this 
devise, passed all his iuterest in 
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the estates to his daughters in 
fee, to the exclusion of his right 
heirs. Doe v. Sparkes , 5 G. 4. 
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2. Devise “ to my daughter, M.G ., 
all the ho*uscs, out-houses, gar¬ 
dens, and other property, which 
1 hold under, &c. for 999 years. 
And I also give one half part of 
my books to my daughter M. 
aforesaid, the other half to* my 
widow S. G.; to be equally di¬ 
vided by T. S. If my daughter 
M. should happen to die unmar¬ 
ried, it is my will then that her 
part aforesaid shall be equally 
divided amongst all my brothers 
and sisters, share and share alike, 
by lot . All the rest and remain¬ 
der of my property 1 give and 
bequeath to 6'. G., my widow.” 
Testator’s daughter died unmar¬ 
ried, under age, and intestate. 
The leasehold property consist¬ 
ed of four tenements with the 
appurtenances, and one garden. 
Testator had one brother and 
three sisters. Query , whether 
the gift over of the daughter’s 
“part aforesaid,” comprehended 
the whole of the property given 
to the daughter, or only the 
books :—Held, that it included 
both. Doe v. Geliy 5 G. 4. 387 

3 . Testator devises his estate to his 
son G. “ to hold to him my said 
son G. for and during the term 
of his natural life; and from and 
after his decease, I give and de¬ 
vise the same estates unto all and 
every the child and children of 
my said soi? G. lawfully to be 
begotten, and their heirs for ever, 
to hold as tenants in common 
and not as joint tenants. But 
if my said son G.* should die 
without issue, or leaving issue, 
and such child or children should 
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die before attaining the age of 
21 years, or without lawful issue, 
then l give and devise the same 
estates unto my son T. and my 
daughter A. and my son-in-law 
D. and their heirs for ever, to hold 
as tenants in common,and not as 
joint tenants.” Upon testator’s 
death, his son G. suffered a re¬ 
covery, and died unmarried and 
without issiuf:—Held, that the 
devise over was a contingent re¬ 
mainder with ti double aspect, 
and was defeated by the destruc¬ 
tion of the particular estate by 

# the recovery. Doe v. Selby, 5 
G. 4. 108 

DISTRESS. 

See Landlord and Tenant. 

Action. 

DISTURBANCE. 

See Case.—False Imprison¬ 
ment. 

No action will lie for disturbing a 
rookery. Hannam v. Mockett , 
5 G. 4. 518 

DIVjOIlCE. 

See Baron and Feme. • 
DOWER. 

See Settlement by Estate. 

Baron and Feme. 

DUTIES. 

By an act fbr improving the town 
of Brighton and preserving the 
adjacent coast from the incur¬ 
sions of the sea, the commis¬ 
sioners therein named were em¬ 
powered to collect any rate or 
duty which they should think lit 
to order, not exceeding the sum 
of 3s. for every chaldron ofcdflls 
landed on the beach, or in any 
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other manner brought or deli¬ 
vered within the town. Where 
a declaration in debt, for duties 
under this statute, alleged, that 
defendant, on divers days and 
times between &c. brought and 
delivered within the town divers 
large quantities, in the whole 
amounting to a large quantity, 
to wit, 68 chaldrons and four 
bushels of coab, in quantities 
on each of the said days and 
times less than one chaldron : 
Held, that the duty attached, 
though the defendant did not 
bring into the town at any one 
time a quantity amounting to a* 
chaldron : Held also, that plain¬ 
tiff might take judgment for the 
68 chaldrons, and enter a remit¬ 
titur for the residue. Mills v. 
Funnel/, 6 G. 4. 561 

HYING DECLARATIONS. 
See Evidence, 3. 

EAST INDIA COMPANY. 
See Ship. 

4 

ECCLESIASTICAL JURIS- 
• DICTION. 

t 

See Baron an d Feme.—Prohi¬ 
bition. 

r 

EJECTMENT. 

See Devise, 1.—Covenant, 2. 
Notice to Quit, I. 

1. In ejectment,upon the forfeiture 
of a lease for non-payment of 
rent, where the proviso was, that 
if the rent was in arrear for 21 
days, the lessor might re-enter, 
“ although no formal or legal 
demand shall be made for pay¬ 
ment thereofHeld, that eject¬ 
ment' for non-payment of rent 


ESTATE. 

within the time stipulated might 
be maintained against the lessee 
without demanding the rent, or 
actually re-entering the premi¬ 
ses. Doe v. Masters , 4 and 5 
G. 4. ’ 45* 

2 . Although this case might not 

be strictly within the stat. 4 G. 
2 . c. 28. s. 204., yet the Court 
refused to relieve the tenant by 
staying proceedings, upon bring¬ 
ing the rent in arrear, and the 
costs of the ejectment, into 
court, after trial. Id. 50 

3. Though the Court, will in ge¬ 

neral stay the proceedings in a 
second ejectment upon the same 
title, until the costs of the first 
are paid, t still, it seems, that if 
the verdict in the first was ob¬ 
tained by fraud and perjury, the 
Court will not restrain the party 
from proceeding until the costs 
are paid. Doe v. Thomas , 4 & 
5 G. 4. 145 

4. Judgment in ejectment set aside 

because signed too soon. Doe 
v. Hedges , 5 G. 4. 393 

ELECTION. 

See Mandamus. 

ENTRY. 

See Ejectment. 

I 

EQUITY. 

See Settlement by Estate. 
ERROR. 

See Writ of Err^r, 1.—Infe¬ 
rior Jurisdiction. 

ESTATE. 

See Devise>J.—Manor.—Set¬ 
tlement by Estate, 1.— 
Alienage. 



EVIDENCE. 
EVIDENCE. 

See Ancient Lights, I— 2. — 
Bankrupt, 1.—By Law, 
Conviction, 4—5.—Copy¬ 
right.— Counsel.— Cove¬ 
nant,^.—Duties.—Extor¬ 
tion.—Guaranty.-Jus¬ 
tices.-Landlord and 

Tenant.—Libel, I—2— 3 .— 
Limitations, Statute of, 

1.—Pleading, 1.-Post 

poning Trial.—Settlement 
by Apprenticeship.—Set¬ 
tlement by Certificate. 
Settlement by Order un¬ 
appealed from.—Settle¬ 
ment by Tenement, 1.— 
Trespass, 1.—Trial.— Va¬ 
riance, |. • 

1. Where A. & B. had dissolved 
partnership, and two days after¬ 
wards A. drew a bill in the 
names of the partnership, which 
was accepted and paid by C. 


EVIDENCE. 
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was sufficient evidence of the 
petitioning creditor’s debt, with¬ 
out going into any evidence of 
the validity of B.’s commission.* 
SkaiJ'e v. Howard, 4 & 5 O. 4. 

37 

3. It is a general rule in criminal. 
cases that dying declarations are 
admissible only where the death 
of the deceased is the subject 
of the chajge, and the circum¬ 
stances of the death are the 
subject of tha dying declaration; 
therefore, where a defendant had 
been convicted of perjury" and 
had obtained a rule nisi for a 
trial, pending which he 


new 


without consideration: and C. 


afterwards brought assumpsit 
against A. & B. for money lent: 
—Held, that si., who had be¬ 
come bankrupt and obtained his 
certificate, was a competent wit¬ 
ness for B. to. prove that the ac¬ 
ceptance was for his (A.’s) own 
sole accommodation, inasmuch 
as B. w as merely a surety within 
the meaning of the 49 3. # c. 

121 . s. 8. aud might have proved 
under A.* s commission. Moody 
v. King , 4 & 5 G. 4. 30 

2 . In an action by the assignees of 
A ., against whom a commission 
was sued out u P on the petition 
of the assignees of £., and no 
notice being given to dispute 
the validity of the commission: 
—Held, upon 49 G. 8. c. 121. 
s. 10. that proof or the pro 
ceedings under A.’s commission 
vol. iv. . 3 k 


shot the prosecutor, and on 
shewing cause against the rule 
for a new trial, an affidavit of 
the dying declaration of the 
prosecutor, relating to the trans¬ 
action out of which the prosecu¬ 
tion for perjury arose, was ten¬ 
dered in evidence:—Held, that 
it was inadmissible. Rex v. 
Mead ,,4 & 5 G. 4. 120 

4. A plaintiff convicted of a con¬ 

spiracy, is not incompetent to 
make an*affidavit to hold a de¬ 
fendant to bail. Park v. Slrock- 
ley, 4 & b G. 4. 144 

5 . Where a trader, af the sugges¬ 
tion of his attorney, called a 
meeting of his creditors, to be 
held at a given time and place, 
and on the morning of that day 
went to the attorney’s office, and 
inquired «f him whether he could 
safely attend the meeting with¬ 
out being arrested for debt, and 
the attorney having advised him 
to remain at the office, until it 
was ascertained whether the 
creditors would engage to give 
him a safe-conduct; the trader 
remained at the office accqjiding- 
ly for upwards of two hours, to 
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' avoid being arrested by some or 
one of his creditors, until after 
the attoraey had attended at and 
returned from the meeting:— 
Held, that tohat passed between 
the attorney and the trader, was 
admissible in evidence, upon an 
issue whether the latter had 
committed an act of bankruptcy 
on that occasion. Bramwell v. 
Lucas, 5 G. 4. ' 367 

EXECUTORS. 

See^WARD.—PRACTtCE, I. 

EXTORTION. 

See County Court. 

Where the mayor of an ancient bo¬ 
rough, in which he was also a 
justice of the peace, took a fee 
of 4s. from a publican resident 
- within the borough, for renewing 
his annual license, and although 
it appeared that for 57 years a 
similar fee had been uniformly 
received by the mayor for the 
time being, from every publican 
within the borough applying to 
have his license:—Held, that 
such fee was illegal, and might 
“be recovered back in assumpsit 
for money ' had and received, 
without notice of action. Mor¬ 
gan v. Palmer, 5 G. 4. 283 

FALSE IMPRISONMENT. 

To an action of assault and" false 
imprisonment, a plea by a con¬ 
stable, that the plaintiff illegal¬ 
ly, intentionally, and irreverently 
made a disturbance in church, 
whereby the performance of di¬ 
vine service was interrupted and 
disturbed: whereupon defendant 
^gently laid hands upon him, took 
Tim out of church, and detained 
hirnyn custody until the service 


was over; and it appearing in 
evidence that the alleged dis¬ 
turbance whs in the plaintiff (an 
unauthorised person) having read 
aloud in church, between the 
communion service and the ser¬ 
mon, a notice of a vestry meet¬ 
ing :—Held, that the plea was 
no answer to the action under 
the.l If. & M. c. 18. s. 18; for, 
though the constable might turn 
the plaintiff out of church, he 
had no right to detain him in 
custody. fVilliams v. Glenister, 
5 G. 4. 217 

FALSE RETURN. 

See Variance. 

FEES. 

Sec County Court.— Extor¬ 
tion.—Manor. 

FELONY. 

See Bailor and Bailee. 

FINE. 

SccManor.—Rules ofPrison. 

FIXTURES. 

See Covenant. 

FOREIGN LAWS. 

See Affidavit to hold to 
Ba*1l, 2.—Average, I. 

FOREIGN STATES. 

See Alienage. 

FRAUDS, STATUTE OF. 

See Partners. 

1. Sales of goods by auction are 

within the 17th section of the 
statute of frauds. Kenworthy v. 
Schofield', 5 G. 4. 556 

2. Where, at a public auction of 
goods, the conditions of sale 
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HUNDRED. 
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were read by the auctioneer be¬ 
fore the biddings commenced, 1 
but the printed catalogue did 
not refer to the conditions, nor 
were they attached to it, and the 
• agent of the defendant was de¬ 
clared the highest bidder for a 
lot, and the auctioneer put down 
the price and the name of the 
agent opposite the lot in/he sale 
catalogue:—Held, that.this'was 
not a sufficient memorandum in 
writing of the bargain to satisfy 
the statute of frauds; but if the 
conditions of sale had been an¬ 
nexed to the catalogue, the put¬ 
ting down the agent’s name would 
have been sufficient to bind his 
principal. Id. 556 

3. Where goods to tire value of 
144/. were made pursuant to 
order, but continued, by the de¬ 
sire of the vendee, upon the 
premises of the vendor, except¬ 
ing a part, to the value of 2/. 10s. 
which the former look away:— 
Held, that there was no delivery 
add acceptance of the goods 
within the meaning of the 17th 
section of the statute of frauds. 
Thompson v. Macirone , 5 G. 4. 

6 iy 

FRAUDULENT REMOVAL. 

See Landlord andTejjant. 

* 

GAME. 

See Conviction, 4. 

GRANT. 

-See Ancient Lights, 1. 

GUARANTY. 

Where, on die trial of an action 
upon a guaranty for |he payment 
of work done for a third person, 
the plaintiff at first shaped his 


case upon the guaranty, but af¬ 
terwards resorted to the common 
counts, and made out the defen¬ 
dant’s liability as a principal, 
and recovered a verdict on those 
counts:—Held, that the verdict 
could not be disturbed. Semhle , 
however, that the bail would be 
discharged. Edge v. Frost, 5 
G. 4. w 243 

HABEAS CORPUS. 

See Custody,.change of. — 

Proceden no, 1 .—Sheriff,2. 

HAMLET. 

-See Hundred. 

HEIRS. 

See Devise, 1.—Mandamus. 
HIGHWAY. 

-See Case, 1.—Trespass, I. 

HOLDING TO BAIL. 

See Costs, 5.- Insolvent 

Debtor, 2.-Malicious 

Arrest.—Sheriff, 2. 

I. Where an attorney arrested the 
defendant, apd held him to bail 
for his bill of costs amounting to 
15/., and the costs were after¬ 
wards reduced by taxation to a 
sum less than 15/., the Court re¬ 
fused to order the bail-bond to 
be delivered up to be cancelled. 

Thwailes v. Piper , 5 G. 4. 194 
» 

HOUSE t)F CORRECTION. 

Sec Custody, change of.— 
Settlement by Hiring 
and Service. 

HUNDRED. 

1. Where the inhabitants of a town, - 
not within a hundred, h^incatr- 
red costs in defending actions 

Q 
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brought on 57 G. 3. c. 19. s* 38. 
for damages done by riotous as- 

’ semblies:—Held, that manda¬ 
mus would not lie to two Justices 
of the town, to make and levy a 
rate for paying the costs. Rex 
v. The Justices of King’s Lynn, 
5 G. 4. .’778 

2. To support an action upon the 
9 G. J. c. 22. s. 8. against the 
hundred, for thesvvilful and ma¬ 
licious destruction of stacks of 
com by fire, it* is sufficient to 
give such evidence as may rea¬ 
sonably induce the jury to be¬ 
lieve that the fire was wilful and 
malicious. Where a declaration 
upon this act alleged the notice 
of tfie fire to have been given to 
* the parish , instead of to the 
town, village , dr hamlet , as re¬ 
quired by the statute :—Held, 
that the objection was cured by 
the verdict. Reed v. The Inha¬ 
bitants of the hundred of Gains- 
bury , 5 G. 4. 250 

HUSBAND. 

See Ship, 3. 

1NCLOSJJRE. 

• See Common, Right of.— 
Manor, 2. 

INDENTURE. 

See Settlement by Appren¬ 
ticeship, 2. 

» • i 

INDICTMENT. ‘ j 

See Abatement. 

INFANT. 

See Pleading, 1. 

INFERIOR JURISDICTION. 

See Certiorari, 3.— Proceden- 

—Writ of Error, 1. 

Tjggi Court will order an inferior 


Court to amend its record ac¬ 
cording to the facts of the case 
as they occurred below, after an 
imperfect record has been an¬ 
nexed to a writ of error brought 
in this Court upon the judgment.* 
Williams v. Lord Bagot, 5 G. 
4. 315 

JNQUISITION. 

Sei CcflsTs, 2.—Damages, 1. 

INROLMENT. 

See Annuity. 

INSOLVENT DEBTOR. 
See Security for Costs. 

1. Where a defendant gave a pro¬ 
mise to pay a debt as to which 
he had been discharged under 
an Insolvent act:—Held, that 
he could not be arrested and 
held to bail upon such promise. 
Butt v. Fine, 4 & 5 G. 4. 154 

2. Where a defendant, upon his pe¬ 
tition for relief under the insolvent 
act, had been adjudged to remain 
in custody for nine months, at the 
suit of his opposing creditor, A., 
who was not an arresting or de¬ 
taining creditor,'and the marshal 
discharged the defendant before 
the nine months were out:— 
Held, that he was liable to be 
arrested and held to bail at the 
suit of A. for the same debt. 
Edwards v. Tucker, 5 G. 4. 216 

3. Where a defendant was ordered 
by the Insolvent Debtors’Court 
to remain in custody at the suit 
of certain creditors by name, 
until sixteen months had expired, 
and being found at large within 

■ six months:—Held, under 3 G. 

4. c. 123* that any of his sche¬ 
duled creditors, though not 
named in the order, might arrest 
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him, and cause him to be confined. 
until the ’ sixteen months were j 
expired. Phillips v*. Whitmore , 
5 G. 4. . 347 

4. An order for the discharge of an 
insol vent'debtor under the small 
debts act, 48 G. 3. c. 122. is ab-j 
solute in the first instance, after 
due notice of the application be¬ 
ing given to the plaintiff or his 
attorney. Davies v. Rogers'5 G. 
4. 361 

INSURANCE. 

See Average, 1. 

Where a vessel was so damaged by 
a sea peril, that in order to ren¬ 
der her seaworthy i^ would cost 
as much to repair her as she was 
originally worth, and the captain 
sold her to a purchaser who par¬ 
tially repaired her, and sent her 
upon a voyage which she never 
completed, in consequence of 
her infirmity:—Held, first, that 
the underwriters were liable as 
* for a total loss, though the ves¬ 
sel remained in specie at the time 
she was sold; and second, that 
notice of abandonment was un¬ 
necessary to entitle the owner 
to recover. Cambridge v. 4ri¬ 
der ton, 5 G. 4. 203 

INTEREST. * • 

See Usury, 1—2. 

INTENDMENT. 

See Settlement uy Certifi¬ 
cate. 

JOINTURE. 

See Baron and Feme. 

# 

JUDGE. 

Sec Costs, 3—4. 
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j JUDGMENT. 

See Costs, 1—3—4.- Eject¬ 
ment, 4. —Pleading, 1.- 

Practice, 3. —Procedendo, 
L—Writ of Error, 1. 

JURISDICTION. 

See Mandamus. 

JUSTICES. 

tr 

See Conviction, 1. — Extor¬ 
tion.—Libel, 3. —Manda¬ 
mus.— Settlement by Ap¬ 
prenticeship, 2.-—Settle¬ 
ment by Tenement. 

*1. After issue joined, and notice of 
trial given in an action against a 
magistrate for an act done«n his 
magisterial capacity, he may 
withdraw his plea, pay money 
into court, and plead de novo. 
Nestor v. Newcome , 5 G. 4. 776 

2. Where magistrates first took the 
examination of witnesses, not on 
oath, in support of a conviction, 
and afterwards swore them to 
the truth of their evidence, the 
court expressed its disapproba¬ 
tion of the practice. The King 
v. Kiddy , 5 G. 4. 734 

LANDLORD AND 
TENANT. 

Sel Action.—Ejectment, 1,2. 

I. The statute 11 G. 2. c. 19. ap¬ 
plies to all cases where a land¬ 
lord is, ^y the conduct of his 
tenant in removing goods from 
premises for which rent is due, 
turned over to the barren right 
of bringing an action for his 
rent. Where a tenant openly, 
and in the-face of day, and with 
notice to his landlord, removed 
his goods without leaving, suffi¬ 
cient on the premises to satisfy 
the rent then due, and the land- 
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lord followed and distrained the 
goods :—Held, that although 
-the removal might not be clan¬ 
destine, yet as it was fraudulent 
(which was a question for the 
jury), the landlord was justified 
under the statute. Opperman 
v. Smith, 4 & 5 G. 4. r 33 

2. Defendant hired of plaintiff 
apartments in ^lis * dwelling- 
house at a fixed rent, payable 
half-yearly, and entered into 
possession at Michaelmas, 1822. 
AS. Lady-day, 1823, he paid one 
half-year’s rent, and at Midsum¬ 
mer following gave up posses-' 
sion, without having given any 
notice to quit; but at Michael¬ 
mas in the same year, he paid 
another half-year's rent. At 
Lady-day, 1824, plaintiff de¬ 
manded a third half-year’s rent, 
which defendant refused to pay. 
In an action of use and occu¬ 
pation for that half-year’s rent: 
—Held, that a tenancy from 
year to year could not be in¬ 
ferred from these facts, and 
therefore that the • action was 
not maintainable* Wilson v. 

• Abbott , 5 G. 4. 6y3 

LEASE. 

-See Covenant, 1, 2. , 

LESSOR AND LESSEE. 

See Common, Right o<f.— 
Ejectment, * i , 2. 

LIBEL. 

See Postponing Trial.— 
Trial. 

1. In an action by an attorney for 
a libel, the declaration averred, 

* thq^the libel was “ of and con¬ 
cerning him generally,” and “of 
and Concerning him in his busi- 


LIBEL. 

ness and profession of an attor¬ 
ney —ijeld, that this was a 
divisible allegation, and that 
though the plaintiff could not 
prove he was a certificated or 
practising attorney at the time 
the libel was published, yet he 
was entitled to maintain the ac¬ 
tion for the libel on his charac¬ 
ter, generally. Laois v. Walter, 
5 G. 4. 810 

2. Where, to a declaration for a 

libel imputing to the plaintiff 
barbarous cruelty to his horse, 
the defendant pleaded picas of 
justification; first, that the libel 
was true in all its particulars, 
and second, that it was true in 
substance and effect; and the 
jury found that the first plea 
was true, with the exception of 
two statements containing par¬ 
ticulars of aggravated cruelty to 
the horse, and that the second 
was true in substance and effect, 
and gave a shilling damages, 
subject to the opinion of the 
Court as to the propriety of 
their verdict:—Held, that their 
verdict was right. Weaver v. 
Lloyd, 5 G. 4., 230 

3. A plea, stating that libellous 

matter complained of “ is true 
in substance and effect,” means 
that* it is true in every material 
particular. Id. ib. 

4. In an action for a libel, the de¬ 
claration stated, that plaintiff 
was an attorney, and had been 
employed by the parishioners 
of the parish of § t . M . as vestry 
clerk; that while he was such 
vestry clerk, certain prosecu¬ 
tions were preferred against one 
M. for certain misdemeanours, 
and that in furtherance of such 
proceedings, and to bring the 
same to a successful issue, cer- 



LIBEL. 

tain sums of money belonging 
to the parishioners were appro¬ 
priated and applied to the dis¬ 
charge of the expenses and law 
charges incurred on account of 
the said proceedings; yet de¬ 
fendant, intending to injure 
plaintiff in his profession of an 
attorney, and to cause him to 
be esteemed a fraudulent prac- 
tiser in his said profpssi0n, and 
iu his office as vestry clerk, and 
to be a person unfit to be 
trusted therein, and to deprive 
him of the same, and to cause 
it to be suspected that plaintiff 
had fraudulently appropriated 
money belonging to the parish, 
falsely and maliciously pub¬ 
lished of and concerning plain¬ 
tiff, and of and concerning his 
conduct in his office of vestry 
clerk, and of and concerning 
the matters aforesaid, the libel. 
When the libel was produced at 
the trial, the imputation ap¬ 
peared to be, that plaintiff had 
''appropriated money belonging 
to the parishioners in discharge 
of the expenses of the prosecu¬ 
tion after they had terminated: 
—Held, not a material variance, 
for the character of the libel 
was not altered, the misconduct 
imputed to plaintiff being the, 
same, whether the money was 
so applied before or after the 
termination of the prosecution, 
and the averment that the libel 
was published of and concern¬ 
ing the matters aforesaid, not 
making it necessary to prove 
literally that the libel did relate 
to all the matters previously 
stated:—Held, also, that other 
libels published Jay plaintiff of 
defendant, not relating precisely 
to the same subject, could not 
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be received in evidence, either 
m bar of the action or mitiga¬ 
tion of damages. May v. 
Brown , 3 G. 4. 670 

5. Where, to a declaration for a 
libel in a newspaper, defendants 
pleaded, first, that the libellous 
matter was a true and‘correct 
account of a statement made 
by A. & B. before a magistrate; 
and second, that the facts there¬ 
in statea were true; and the 
jury found, for the defendants 
on the first plea, and for the 
plaintiff on the second :-*Held, 
that the plaintiff was entitled to 
judgment, non obstante vere¬ 
dicto, on the first plea, on the 
following grounds: 1. The state¬ 
ment, though correct,* did not 
relate to a matter of which the 
magistrate had cognizance. 2. 
The defendants had printed and 
published that which would not 
have been actionable as oral 
slander, and consequently were 
not protected by giving the 
names of the authors at the 
time of the publication. And 
3. Supposing the matter action¬ 
able as osal slander, the defend¬ 
ants had not by their plea offered 
themselves as witnesses to prove 
the words against the authors. 
M‘Gregor v. Thwaites, 5G. 4. 
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LIEN. 

See Attorney, 2, — Set off, 1. 

LIGHTS. 

Sec Ancient Lights, I, 2. 

LIMITATIONS, STATUTE 

OF. 

1. Where, upon demanjl made of 
payment of two promissory 



860 MALICIOUS ARREST. 

notes over due ten years, the 
defendant said, “ I cannot af¬ 
ford to pay'my new debts, much 
less my old ones—Held, that 
the jury were warranted in ne¬ 
gativing this as evidence of a 
, subsisting debt to take the case 
out of the statute of limitations. 
Knott v. Farren, 5 G. 4. 170 

2 . Paying money into Court upon 
assumpsit for goods sold and 
delivered, does not deprive the 
defendant of the benefit of the 
statute of limitations as to the 
residue of plaintiff’s demand. 
Long v. Greville , 5 G. 4. 632 

LORD OF MANOR. 

fieeConhioN, Right of.—Cus¬ 
tom, 1—2.— Mandamus.— 
Manor, 2. 

MALICIOUS ARREST. 

See Arrest. 

Where A. arrested B. upon the 
advice of his special pleader 
that he had a good cause of ac¬ 
tion, but afterwards, upon be¬ 
ing ruled to declare, discon- 
tibued proceedings, and B. 
brought , an action for a mali¬ 
cious arrest without any reason¬ 
able or probable cause:—Held, 
that the “ reasonableness or 
probability of the cause” was a 
mixed question of law and fyct 
for the jury to decide; end that 
they were rightly told by the 
Judge at Nisi Prius, that if they 
believed the defendant to have 
acted bond, fide upon the ad¬ 
vice he had received, lie was 
entitled to a verdict; otherwise 
_ they ought to find for the plain¬ 
tiff. 5 Owenga v. Mackintosh , 
5 6.4. 187 


MANDAMUS. 

MALICIOUS INJURY. 

See Hun dr Ed; 2. 

r 

MANDAMUS. 

SccBytLaw.—Conviction, 4, 
5.—Manor, 2. 

1. Mandamus will not lie to com¬ 

pel a corporation to elect mem¬ 
bers, of an indefinite body; 
therefore, where a charter au¬ 
thorized the mayor and re¬ 
corder, or their respective de¬ 
puties, and the rest of the aider- 
men of a borough for the time 
being, or the greater part of 
them, from time to time, and at 
all times thereafter, as often and 
when to th^m should seem fit 
and necessary, to nominate, 
chuse, and prefer so many and 
such persons to be free bur¬ 
gesses of the borough, as they 
pleased; and to those free bur¬ 
gesses so to be chosen, to ad¬ 
minister an oath for their fide¬ 
lity to the borough, the Coprt, 
refused to grant a mandamus to 
compel the mayor and aldermen 
to proceed to the election of 
free burgesses, or to hold a 
meeting for the purpose of con¬ 
sidering the propriety of pro¬ 
ceeding to such an election, in 
order to fill up vacancies in the 
aldermanic body, and the then 
existing body of free burgesses, 
respectively, liexw The Mayor, 
&;c. of Fumy, 4 & 5 G. 4. 132 

2. Mandamus refused to com¬ 

mand justices to rehear an ap¬ 
plication for an alehduse license, 
which they had refused, though 
it was suggested that their re¬ 
fusal proceeded from a mis¬ 
taken view cf their jurisdiction. 
The King v. Favringdon With¬ 
out, 5 G. 4. 735 



MANOR. 

3. Mandamus does not lie to the 

mayor and aldermen of a bo¬ 
rough, requiring them to as¬ 
semble for the purpose of con¬ 
sidering the propriety of re¬ 
moving bon-resident members 
of their body, no serious injury 
or inconvenience to the inha¬ 
bitants being suggested as re¬ 
sulting from such non-rdsidpnce. 
The King v. The Maybr <>f\ 
Portsmouth , 5 G. 4. 7^7 

4. Where a person claiming as 

heir-at-law of the tenant last 
seised of a copyhold, was re¬ 
fused admission by the lord, 
and a mandamus issued, but 
the lord, in his return thereto, 
did not deny the heirship, ex¬ 
cept argumentatively, the Court 
ordered a peremptory manda¬ 
mus to go. Hex v. The Brew¬ 
ers Company , 5 G . 4. 492 

MANOR. 

See Common, Right of.- 

—CtrsTOM, 1,2 .—Mandamus. 

1 . Tenants in co-parcenery of a 

copyhold estate are in law but 
one heir; and it seems that they 
are entitled tb admittance upon 
payment of one fine to the lord, 
and one set of fees to the steward 
of the manor. Rex v. The 
Lord of the Manor of nomall, 
5 G. 4. 825 

2 . The bailiff and burgesses of an 
ancient borough had been time 
immemorialty lords of the ma¬ 
nor, and owners of the Guild¬ 
hall within the borough, and by 
a charter of P. & M. power was 
granted to them to hold manor- 
courts in the Guildhall twice in 
every year, as of afleient time, 
and Until 1810 such courts had 
been time immemorially held. 
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In that year commissioners, 
under an inclosure act, awarded 
to Lord II. all the said manor,, 
with the rights, members, courts, 
view of frank-pledge, excepting 
to the bailiffs and burgesses the 
Guildhalli &c.: — Held, that * 
this exception did not exclude 
the new lord’s right to hold his 
manor-oourts in the Guildhall. 
Rex v. The?Bailiffs, ftc. of 11- 
chesler, 5 G. 4. 324 

MARRIAGE SETTLE- 
MENT. 

See Annuity. 
MARSHAL. 

See Custody, Change 6f.— 
Rules of Prison. 

MEMORANDA. 

See pp. 1. 177. 433. 

• 

MILL. 

See Custom, 1 , 2. 
MINING. 

<See*TRESFAss, 1. 

MISDEMEANOUR. • 
See Costs, 1.—Counsel. 

* MONITION. 

See Prohibition. 

MORTGAGOR AND 
MORTGAGEE. 

See Settlement by Estate, 1. 
NEW TRIAL. 

1 . After plea in abatement found 
against a defendant, the Court 
will not grant a new trial, even* 
upon payment of costa** Shtfw 
v. Hislop , 5 G. 4. 241 
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PEERAGE. 


NOTICE OF APPEAL. 

• 

See Appeal, 1, 2,3. 

NOTICE OF BAIL. 

See Bail, 1.—Sheriff. 

NOTICE TO QUIT.* 

A notice dated 27th, and served 
on the 28th of September , re¬ 
quiring a tenant* to quit “ at 
Lady-day next, or at the end of 
his current year,” must be un¬ 
derstood to mean a six pionths’ 
and not a two days’ notice to 
quit. Doe v. Culliford,5 G. 4. 

. 248 

NOTICE OF RENDER. 

See Bail, 3. 

NOTICE OF TRIAL. 

•See Justice, 1.—Security for 
Costs.—Trial. 

NUDUM PACTUM. 

See Bond, 1.—Ship, 3. — Simo¬ 
ny.—Usury, 1,2. 

4 

OATH. 

See Justices. 

OCCUPIERS. 

4 

See Poor’s Rate, 1. 

OVERSEERS. , 

1 . A formal demand is* necessary 
before an action can be main¬ 
tained against overseers for the 
surplus arising from a distress 
for poor’s rates, under 27 G. 2. 
c. 20. s. 2.; and a plea of ten¬ 
der, which is found not to cover 

^ the plaintiff’s demand, will not 
“cure"the objection. Simpson v. 
RoytkydG . 4. - 181 


OVERSEERS & CHURCH¬ 
WARDENS. 

See Appeal, 2^ 3.—Poor.- 

Settlement by Appren¬ 
ticeship, 2.—Settlement > 
by Certificate. 

An overseer supplying coals to 
the poor of his parish ill the 
napie * of another person, but 
without any view to his own 
projit, is not liable to the penal¬ 
ties of 53 G. 3. c. 137. s. (>. 
Skinner v. Buckee, 5 G. 4. G28 

PARTNERS. 

See Evidence. 

A. is indebted to B. aud Co. for 
goods so&, and upon being re¬ 
leased from his liability, assigns 
to the latter a debt which is due 
to him from C. and Co.; notice 
of the assignment is given to a 
partner in the house of.C. and 
Co. who, by parol , promises in 
the name of the firm to pay the 
debt to B. and Co. out of The 
partnership funds :—Held, in 
an action by B. and Co. against 
C. aud Co. for money had and 
received, first, that the promise 
was not within the statute of 
frauds; and second, that a 
promise by one partner was 
spffidient to bind all, although, 
as to some of the members, the 
partnership had been dissolved 
before the promise was given. 
Lacy v. M‘Ncilc, 4 & 5 G. 4. 7- 

PAYING MONEY INTO 
COURT. 

See Costs, 5.— Justice, 1 . — 
Limitations, Statute of. 

PEERAGE. 

See Abatement. 



PLEADING. 

PENALTIES. 

See Overseers and Church¬ 
wardens. 

• 

* PERJURY. 

See Counsel.—Evidence, 3. 

PIRACY. 

See Copyright. • 

PLEADING. 

See Abatement, 1.— Bail.— 

Bankrupt.-Bond, 1.- 

Case.—-Certiorari, .'3.—•- 
Copyright.— Debt.—Du¬ 
ties.—False Imprisonment. 
—Guaranty.-— Hundred, 
2.— Libel, 1,2,3.— Proce¬ 
dendo, 1.-Promissory 

Note, 1.— Seduction.—— 
Ship, 2.—Trespass, 1.—Va¬ 
riance, 1. 

1. After issue joined in assumpsit 

a promissory note, plaintiff 
being ruled to enter the issue, 
entered a plea of not guilty , in¬ 
stead of non assumpsit , where¬ 
upon defendant signed judgment 
of non pros; but the Court set 
it aside without costs. Aaron 
v. Chaundry , 4 & 5 G. 4. 41 

2. Where goods were ordered by 

one of two chapel-wardChs, for 
the use of the church:—Held, 
that the warden giving the order 
might be sued separately, with¬ 
out joining his brother officer. 
Shaw v.Jlislop , 5 G. 4. 241 

3. Replication to a plea of infancy, 

that the promise to pay was 
made by defendant after he 
came of age, is not sustained by 
proof of a promise to pay after 
action commenced. Thornton 
v. Illingworth , 5 G. 4. 543 


POSTPONING TRIAL, 863 
PLEDGE. 

See Covenant, 2.—Principal 
and Agent.—Trover. , 

POOR. 

See Overseers and Church¬ 
wardens. * * 

If a pauper, who has the means 
of paying his rent and sustaining 
himself apd family by the sale 
of his goods, applies to the 
parish for relief, and the over¬ 
seers (without fraud ^on their 
part) are compelled by an order 
of Justices to relieve him, he is 
actually chargeable and remove¬ 
able if he has not acquired*tr 
settlement. lie, r v. 4 mpthill, 
5 G. 4. - 447 

POOR’S RATE. 

See Appeal, 1, 2, 3.— Over¬ 
seers, 1. 

i ... 

A poor’s rate, without giving a 
specification of the property for 
which the party is rated, is bad; 
therefore, where, under the head 
“ Occupiers,” the names only 
of the patties rated were given, 
with the rates and assessments 
opposite their* names respec¬ 
tively :—Held, insufficient. Rex 
v. The Aire and Calder Navi¬ 
gation , 5 G. 4. 253 

. PORTSMOUTH. 

*See Mandamus. 

POSTPONING TRIAL. 

See Trial. 

It is not necessary, in an affidavit 
to postpone a trial on the ab¬ 
sence of material witnesses^**® 
name the witnessed!* Bucking¬ 
ham v. Banks, 5 G. 4. 833 



m PRINCIPAL & AGENT. 
PRACTICE. 

See Abatement.—Affidavit 
. to hold to Bail.—Appeal. 
—Attobney, I —3. — Bail, 
1, 2, 3. —Bankrupt, 1, 3. — 
Bond, 1.—Certiorari, 2.— 
* Costs, 2,3,4,5.—Counsel.— 
Custody, change of.—Da¬ 
mages, l . —Debt.— Eject¬ 
ment, 1,2, 3, 4. —Evidence, 
4. —Insolvent TDebtor, 4. 
—Justice, 1.—New Trial, 
1.— Postponing Trial.— 
.Process.—Sheriff, 2^ 3. — 
Trial.-Warrant of At¬ 

torney.—Writ of Error. 

h Executors are bound to give a 
peremptory .undertaking to pro¬ 
ceed to trial, in like manner as 
other plaintiffs, but they are not 
liable to costs on discharging 
the rule. Herbert v. Keal, 5 
G. 4. * 834 

2. If a defendant, at the time he is 

served with the copy of non- 
bailable process, demands to 
see the original, and is refused, 
the service is irregular. Tho¬ 
mas v. Pearce , 5 G. 4*. 317 

3. Upon essoign declarations the 
plaintiff cannot sign judgment 
for want of N plea, until the 
afternoon of the 5th day after 
the rule to plead is served. 
Duncan v. Carlton, 5 G. 4. 

391 

PRINCIPAL AND A(5ENT. 

Ancient Lights, 2.—Bond, 
1.—Frauds, Statute of, 2. 
—Ship, 3. —Trover. 

1. An agent cannot sell the goods 
of his principal without the 
^ authority of his principal for 
that purpose; but an authority 
to sell . may be implied from 


PROCESS. 

circumstances. Dyer v. Pear- 
son , 5 G. 4. « 648 

2. Where a* London agent was 
employed by Jiis principal in 
the country to import goods 
from abroad, and send them to * 
their destination; and by the 
bill of lading, the goods were 
deliverable to order or assigns , 
and indorsed in blank by the 
shipper,* and the agent after 
being allowed to retain posses¬ 
sion of the bill of lading for five 
months, sold the goods without 
any authority for that purpose: 

—Held, that it was a question 
* for the jury, whether the prin¬ 
cipal had not by his conduct 
enabled hi^ agent to hold him¬ 
self out to the world as a person 
having authority to sell, and 
thereby convey a title to the 
vendee. Id. 648 

PRISONER. 

See Rules of Prison. 

PROCEDENDO. 

Sec Certiorari, 3. 

Where a plaintiff, in an inferior 
jurisdiction, brought 'an action 
for 8/. 17s. 3d., but laid hi$ 
damages in the declaration at^ 

2 Ol.j aftd the defendant after 
interlocutory judgment signed 
against him removed the cause 
into this Court by habeas cor¬ 
pus cum caus&, without enter¬ 
ing into the recognizances re¬ 
quired by the 19 G*3. c. 70. s. 

6, the Court refused a proce¬ 
dendo. Attenborough v. Hardy, 

5 G. 4. 362 

PROCESS. 

1. By the practice of this Court 



• PRUSSIA. 

a defendant served with a copy 
of non-bailable process by ori¬ 
ginal, has eight days from the 
quarto die post, or appearance 
day after retufb of the process, 
to enter^an appearance. Hunter 
v. Simpson, 5 G. 4. 713 

S. The affidavit to set aside the 
service of process in a wrong 
county, must in terjns state 
that the place of seguce^is not 
on the confines of the county 
into which the process origi¬ 
nally issued. Storer v. Ray- 
son. 5 G. 4. 739 


RULES OF COURT. S6& 
RATE. 

See Duties.—Hundred, 1*— 
Poor’s Rate, 1. 

RECOGNIZANCE. 

See Certiorari, i, 3.—Proce¬ 
dendo. 

RECORD. 

See Conviction, 5.—Inferior 
Jurisdiction.—Variance. 

REGISTER. 

See Ship, 1,2. 


PROHIBITION. 

Monition does not lie for recover¬ 
ing a curate’s sala^ assigned to 
him by the bishop without the 
consent of a rector who resides 
on his benefice, and is capable 
of discharging his duties gene¬ 
rally, but wants the assistance 
of a curate. The King v. The 
Bishop of Peterborough, 5 G. 

-4 720 

PROMISSORY NOTE. 

See Bond, 1.—Pleading, 1. 

Declaration od a promissory note, 
in general terms stating the 
promise by the defendant to 
pay the money sough| to be 
recovered, is sufficient to* sus¬ 
tain the action, though the note 
when produced shews it was 
given to pay the debt and costs 
of an action against a third per¬ 
son. Coombs v. Ingram, 5 G. 
4. * 211 

PROMOTIONS. 


RELEASE. 

SeeAcTioN.-—B aron and Fem^»» 

RELIEF. 

See Poor. 

REMITTITUR. 

Seg Duties. 

REMOVAL.. 

See Poor.—Settlement by 
Tenement. 

•RENDER. 

See Bail, 3. 

RENT. 

§ee Ejectment, 1, 2.—Land¬ 
lord and Tenant.—Poor. 

—Settlement by Estate, 

1.—Settlement by Tene¬ 
ment. 

RESIDENCE. 

*See Mandamus. 

ROOKERY. 

See Disturbance. 


See p. 1.—177.^—433. 

PRUSSIA. 

See Trover. 


RULES OF COUOT. „ 

See Affidavit and Specie 
Juries, p. 836. 



£66 SEQUESTRATION. 

RULES OF PRISON. 

A defendant convicted of a mis¬ 
demeanor, and adjudged by 
this Court to pay a fine to the 
king, and to be imprisoned in 
the custody of the marshal for 

, a tejm certain, and to remain in 
custody after the expiration of 
his imprisonment until the fine 
should be paid, was,,, after the 
expiration of* hia Refined term 
of imprisonment, and before 
the fine was paid, admitted to 
the rifles for a term limited, in 
‘consequence of the dangerous 
state of his health. Hex v.' 

Bennett, 5 G. 4. 832 

RUSSIA. 

r 

See Average. 

SALE. 

See Principal and Agent.— 
Ship.* 

SCOTLAND. 

See Bankrupt, 2. 

SECURITY FOR COSTS. 

Security for costs required of a 
plaintiff who had taken the 
benefit of ah Insolvent Act, af¬ 
ter issue joined, but before no¬ 
tice of trial given. Heaford f. 
M‘ Knight, 4 & 5 G. 4. 81 

SEDUCTION. * 

Where a declaration for seducing 
plaintiff's daughter wa^ framed 
m trespass, but omitted the 
words u with force and arms 
—Held, that the verdict cured 
the objection. Parker v. Bailey , 

$Q. 4. sis 

’ SEQUESTRATION. 

See Bankrupt, 2. 


SETTLEMENT. 

SESSIONS. 

See Appeal, l.—S ettlement 
by Apprenticeship.—Set¬ 
tlement by^ Order un ap¬ 
pealed from*.—Settlement 
by Tenement, 2.» 

SETTLEMENT, By Appren¬ 
ticeship. 

1* Where an apprentice served his 
master /or six' years and nine 
months in the parish of I. under 
indentures which expired at Mid- 
summer-day, and then went into 
the parish of D. and hired him¬ 
self for a month to another mas¬ 
ter at weekly wages, to which 
service the first master gave 
consent; ^pd at the end of that 
month, the pauper entered into 
a fresh agreement with the se¬ 
cond master at the like wages, 
and continued to serve under 
that agreement until the 7th 
June, when he was called out to 
serve in the local militia, which 
he did for a fortnight, and £e- 
turned to his second master on 
the 21st June , and made a new 
agreement to serve him as be¬ 
fore at sixpence a day, and while 
in that service he slept from the 
21st to the 24th of June, inclu¬ 
sive, in the parish of /.;—Held, 
that whether the service with 
the second master during the 
remainder of the term was with 
the consent of the first, or not, 
still, the pauper’s sleeping for 
the last three nights in I. set¬ 
tled him in that parish, though 
the first master dill not know of 
his sleeping there. Rex v. The 
Inhabitants of Iddesleigh, 5 G. 
4. 332 

2. Where in the absence of the 
usual proof in support of a 
settlement by apprenticeship, 
it appeared «.that the pauper, 



SETTLEMENT. 

when a boy, had lived for' 
three years with his master, 
and then ran away; that twenty 
years since, a fire happened 
in the apartment* in which the 
pauper’s ^father lived, and 
destroyed every thing he had ; 
that the father and mother of 
the pauper were both dead; that 
the pauper’s master and tfce wife 
of the latter were alsip d&d; 
that the master had left no pro¬ 
perty at his decease, and that 
no relatives of his were to be 
found; that a fellow-apprentice 
of the pauper had seen in his 
master’s hand an indenture, 
which he understood to be the 
indenture of apprenticeship ofj 
the pauper; and tlnfl after the 
pauper had left his master’s 
service he married, and the pa¬ 
rish in which he was supposed 
to have served as an apprentice 
relieved his wife by receiving 
her into the workhouse:—Held, 
that this was sufficient evidence 
Rf^PUrrant the sessions in pre¬ 
suming a legal binding and ser¬ 
ving as an apprentice, so as to 
confer a settlement. Rex v. St. 
Mary-Ie-bone, 6 G .4. 475 

Where, pursuant to an order of 
county justices, overseers of a 
county parish bound one of their 
paupers apprentice to a rflastar 
residing in a borough within the 
same county, having justices 
with exclusive jurisdiction there¬ 
in, and gave no notice of such 
binding to the overseers of the 
borough parish: — Held, that 
the indentures were void by 56 
G. 3. c. 139- and that a service 
under them gained the pauper 
no settlement; Abbott, C. J. 
dissentiente. The King v. New- 
ark-upon-Trent, 5 G. 4. 745 


SETTLEMENT. 8 &t 

SETTLEMENT, By Birth. 

A bastard child, born in an extra- 
parochial place, does not ac¬ 
quire its mother’s settlement.— 
liex v. St. Nicholas, Leicester, 

| 5 G. 4. 462 

SETTLEMENT, By Certificate. 

1. Where a parish Certificate was 
granted by tyvo *persons, who 
described themselves on the face 
of it to be (t Jhe only church¬ 
warden, and the only overseer of 
the poor of the parish—Held, 1 
after a lapse of sixty-three years, 

• in the absence of evidence to 
the contrary, that the Court 
would intend, first, that the' pa¬ 
rish had by custom but* 
churchwarden; and second, that 
there had been originally two 
overseers, but that one had died, 
and consequently that the cer¬ 
tificate was v£lid, as having been 
granted by a majority of the 
existing body of overseers within 
the meaning of the Certificate 
Act, 8 & 9 W. 3. c. 30. Rex 
v. Catesby, 5 G. 4. 434 

SETTLEMENT, By Estate .. 

i. Where a widow wSs entitled to 
dower (which was unassigned) 
upon her husband's estate which 
had been mortgaged by him for 
a thousand years, and after re*, 
ceivipg her dower upon one 
half-year’# rent, from tB bt ii ort- 
gagee in possession, she became 
chargeable to the parish in 
which me property was situated 
before she had resided forty 
days:—Held, that as the dower 
had not been assigned, she had 
not such an interest in th g - p n- 
rish as to render her irusmove-' 
able from what could be called 
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her own. Hex v. the Inhabitants 
of Northweald Bassett , 5 G. 4. 

276 

2. Where a pauper contracted in 
writing for the purchase of two 
cottages and gardens at the price 
of 70/. and paid 104 bn account 
at the date of the agreement, but 
never afterwards paid the re- 
ma* ider offSepurchase money: 
—Held, thathe^had not such an 
equitable estate & to render him 
irr^knoveable from the parish in 
which the property was situated. 
• Hex v. Woolpit, 5 G. j. 456 

SETTLEMENT, By Hiring , 
and Service. 

1. Where a nephew hired liimself 
. trig uncle for three years, at 

one shilling per day, when he 
^otk’^for him to do, and 
• when he had not work for him 
he was not to be paid, but was 
to be at liberty tbget work from 
ether people, and there was no 
proof of a service for the whole 
of any one year:—Held, that no 
, settlement was gained as a yearly 
hired servant Hex v. The In¬ 
habitants ofPoiesworth , 5 G. 4. 

. 528 

2. Where a pauper was hired for 
three years at 20/. a year in the 
capacity of looker, his master 
telling Ip® 1 at the time the con¬ 
tract was entered into, that he 
did not think he should have full 
em.nWyment for him; *and he 
servea j.im for thre£ years, dur¬ 
ing which time he did other 
work for his masters who paid 
him for it extra by the job, and 
he also worked for another mas¬ 
ter as looker when his leisure 
suited :-H$le)d, that the relation 

. oTr toaster and servant did not 
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subsist between the parties so 
as to confer a settlement oh the 
pauper. Rex\. The Inhabitants 
o/‘ Lydtf, 5 G. 4. 295 

3. Where a servant under a yearly 
hiring served for eleven months 
and two days, aifd was therf 
committed to, and imprisoned 
in the House of Correction 
under 20 Geo. 2. c. 19- for 
misbehaviour, at the instance 

I of thS master: — Held, that 
i the commitment and imprison¬ 
ment were no dissolution of 
! the contract, or such an in- 
tej /'ption of the service as to 
prevent a settlement, although 
the servant received no wages 
for tb| time he was in custody. 
Rex vifi'he Inhabitants of Hal¬ 
low , 5 G. 1 *. 299 

4. A mistress hired a servant from 
Shrove Tuesday until Old Mi - 
chaelmas-day following, and 3 
days before the latter day asked 
her to “ stay againto which 
the servant replied, she had no 
objection, if they could** 2 sa*s* 
about wages. They agreed for 
3l. 10s. and one shilling earnest 
was paid, but nothing wag then 
said as to the time the service 
was to continue. A fortnight 
ombre Old Michaelmas , the 

#hiistress said to her, “ l have 
hired you, but mentioned no 
time; remember you arc hired 
for fifty-one weeks:” to which 
the servant replied, u very well.” 
The servant lived with her mis¬ 
tress for a year under this agree¬ 
ment. She had^three days' ho¬ 
liday at Christmas, ana four 
other days at different times 
afterwards, and at the end of the 
year received her wages:—Held, 
that this was a yearly hiring 








